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Absence of Star denotes Cases of Provincial or Small hnportajice. 

* Indicates Cases of Great Importance, 

* ^ Indicate Cases of Very Great Importance, 


Accounts 

Settled— Reopening — Principles of 

English law apply — Accounts settled can 
be reopened if there are numerous errors 
or where parties are in fiduciary relation- 
ship and where there is fraud 440a 

Settled — Substantial error or fraud 

but not fiduciary relationship is ground 
to reopen — What does not amount to un- 
due influence stated — When entries of 
compound interest are not objected to 
agreement to pay it may be inferred — 
Interest In 

Adverse Possession 

Burden of proof — Plea of adverse 

possession by defendant— Burden is not on 
plaintiff but on defendant to prove ad- 
verse possession — Evidence Act (l of 
1872), Ss. 102 and 103 403 (2)6 

Agra Tenancy Act (2 of 1901) 

Ss. 4 (2), 19 and 58 — Grantee plant- 
ing grove— On grantee’s death plaintiff 
admitted as tenant on yearly rent — 
Plaintiff no heir of grantee— In ejectment 
plaintiff contended that grove was no 
land" and Revenue Court had no juris- 
diction — Plaintiff held to be grove-holder 
non-occupancy tenant and could be ejected 

32 

S, 11 — Landlord can confer occu- 
pancy right on tenant 112 (l) 

S, 20 (2) — Exproprietory holding 

cannot be sold in execution of money 
decree— Suit by purchaser to recover pos- 
session is not maintainable 426 (l) 


Agra Tenancy Act 

Ss, 25, 57 and 177, Sch. C, Item 18 

Sublease by expropriotary tenant for 
more than five years — Suit for ejectment 
decreed by Revenue Court — Appeal to 
district Judge is not competent 267 
Ss. 33 and 34— Tenant agreeing to 
pay rent at certain rate— S. 34 does not 
apph — Liability to pav rent is under 

S. 33 2626 

S, 34 — Person occupying land with- 
out consentof landlord — Rent not claimed 
nor recovered — S. 34 does not deprive 
landlord of the right to sue for ejectment 
in civil Court — Previous suit in Revenue 
Court that defendant might be deemed 
tenant and ejected does not operate as 
res judicata— Civil P. C. (1908), S. 11 

285 

S. 34— Possession as tenant without 

landlord’s consent — S. 34 applies 262a 

S. 142 — Suit by tenant (mortgagor) 

to challenge validity of distraint— Mort- 
gage held satisfied — Suit by mortgagee 
for declaration that mortgage subsists is 
not res judicata— Civil P.C. (1908), S. 11 

22:a 

Ss. 154 and 177 — Resumption pro- 
ceedings— Appeal— No question of pro- 
prietary title in issue in appeal from 
order of Collector — Appeal to Commis- 
sioner is competent 314 

S. 167— Crder rejecting restitution 

however wrong — No revision lies 343 
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Agra Tenancy Act 

S. lt)7 — Person declared tenant by 

.Revenue Court and nature of tenancy 
determined — 3. 167 bars suit for declara- 
tion that he is not tenant — Jurisdiction, 
Revenue and Civil ‘^88 

S 107 — Suit for eiectinent in Reve- 
nue Court dismissed “ Subsequeut suit in 
civil Court is barred 190 

Ss. 167 and 190 — Rent suit — Third 

peison claiming? entire rent as sole pro- 
prietor — Order directing claim int to 
establish title in civil Court — Revision 
does not lie 146 

S. 107 — No revision lies against ap- 
pellate order in case under S. 167 96 (2) 

S. 199—3. 199 applies to suibagainst 

and not by alleged tenant 2256 

S. 202 — Suit for ejectment of tres- 
passer lies in civil Court — If defendant 
pleads tenancy, provisions of S. 202 
should be followed 23 

Allahabad High Court Rules 

Part 2, R. 26— Carrying on existing 

family business is not enlerins into trade 
within R. 26 (FBj 13 f2)a 

Part 2, R. 26 — Vakil entering into 

commercial transaction must obtain High 
Court’s permission (FB) 13 (2)6 

(General Rules for civil Courts sub- 
ordinate to nigh Court). Chap. 21, R. 1, 
Certilicite cf fees accompanied by karinda 
is sutiicient — Word ‘’authorized” is re- 
dundant 263 

Arms Act (II of 1878) 

Ss. 13. 11, 15, 16 and 19 — Servant 

of person exempted, sliooting gime with 
master 's gun with his permission, com- 
mits no ofTence 160 (1) 

Bengal Land Redemption and Foreclosure 
Regulation (17 of 1806) 

Mortgage — Apfilication for fore- 
closure— Title of mortgagee becomes abso- 
lute upon expiry of year of grace 2S9rt 

Bengal N. W. P. and Assam Civil Courts Act 
(12 of 1887) 

S. 21 — Mortgage suit below Rs. 5,000 

but decree over Rs. 5,000 — Appeal lies to 
District Judge 218 

Bundelkhand Alienation of Land Act (2 of 

1903^ 

S. 4 — Uinau Ghosis cf Jalaun Dis- 

trict are members of agricultural tribe 

427a 

S. 6— Suit on mortgage executed by 

members of agricultural tribe— Trelimi- 
nary decree for sale — Court has power to 
refuse to make decree absolute 4276 
S. 6 — Provisions of Act are manda- 
tory upon civil Courts 427c 


Bundelkhand Alienation of Land Act 

S. 17— S. 17 does not apply to de- 

cree on mortgage after Act 10a 

Cantonment Codefl912) 

Ss. 103-B, 103-/4 and 288 — Proceed- 
ings under S. 103 B are illegal in ab- 
sence of written notice 158a 

Cattle Trespass Act (1 of 1871) 

S. 24— Oriminal P.O. (1898), Sr. 345 

and 248 — Offtnce under S. 24, Cattle 
Trespass Act, joined with offence unler 
S. 323, I. P. C.— Latter compounded— 
Former offence should be deemed to ha 
withdrawn 31 (l) 

Civil Procedure Code (5 of 1908)j 

S. 11— Co defendants — Mortgage suib 

— Mortgagor and prior mortgagee im- 
pleaded as defendants — Mortgagor deny- 
ing liability under prior mortgage — Issue 
tried between parties — Subsequent suib 
by mortgagor for declaration that prior 
mortgage was net binding upon him is 
barred 3l8 (2) 

S. 11 — Agra Tenancy Act (l90l), 

S. 34 — Person occupying land without 
consent of landlord — Rent not claimed 
nor recovered — S- 34 does not deprive 
landlord of the right to sue for ejectment 
in civil Court — Previous suit in Revenue 
Court that defendant might be deemed 


tenant and ejected does not operate as res 
judicata 285 

S. 11 — Agra Tenancy Act (1901), 

S. 142 — Suit by tenant (mortgagor) to 
challenge validity of distraint — Mort- 
gage held satisbed— Suit by mortgagee 
for declaration that moitgage subsists ie 
not res judicata 225a 

S. 11 — Suit against Maliomtdan 

widow for recovery of property held by 
her in lieu of unsatisBed dower — Plain- 


tiffs granted decree for possession on pay. 
ment within specified time of their share 
of dower debt — Failure by plaintiffs to 
make payment— Properly then gifted by 
widow to sens and daughters of her 
sister’s son— Suit by heirs for possession 
of their share after her death hold nob 
barred under S. 1 1 2256 

S. 11 -Property mortgaged by way 

of conditional sale and then by simple 
mortgage — Decree obtained on simple 
mortgage— Whole of equity of redemp- 
tion in property mentioned in deeds of 
conditional sale and portion of equity of 
redemption of others purchased by mort- 
gagee— Suit for foreclosure in respect of 
mortgages by conditional sale — Full 
amount due demanded — No mention of 
purchase of any portion of equity of ro- 
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Civil p. c. 

dt-mption made nor reduction in amount 
allowed in amount to be paiil — Decree 
passed and full amount paid by mort- 
gagor Subsequent suit lor declaration 
by mortgagee that he was f 11 owner of 
property of which he had purchased 
equity of redemption — Suit was barred 
by principles of res ludicata as well as 
equitable estoppel— Evidence Act (l872), 
S. 115 ^ 223 

5. 13— Suit by plaintiff in England 
“Service of eummot s accepted by soli- 
citor and appearance put in by him on 
behalf of defendants — Judgment given on 
plaintiff evidence — Judgment held to 
be on merits 228 

Ss. 16 and 20— Scope of S. 16 (a) 
and b. 16 (d) iudicited — Suit for dissolu- 
tion of partnership with usual ancillary 
relief does not fall either under Cl. (a) 
or under Cl. (d) of S. 16 350 

St 20 Cause of action — Plaintiff 
and his wife travelling from Agta to 
Euchaman Road — Ticket changed at 
Bandiqui — In journey thereafter carriage 
door operied and plaintiff’s wife fell and 
died Suit against company for damages 
in Agra Court is not maintainable, cause 
of action having arisen outside jurisdic- 
tion of Agra Court 419 

Ss, zO and 2l Defendant? carrying 
on businessat Delhi Their broker agree- 
ing to sell gods to plaintiffs at Agra at 
lower price Agreement ratiSed by de- 
fendants at Delhi Contract having been 
made at Delhi, Agra Court had no juris: 
diction to entertain suit for damages bv 
plaintiffs 295a 

55. 20 and 21 High Court can in- 
terfere with order passed on investigat- 
ing objection as to pbice of suing 2956 
5, 20 (c) Accounts— Suit for, must 
be institute! in Court where business 
was carried on unless otherwise stipn- 
latei 402(2) 

S. 20 (c) Cause of action for re-^ti- 
tution of coniuga! rights against wife 
arises where husbind resides 96 (1) 
S. 2l Objection to place of suing 
should not be allowed in appeal unless 
failure of justice is caused 62 (2)6 

S, 24— Transfer of case— Case may 
be sometimes transferred on ground of 
convenience, fut it is no test by which 
transfer should he determined 397 

S 24 (4)— U. P. Honorary Munsif’s 
Act (1886). S. 8 — Cases transferrel from 
Court of Small Causes to Bench of Hono- 


Civil P C. 

rat y Miinsifs ceises to retain chnrficfcer 
of Small Cause Court suit 222(1) 

S. 34— Interest to be awarded after 


suit— When amount charged and chiimed 
exceeds one third of priucijtal, interest 
after suit may be refu-ed 16 

4 

S. 35 —Discretion not properly exer- 
cised — Appellate Couit can make profier 
order ^536 

• 5 . 9 . 35 and 100 — Discretion as to 

costs decided arbitrarily in appeal— Se- 
cond appeal to High Court uilt lio on 
quest ion of costs 2146 

5 47— Decree or order passed wliile 

under legil disability of unsoun Iness of 
mind — Suit to sot aside is maintainable 

— Specific Relief Act (1 of 1877), S, 42 

4096 

5. 47 and 0. 21, E. G3 — Son's name 
removed hut decree passed ^gain^t fatlier 
— Sonorderel to bear his costs— Son 
preferring objection to attachment in 
execution—ObjectioD allowed- Suis by 
decree- liolder under 0. 21, R. G3 ^ Suit 
decreed holding that t.here was family 
conspiracy- S 47 hell did not apply to 
finding of fact of conspiracy 377 

5. 47 — Decree obtained against com- 
pany— It subsequently going in liquida- 
tion — Transfer of decree— Application by 
transiereo for substitution is to he made 
to execution Court — Companies Act 
(1913). S. 17L 337a 

5. 47 an(/ 0. 21, E, 2 — Applicaiion 
of ju Igment-debtcr to enter ui) full 
satisfaction of decree— Points for deter- 
mination stated c03a 

S. 47 a7id 0. 21, E. 2 — Executing 
Court must decide allegation that ad- 
justment outside Court is fraudulent 

3036 

^ 5. 47 — Sale in execution— O' jec- 

tion alJowe 1 Remedy tor decree-holder 
is by way of appeal ana second appeal — 
S. 47 forbids regular suit 192 

5. 43 a?^r^ Sch. 3, Para 11 (3) — 
Cl. 3 is wide enough to include period 
provided by S. 48 64^2) 

S,biand 0. 20 E. 18 (l)— Joint 

family property consisting of land as- 
sessed to revenue — Suit for partition is 
governed by S. 54 and 0. 20, R. 18 (I)— 
Suit for declaration of plainiiff’s share in 
such property without asking for parti- 
tion is not barre 1 by Specific Relief Act 
(1877), S. 42, Proviso ll06 
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,s. 00 — House of agriculturist, ap- 
purtenant to his agricultural holfling is 

not liable to sale in execution of decree 

222 ( 2 ) 

S. iiO, Proviso Cl. (/)— Office of 

jMaluil.raliman or ilirtacharji is right to 

perform personal service 208 

S. 02 —S. 92 does not apply to suit 

for declaration that plaintilT and defen- 
dant are inuttawallis and entitled to 
management B3j6 

.S’. 92— Suit falling within provi- 
sions of S. 92 and not complying with 
recjuirciTieiits of section is not niaintain- 

ahle 203 

.S. 92 —When new trustees are ap- 
pointed direction to deliver property to 
them can ho given 83c 

.s,s. 100 our/ 35 — Discretion as to 

costs decided avhitarily in appeal~Se- 
cond a[tpeal to High Court will lie on 
question oTcosts 
.S’. 102— Small Cause 


214f? 
suit — Value 


lessIhanRs. 500— Second appeal does 
not lie 447(1) 

.S. 102 0. 41. 7?. 23— Order of 

remand in small cause nature suit below 
Ks. 500 is not appealable 6(l) 

S. 104 (/) (IJk/ Sch. 2, Paras 15 and 

21— Order filing award is appealable — 
Tassing of decree in terms of award does 
nob affect 98ii 

.S. 107 — Appellate Court can examine 

either party 49(l) 

Ss. 109 and 110— Suit in respect of 

pro]ierty worth more than 11s. 10,000 — 
Appeal by one defendant in respect of 
Ilia liability of less tlian Rs. 10,000 — 
Case held nob covered by S. 110 I0\a 

Ss. 109 and 1 10— Question whether 

omission to i:ni)leac] one piaiutifl’ is fatal 
to appeal does nob justify certificate 
under S. 109 \0ih 

-S. 109 — Value of subject-matter less 

than Rs. 10,000 - Question involved 
simply of evidence— No certilicato should 
1)0 granted 97 

,S. 109— Order of remand by High 

Court is not appealable unless it is final 
and involves some important question of 
law 34u 

■ ‘.S'. 109 and 0. 45, IP 3— Mortgagor’s 

fraud in representing to registration 
officer that some property was within its 
jurisdiction whether it would vitiate 
mortgage when mortg agee is innocent is 
question of general importance 346 


Civil P. C. 

S. 109— Appeal under S. 109 against 

interlocutory orders should be allowed 
only when it will end litigation 31(2) 
— '-Ss. 109 {a) and 149— Appeal^ to His 
Majesty in Council — Order rejecting ap- 
plication to extend time for paying in 
court- fees is not final order 331{1} 

S. 115~Other remedy open No 

revision lies 3490- 


S. 115 and 0. 14, E. 1— No revision 

lies on refusing to frame issue — Objec- 
tion can be urged in appeal 3496 

S. 115 — Revision on ground of ab- 
sence of jurisdiction — Applicant must 
satisfy Court about it 3286 

S. 115 — Examination of evidence by 

Court of revision is for seeing whether 
jurisdiction is assumed 295c 

S. 116 and 0. 22, R. 3— Court re- 
jecting application by Hindu widow to 
be brought on record as representative of 
deceased husband refuses to exercise 
jurisdiction which it has 1896 

S. 115— Specific Relief Act (1877), 

S. 42— Granting of relief is discretionary 
— High Court will nob interfere 175(2)c 

.S’. 115 — Plaintift and defendant’s 

pleader present — Adjournment refused 
Suit dismissed for want of prosecution— 
Later on suit restored on plaintiff 3 
sliowing that burden of proof was on de- 
fendant in presence of defendant’s pleader 
■ — In revision hold that not only second 
but first order also was illegal ^ 76 

■ S. 144 — Ejectment in execution of 

decree — Decree reversed — Restitution 
partially allowed— Suit to enforce com- 
plete restitution is nob maintainable 212 

Ss. 151 and 152 — Award granting 

arbitrators’ fee — Omission in decree to 
fix fee— Decree can be amended 185{l) 
— i-.S. 152 — Provincial Insolvency Act 
(3 of 1907), S. 21— Insolvency Court has 
jurisdiction to correct errors under Civil 

P. C.. B. 152 264fi 

8.152-8. 152 does not apply to 

mistakes of jiarties 264c 

S. 152— Appeal— No appeal lies from 

an ortler under S. 152 ^0 

0. 1,/t. 9— Pre-emption suit— Idol 

to whom property is endowed is neces- 
sary party 322a 

0. 1,/*’. 9— E. 9 deals with cases 

where Court decides rights of parties 
before it 3226 

0. 2, E. 2— Suit for profits against 

lambardar — Subsequent suit for mesne 
profits against lambardar and others as 
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trespassers over different portion is not 
barred ^33 

0 . 2 , B. 2 0 . 2 , R. 2 does not ap- 
ply to case of two separate properties 
held under separate titles — Keeping 
plaintiff out of possession of these gives 
rise to distinct causes of action 270 
0, 2, B. 3 Claim for declaration to 
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half-share in cultivated holding— Claim 
for mesne profits can be joined and de- 
creed ^ 79 ( 2 ) 

_ 0. G, E. d Suit by firm against dis- 
missed agent who had settled accounts 
with firm’s _ representative — Appellate 
Court allowing reopening on ground that 
fraud exists— In absence of specific allega- 
tion of instances of fraud finding held im- 
proper— Suit wo,s governed by Limitation 
Act (1908), Arts. G2 and 90 440^ 

17— Property included in 
suit by amendment after transfer— Rule 
that amendment relates back to institu- 
tion of suit does not apply 320(i 

0. 7, B. 6 Suit for redoinption of 
mortgage alleged to have been executed 
beUmen GO years before suit— Court de- 
clining to consider acknowledgments re- 
lied on by plaintiff on ground that they 
were not specially pleaded in plaint and 

dismissed suit It was not necessary for 
plaintiffs specially to plead that aoknow. 
ledgnaents saved limitation — Burden of 

gage was not given 
within GO years was on mortgagee— Evi 
dence Act (1872), S. 106 097 

^ 0. 7, B. 10 and 0. 33, //. 8 — Appli- 
cation for leave to sue as pauper— Court 
directing application to be returned for 
presentation to proper Court acts with 

out jurisdiction - High Court can set 
aside order under S. 115 213 

" 0. 7, B. 10— Order returning plaint 

for proper presentation is appealable 

~ 0. 7, B. 11— Partition suit referred 

to arbitration Decree drawn up in ac- 
cordanoe with award— Failure of plain 
tiff to eooiply with order to deposit stamp 
duty Suit cannot be dismissed merely 
by reason of nondeposit 269 

— 0 . 9 , R. 13 and 0. 43. R. 1 (a)- 
Order setting aside ex parte decree is not 
appealable 426(2) 

1 S. 115~No revision 
lies on refusing to frame issue— Objection 
can be urged in appeal 3495 

■ 0. 11, B, 3— Party unable to proceed 


Civil P. C. 

with case Court should dispose of case 
on materials before it 252 

-0. 20, B. 18 (1) and S, 54 — Joint 

family property consisting of land as- 
sessed to revenue — Suit fov partition is 
governed by S. 54 and 0. 20, R. 18 (i)— 
Suit for declaration of plaintiffs sliaro 
in such property witliout asking for 
partition is not barred by Specific Relief 
Act (1877), S. 42, Proviso 1105 

~0. 21, B, 2 and S. 47 — Application 
of judgment-debtor to enter up full satis- 
faction of decree — Points for dotermina- 
tion stated 303a 

0 . 21, Ii. 2 and S. 47 — Executing 
Court must decide allegation that ad- 
justment outside Court is fraudulent 

3035 

‘”0. 21, B. 2 ' Instalment decree — 
Execution of — Payment of instalment 
out of Court— Tudgment-debtor admitting 
payment No question of certification 
arose— Proof of payment by decree-hol- 
der was nob necessary-Limitation Act 
(1908). Art. 182 211 

^ 21, B. 57 Decree-liolder's 

default” — Meaning explained — i'lxecu- 
tion of decree— Application dismissed for 
default, bub Court ordering that attach- 
ment shall continue— Attachment ceases 
in spite of Court’s order I94 

0 21. B. 63 and S. 47— Son’s name 

removed but decree passed against father 
—Son ordered to bear bis costs — Son 
preferring objection to attachment in 
execution— Objection allowed — Suit by 
decree-holder under 0. 21, R. 63 — Suit 
decreed holding that there was family 
conspiracy— S. 47 held did not apply to 
finding of fact of conspiracy 377 

0. 21, B. 63 —Limitation Act (1908), 
Art. 11— Objection to attachment dis- 
missed Suit by objector or his vendee 
must be brought within one year from 
date of order 247 

0. 21, B. 89— Actual deposit delayed 

by order of Court and not through any 
fault of party Sale can be set aside 

339 

0. 21, B. 89 Private sale before 
confirmation of auction sale — Judgment- 
debtor as owner must apply — Private 
purchaser after auction sale is not com- 
petent to apply under R. 89 72(2)a 

0. 21, B. 95 — Application under 
0.^ 21, R. 95 is step-in-aid of execution 
within Limitation Act (1908), Art. 182(5) 

390 
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■ 0. 22, R. 3~Court rejecting applica- 

tion hy H indu wiiiow to be brought on 
record as representattve of deceased 
husband refuses to exercise jurisdiction 
which it has — Civil Ih C. (1908), S. 115 

1896 

0. 22. Rr. 4 and 11 — Death of solo 

plaint id- resi'ond-^nt pending appeal — 
Legal representatives not brought on 
record — Suit is not abated — Proper 
order is to strike otV apj)eal 355 

0. 23, R. 14 — Partition suit — Time 

fixed for filing objections to Commis- 
sioner’s report — Court can refuse to hear 
objections filed beyond time 403fl) 
~ — 0. 32. R. 3 — R.3 is nob retrospective 

342a 

0. 32, Rr. 3 and 4 — Suit against 

minor — Notice of proposed appointment 
of guardian arl litem not issued to guar- 
dian- Suit decreed ex parte — Decree is 
not bindin:* 324a 

^ 0. 32, R. 4 — Adverse interest — 

Morfcguesuit against father and minor 
son — Father’s interest is nob necessarily 
adverse — lie can be guardian 3426 

0. 32. R. 1 — Compromise by guar- 
dian on behalf of minor — Leave of Court 
not obtained— Compromise can be avoided 
— Absence of order granting permission 

— Presumption is no permission was 

granted 243 

0. 32,72. 15 — Party becoming of 

unbound mind during coarse of litigation 
— Court is bound to proceed under 0. 32 

409a 

0 32, R. 15 — Plaintiff becoming 

of unsound mind during progress of suit 

— Fact not brought to notice of Court 

— Failure to appoint next friend — 
Decree is nob liable to be set aside 409c 

0. 33, R. 8 and 0. 7, R. 10 — Appli- 
cation for leave to sue as pauper — Court 
directing application to I e returne 1 for 
presentation to proper Court acts with- 
out jnrisliction — High Court can set 
aside order under S. 115 213 

^ 0. 34 .^.0- Limitation Act (1908), 

Art. GG — Mortgage l:oad providing for 
repayment of money alter seven years 
and payment of interest. yearly — Mort- 
gagee to recover principal either on 
default of payment of interest or after 
expiry of term — Default made in 1903 — 
Suit by mortgfrgee in 1914 — On sale 
proceeds proving insufficient, applica- 
tion for personal decree — Art. 66 held 


1919 Allahabad 
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to apply and suit held to be within time 

223 

0. 34, R, 14— Words “claim arising 

under mortgage” mean any claim arising 
under mortgage — Mortgaged property 
leased to mortgagor — Decree for money 
obtained by mortgagee— Mortgaged pro- 
perty cannot be sold in execution 435 
S. 35— Unsuccessful mortgagor ap- 
pellant even is liable for costs under 
orditiary rule 2976 

0. 39, 72. 1 — In appeal by husband, 

against decree for declaration that plain- 
tiff ceased to be wife by exercise of 
option of puberty, husband applying for 
injunction to restrain her marriage pend- 
ing appeal— Application held nob main, 
taiuable II 

0 39, 72. 3 — Formal notice is not 

essential when order is passed and com- 
municated in presence of parties 20 

0. 41, 72. 22 —It is within discretion 

of appellate Court to permit respondenfr 
to prefer cross-objections against co-res- 
ponlents 420 

0. 41, 72. 23 and S. 102— Order of 

remand in Small Cause nature suit below 
Rs. 500 is not appealable 6 (l) 

0. 43. 72. 1 (a) and 0. 9, 72. 18 — 

Order setting aside ex parte decree is 
not appealable 426 (2) 

“ — 0. 45, 72. 3 and S. 109 — Mortgagor’s 

fraud in representing to registraiion 
officer that some property was within its 
jurisdiction whether it would vitiate 
mortgage when mortgagee is innocent is 
question of general importance 346 

0. 45, 72. 13— Proceeding under pre- 
liminary decree being or.e in suit cannot 
be ordered to he stayed 14a 

— 0. 45, 72. 13 — When stay of execu- 
tion should be granted stated 146 

- ' *0. 47, 72. 1— Appeal against order 

filed during pendency of applicition for 
review— Ai’peal is no bar to disposal of 
review 67 

Sell. 2, Para, 5 — Authority to ap- 
point fresh arbitrator in place of one re- 
fusing to act arises only when conditions 
in Para. 5 have been fulfilled 2l9 

Sell. 2, Paras. 15 and 21 — Award on 

one’s personal knowledge without taking 
evidence not conteniplated by reference 
is invalid 986 

Sell. 2, Para. 17— On arbitrator’s 

refusal agreement to refer to same arbi- 
trator cannot be enforced 48 
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Companies Act (7 of ni3) 


Contract Act 


'■ Ss. 16i and 200 ~ WinrlinEj up order 
passed by Punjuh Chief Court— District 
Judge under S. 164 took up subsequent 
proceedings Action agiinst contiihu- 
tories in juiisdiction of Allahabad High 
Court Allahabad Court can enforce the 
orders in execution proceeedings before 
itself 25 

— S. 171-Civil P. C. (1903), S. 47— 
Decree obtained ag^iinst company — It 
subsequently going in liquidation— Trans- 
fer of decree — Application by transferee 
for substitution is to be made to execu- 
tion Court 337 (x 

S 171— Leave to bring suit once 

given covers all subsidiary legal proceed. 

ings 3375 

Contempt of Court 

Statement in application that ex 

•parte order was against rules and against 
law is no contempt of Court 465 

Contract 

Construction — Agreement between 
mortgagor and mortgagee that latter on 
redemption of earlier mortgage was to 
become owner of portion of redeemed 
property— Agreement acted upon— Suit 
by mortg-igor to redeem original mort- 
gages — Suit held not maintainable— Non- 
registration of agreement held not to af- 
fect validity of redemption by mortgagee 

^ . 302 ( 2 ) 

Contract Act (9 of 1872) 


5. 7— Though acceptance may not be 
communicated silence on proposal does 
not necessarily mean acceptance— Credit- 
ing money to buyer’s account sent with 
offer of purchase amounts to acceptance 


I 

S. 23 — Contract for payment oi 
money by parent of either hoy or gir] 
after performance of marriage is not op- 
posed to public policy 248a 

S, 65-Contract by minor — Mort- 
gage -Fraudulent representation, absence 
of Minor is not liable to repay money 
borrowed 453 a 

S. 65— Contract expressly omitted 
to provide for not contemplated contin- 
gency Law already providing for it — In 
happening of contingency contract be- 
coming void— Contract is nob against law 
— Consideration is recoverable 72 ( 2)5 
■ S. 73, Wus, (n) — Interest Act 
(1839)— Money received by agent after 
determination of agency and retained by 
him— Suit for recovery — Interest cannot 
be claimed 214a 


S. 12l 'Mortgage by A in favour of 
/?— On /i’s death mortgage jiaid l^y A lo 
C— C promising to indemnii'y A in c^se 
anv person claimed money as H's heir — 
Decree obtained against A by nersons 
claiming to be heirs of B~A witliout dis- 
charging decree sued G on indemnity 
bond and obtained decree providing that 
execution not to issueunless .1 discharged 
decree against him— A ’5 suit is nob iire- 
mature 279 

S. 126— Oral guarantee is as binding 

as written one oGa 

Ss. 140 and 141 — Surety pa\ing 
debts steps in shoes of creJitor and can 
avail of every security 565 

5. 161— Refusal to return on de- 
mand makes bailee’s possession unlawful 
— Owner may sue in tort or in detimio or 
on contract 202 a 

S. 188 — Agent's duty— He must nob 

place himself in position which would be 
adverse to his principal— Principal and 
agent 440c 

Contribution 

Costs Suit for contribution for 
costs awarded against defendants jointly 


lies 

• .* 

17 

Cosharer 


Lambardar- -ProGts— 

-Lambardar re- 

covering rents is liable to 

account to CO- 

sharers though nob appointed when rents 

became due 

o92 

A 1 verse possession - 

— Mahomedan 


law— Succession — Possession of brother 
amounts to possession of sisters also un- 
less brother repudiates claim of sisters 

202 

Criminal Procedure Code (5 of 1898) 

Ss, 4, 195 and 476 — Complaint 
— Decree-holder realizing sum larger than 
due— Application by jadg«nent-debtor for 
sanction to prosecute— Presiding ofBcer 
stating facts in letter to Magistrate of 
district and soliciting orders — Subdivi- 
sional officer through whom letter was 
submitted, ordering prosecution, trying 
and convic'ing decree-holder-Letfer ad- 
dressed to District Magistrate held nob 
complaint ‘Trial in absence of sanction 
and complaint hold illegal 455 

Ss 55 and 57 — Person acquitted on 
charge of dacoiby irameliately re-arres- 
ted under S. 55— ProceJure is illegal 

160 ( 2 ) 

Ss. 94 and 165 — Search of house of 
person suspected of theft— Assault on 
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police oflicer conducting search 13 ottence 
witliin Penal Code (IS 6 O), S. 3o3 207 

.S’. 103— Respectable person of loca- 
lity must he called to witness search 
Omission would justify opposition to 
search — No otTeiice under Penal Code, 
S. 332, would Le committed— Penal Code, 

s’. 332 ^ ^ ^ ^ 

lOG (3)and 423 (l) ( 6 )-Order 

liassed by appellate Court binding accused 
to keep peace is not enhancement of sen- 
tence 37 j 

S. 107 — Action for damages for mali- 
cious prosecution lies in respect of pro- 
ceedings under S. 107— Malicious prose- 
cution 388 

‘S. 107 — "Magistratedirecting accused 

to furnish security — Pie has no jurisdic- 
tion to alter his order 329 (2) 

.S. 107 — Order under S. 107 — There 

must he good basis of fact — Mere suspi- 
cion is not enough 2G0 

Ss. 107 and 117 — Persons against 

whom joint proceedings are taken under 
S. 117 are not on their joint trial for 
same offence within Evidence Act (1872), 
S. 30 220_a 

*— N. 107 — Without inquiry as to likeli- 
hood of breach of peace order to furnish 
security is illegal 19n 

Ss. 107 and 439— Consent to give 

security does not bar revision 19/> 

S, 109 ( 6 )— Explanation disbelieved 

— Accused held could nob be said to be 
unable to account for presence at parti- 
cular place within provisions of Cl. (b) 

369 

— — .S. 110 — Evidence of both sides 
balanced — No bond should be taken 399 
S. 110 — Accused previously convic- 
ted but acquitted on appeal — Acquittal 
cannot be questioned 393 

■ Ss. 110 and 125 — fiecurity for good 

behaviour— District Magistrate cannot 
under S. 125 cancel bond executed on 
order under S. 110 — Proper course is to 
submit case to High Court with recom- 
mendation that bond be cancelled 205 

Ss. 110 and 437— Person discharged 

in inquiry under S. 110 — District Magis- 
trate can direct further inquiry 174 
Ss. 110 and 439 — Interference in re- 
vision against order under S. 110 is 
rarely made 13Ga 

Ss. 110 and 117 — Power is exten- 
sive but should be scrupulously used — 
Inadmissible evidence prejudicial to ac- 
cused should not be allowed 1365 


Criminal P. C. 

S. 110 —Reasons for disbelieving ac- 
cused’s witnesses should be given — Ifc 
should not be lightly brushed aside 136fZ 
S. 117 — Scope of words “or other- 
wise” in S. 117 (3)— Joint inquiry under 
S. 117 — Statements made by some accused 
incriminating others are admissible 
against latter 2205 

— - S. 117 — Evidence that accused was 
suspected in certain crimes does not fall 
within meaning of “general repute” 136c 

S. 117 ( 4 )— Joint inquiry is allowed 

in spite of chance of one accused being 
prejudiced by evidence against another 

376 (1) 

Ss. 125 and 110— Security-for good 

behaviour— District Magistrate cannot 
under S. 125 cancel bond executed on 
order under S. 110 — Proper course is to 
submit case to High Court with recom- 
mendation that bond be cancelled 205 
Ss. 145, 435 and Ch. 12— Proceed- 
ings under Ch. 12 cannot be called up 
by High Court under S. 435 357a 

S. 146— Proceedings under Ch, 12 — 

High Court cannot revise under Govern- 
ment of India Act, S. 107 3575 

Ss. 145 and 439— Civil Court de- 
ciding question of title to property sub- 
ject of proceedings under Ch. 12 and 
directing possession to be given to parti- 
cular person— Eresh proceedings under 
S. 145 in respect of same property are 
without jurisdiction and can be quashed 

in revision (2)^' 

Ss 14 5 and 439— Proceedings under 

S. 145 must be in intention and form 

and in fact proceedings under Ch. 12 

311 (2)5 

Ss. 154 and 155— Defamation — 

Statement to police under Ss. 154 and 
155 are privileged — Penal Code (1860), 
Ss. 499 and 500 276a 

,S. 164— Statement by prisoner in 

jail implicating another if retracted is 
not admissible against other person 

13(l)a 

S. 188 — Persons accused of com- 
mitting offence of kidnapping in Native 
State arrested in British territory— 
British Courts have no jurisdiction 
without certificate Penal Code (1860), 
Ss. 363 and 368 370 

S. 188— Offence committed in State 

— Accused arrested in British India 
Certificate under S. 188 is essential 44a 

S. 188— Agreement allowing Native 

State subjects to be tried in British Indi^i 
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cannofc replace certificate or sanction 
necessary under S. 188 44i 

Ss.*195 a?jf^ 476— Decree-holder real- 
izing sum larger than due — Application 
by judgment-debtor for sanction to pro- 
secute— Presiding officer stating facts in 
letter to Magistrate of district and soli- 
citing orders — Subdivisional officer 
through whom letter was submitted, 
ordering prosecution, trying and convic- 
ting decree-holder — Letter addressed tc 
District Magistrate held not complaint 
— Trial in absence of sanction and com- 
plaint held illegal 455 

Ss. 195 and 435— Sanction to pro- 
secute upheld by Sessions Court — High 
Court has power of revision and can set 
it aside if not proper 430 

S, 195— Whether limitation for ap- 
peals applies (Quaere) 4005 

Ss. 195 and 476 — Proceedings under 

S. 476 initiated — Subsequent application 
under S. 195 for sanction to prosecute by 
third person — Duty of Court indicated 

356 

S. 195 — Offence noted in adminis- 
trative capacity— No sanction is neces- 
sary 79(l) 

Ss. 195 a7id 476 — Sanction should 

not be granted for private spite — In such 
case Court should proceed under *S. 476 
—Penal Code (1860), S. 211. 78 

S. 195 (l) (a) — Sanction to prosecute 

can only be given by public servant 
to concerned or by some public servant 
to whom he is subordinate — Penal Code 
S. 182 175(1) 

S. 195 (6) — Sanction to prosecute — 

Superior Court is bound to entertain even 
belated application for revocation of 
sanction 4004X 

S. 195 (6) and 7 (a)— Sanction to 

prosecute— Application to Subordinate 
Judge dismissed— Further application to 
District Judge is competent, latter Court 
being , Court to which Court of Sub- 
ordinate Judge is subordinate Sll(l) 
Ss. 209 and 437 — Trial under Penal 
Code, Ss. 307 and 328 — Charge under 
S. 323 only framed— It amounts to dis- 
charge under S. 307— District Magis- 
trate held competent to direct further 
inquiry 66 

Ss, 209, 210 and 213 — Prima facie 
case made out— Magistrate must commit 
and not try case himself 9(2) 

Ss, 233, 234 and 235— Several mur- 
ders by accused not so connected together 


as to represent series of acts forming 
same transaction— Single charge against 

accused is not legal 239 

5. 234 — Accused convicted on four 

counts under Ss. 409 and 466, I. P. 0. 
He can 1)6 tried in respect of three counts 
only ►413(2)(a) 

" S. 234— Trial in contravention of 

S. 234 is illegal 413 (2){b) 

■ Ss. 234, 235 and 476 — Accused filing 

two suits — In ])rosecution sanctioned by 
Court, Magistrate framing charges of 
offences under S. 209 against accused in 
both suits— Other persons charged with 
different offence under S. 193, T. P. C., 
tried jointly — No objection raised — After 
conviction objection about this irregu- 
larity of joining charges arising out of 
two separate suits raised in appeal— Ir- 
regularity held curable under Criminal 
P. C., S. 537 26 

S. 250 — Order must be passed 

simultaneously with order of discharge 
and not in separate proceedings 398 

S. 250— S. 250 does not apply to 

complaint under Workmen’s Breacli of 
Contract Act, S. 1 395 

S. 254 — ^lagistrate competent to try 

case — Commitment is not legal 306 

Ss. 344 and 526 — Sessions trial once 

begun should be continued de die in diem 
“Single day fixed for trial — Trial not 
possible to be completed in one day— 
Sessions Judge should postpone trial — 
Refusal is ground for transfer 200 

Ss. 345 and 248 — Offence under 

S. 24, Cattle Trespass Act, joined with 
offence under S. 323, I. P. C— Latter 
compounded — Former ofl'ence should be 
deemed to be withdrawn — Cattle Tres- 
pass Act (1 of 1871), S. 24 31(1) 

S. 356 — Omission to record evidence 

in vernacular is irregularity vitiating 
trial 64(1) 

S. 403 — Applicability — S. 403 does 

not apply to case in which accused has 
been discharged 315 

S. 403—No second trial on same 

facts for same offence 90(1) 

S. 423 — Case heard and decided by 

Bench of Magistrates — Judgment signed 
by one Magistrate — Appeal — Judgment 
sent back to be signed by other Magis- 
trate — Procedure is not opposed toS. 423 

308 

S. 435 — Government of India Act, 

S. 107 — Though Munsif’s Court is not in. 
f$rior Court within S. 435, Criminal 
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Criminal P. C. ^ ^ 

r. c.. Hifih Ccnvtcan interfere in revi- 

Picn in prcceedin^s fcr contcmi-t of Court; 

:i6a 

S, 4^^7_Refore orderinf^ further in- 

quiry notico must lie given to 

5 4;:7 — g. 437 requires that notice 

to nccusea must be given before further 

inquirv is ordered 396(U 

4:^7_s. 4:j7 makes notice to ac- 

cvi^fd ol'.ligatory , 

^ 4-^9 — |-{;rth Court satisfied that 

convict ion U bad "in law- it is not bound 
to consider whether conviction of some 
lessor olTenco might or might not be re- 
corded 

g 439 — Order hy Court inferior to 

Sessions dudge or District Magistrate— 
I'eison dissatisfied with order should ap- 
proach Sessions Judge or District Magis- 

trate before invoking jurisaiction under 

S 439 258c 

!J 5 . 439 —Appellate Court not going 

thoroughly into questions dealt wirdi^ at 
trial — High Court will investigate^ origi- 
nal trial to see that accused had fair trial 

ir>7c 

Ss. 430 mid 107— Consent to give 

BPCUrity does not bar revision 195 

476 and 195 — Decree-holder 

realizing sum larger than due— Applica- 
tion by judgment-debtor for sanction to 
prosecute— Presiding officer stating facts 

in letter to Magistrate of district and 
soliciting orders — Suhdivisional officer 
through whom letter was submitted or- 
dering prosecution, trying and convicting 
decree-hol ler— Letter addressed to Dis- 
trict Magistrate held not complaint— 
Trial in absence of sanction and com- 
plaint hel 1 illegal 455 

Ss. 476 and 195— Proceedings under 

S. 476 initiated— Subsequent application 
under S. 105 for sanction to prosecute 
bv third person— Duty ol Court indicated 

^ 356 

-S. 476— District Judge discovering 

insolvent guilty of fraudulent transfer 
— District Magistrate initiating prosecu- 
tion under S. 421, I. P. C,— Procedure 
held wholly illegal 59 

S. 476— Notice to accused is not 

ohlig’^torv _ 

S'. 476— Preliminary inquiry is not 

obliga'ory 155 

S. 497 — If priina facie case appears 

to he made out hail in non'milable offence 
should be refused, but nob otherwise 82(l) 


Criminal P. C. 

Ss. 526 and 344— Sessions trial once 

begun should be continued de die in diem 
— Single day fixed for trial— Trial not 
possible to he completed in one day 
Sessions Judge should po8t[ione trial— 
Refusal is ground for transfer 200 

S. 526 — Magistrate displeased — It is 

no ground for transfer 29 

— Ss. 537, 105 ani 476— Decree-holder 

realizing sum larger than due — Applica- 
tion hy judgment-debtor for sanction to 
prosecute— Presiding officer stating facts 
in letter to Magistrate of district and 
soliciting orders — Subdivisional officer 
through whom letter was submitted or- 
dering prosecution, trying and convicting 
decree holder- Letter addressed to Dis- 
trict Magistrate held not complaint 
Trial in ah^pnce of sanction and com- 
plaint held illesal 455 

Ss, 537, 234, 235 and 476— Accused 

filing tvvo suits — In prosecution sanc- 
tioned hy Court, Magistrate framing 
charges of offences under S. 209 against 
accu-ed in both suits — Other persons 
charged withdiffermt offence under S. 193, 

I. P. C. trio! jointly — No objection raised 

— After conviction objection about this 
irregularity cf joining charges arising out 
of two separate suits raised in appeal 
Irregularity held curable under Criminal 

P. C.. S. 537 ^ 26 

■ - S. 5S2 — Accused not only convicted 
hut sentenced — Provisions of S. 526 ho. 
come inapplicable 394 

Criminal T rial 

‘Duty of Court — Magistrate cannot 

import personal knowledge of character 
of witness into his decision 3455 

Statement by approver not corrolo- 

rated — His statement though not un- 
reliable casts doubt and accused is en- 
titled to benefit 3275 

Procedure — Result cannot be allowed 

to depend on speculation 1675 

Power of Court — Bond executed hy 
accused for appearance — Ho must obey 
bond whether guilty or not 1585 

• Conviction on mere suspicion is 

bad 13 (1)6 

Criminal Tribes Act (3 of 1921) 

S. 23 -S. 23 only requires that there 

niu^b fe previous conviction; whether 
before or after registration is immaterial 

413(1) 

Decree 

Sstting aside — Mortgage — Sale by 

mortgagee of his rights— Consideration 


Subject Index 1919 Allahabad 


17 


l^ecree 

part of, unpaid — Mutation still in ven- 
dor’s name — Decree hy Revenue Court 
for profits in vendor’s favour— Suit l>y 
mort^a^or for declaring decree unlawful 
is not maintainable 449 

Construction— No general rule c\n 

he lai 1 down 297/t 

Deed 

Consideration— Recital in, as to con- 
sideration is good prima facie evidence 
against an auction-purchaser 448& 

Easements Act (5 of 1882) 

S 13— Partition of land — Well allot- 
ted to one party— Oilier party has no 
easement of necessity in respect of well 

223(2)a 

S. 15 “Easement of necessity defined 

223 (2)5 

Evidence 

Confession — Evidentiary value — It 

need not be always corroborated for 
being accepted 38G 

Evidence Act (1 of J872) 

6'. G — Statement by one accused to 

police is not adinissible against co-accu^ed 
either as confession or as part of res 
gestae ]i0 

S. 30-Criminal P. C. (1898) Ss. 107 

and 117— Persons against whom joint 
proceedings aie taken under S. 117 are 
not on their joint trial for same offence 
within Evidence Act (l872). S. 30 220a 
S, 33 — Statement of deceased plain- 
tiff examined as witness that receipt 
filed hy defendant accused was forgery is 
admissible in evidence in criminal prose- 
cution of accused and if it is believed is 
Buffie'ent for conviction 351 (l) 

Ss. 65, 66 and 90 — Documents more 
than 30 years old and necessary in evi- 
dence nob produced - Secondary evidence 
is adnaissible without notice to party or 
his pleader to produce it 232a 

S. 7L — Mortgage — Execution proved 
according to S. 71— Execution on face of 
deed in presence of more than one person 
“Mortgage is good 448a 

6's 90, 65 and 66 — Documents more 
than 30 years old and necessary in evi- 
dence nob produced Secondary evidence 
is admissible without notice to party or 
his pleader to produce it 232a 

55. 90a7K^ll4 — Document 30 years 
old nob available and only certified copy 
produced— Presumption as to due execu- 
tion and attestation may be made by 
Court 2326 


Evidence Act 

Ss 102 and 103 — Adverse posses- 
sion— Burden of proof— On plea of ad- 
verse possession hy defendant burden is 
uot on plaintiff but on delendant to f)rr)ve 
adverse possessiou 403 (2)/> 

S. 103-PenaI Code (18G0), S. 454 — 

Lurking house tresfiass by night — ^Ac- 
cused alleging that ho had somo specific 
innocent intention in entering house — 
Burden is on accused tc establish piuti- 
cular intent under Evidence Act (L- 72) 

S. 106 249^ 

S. 103-Civil P. C. (1908). 0.7, 

R. G— Suit for redemption of mortL^o'e 
alleged to have been executed l)et^^een 
GO years before suit— Court declining to 
consider acknowledgments relied on hy 
pbiiutilf on ground that tliev were not 
specially pleaded in plaint and dismissed 
suit- It was nob necessary (or plaintiffs 
specially to plead that acknowledgments 
saved limitation — Burden of proving that 
mortgage was nob given within 60 years 
was on mortgagee 227 

55. 114 and 90 — Document tliirfcy 

years old not available anil only certified 
copy produced- Presumption as to duo 
execution and attestation may bo made 

by Court 2326 

5. 115 — Limitation Act (i90S), 

Art. I'-O — Defendants recorded as owner 
of land in 1887— Application for parti- 
tion by them in 1914 — Remaining co- 
sharers contending that settlement entry 
was wrong and that land was joint pro- 
perty of all cosharers— Plaintiff' referred 
to civil Court for determination of title 
— Plaintiff's held not estopped from as- 
serting mistake in respect of proprietary 
title in absence of anything done by them 
in 1687 to induce defendants to alter 
their position— Proceedings for partition 
gave fresh cause of action to plaintiffs 

383 

5. 115— Mortgage— Mortgaged pro- 
perty leased to rnortgigor — Mortgagee 


obtaining decree for rent — Sale of mort- 
gaged property in execution of decree on 
mortgage — Purchaser held entitled only 
to right and interests of mortgagor — 
Mortgagee held nob estopped from enfor- 
cing his right 231 

5. 115— Agreement to hold house as 

tenant by execution of sarkhat— Suit for 
ejectment — Teuaub is estopped from de- 
nying plaiutifl'a’ title 217 (2) 
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Evidence Act 

,s U5-Civil V. C. (1908), S. 11— 

rroj orty way of condition- 

111 sale and then hy sirni-lo mortgage — 
Decree ol'tained cn sini|»le mortgage — 
AV hole of e<iuityof rcdemi’tion in property 
mentioned in deeds of conditional sale 
and portion of C(inity of redemption of 
others j nrehased by mortgagee — Suit for 
foreclosure in resficct of mortgages by 
conditional 'sale — Full amount due de- 
manded— No mention of purchase of any 
portion of equity of jedomption nor re- 
duction in amount allowed in amount to 
bo paid— Decree passed and full amount 
paid by mortgagor — Subsequent suit for 
declaration by mortgagee that he was full 
owner of property of which he had pur- 
chased equity of redemption — Suit was 
barred by principles of res judicata as 
well as equitable estoppel 123 

Execution 

Duty of Court — Decree is to be exe- 
cuted without any variation 193 

Factories Act (12 of 1911) 

S. 41 (a) — Proof of employment con- 
trary to provisions of Act is necessary 

273 

Government of India Act (7 of 1915) 

S. 101 — High Court — Constitution 

when in accord with S. 101 stated 257 

S. 107— Criminal P.C. (l89ft),S. 145 

— Proceedings under Cb. 12 — High 
Court cannot revise under Government of 
India Act, S. 107 357/> 

S. 107 — Though Munsif’s Court is 

not inferior Court within S. 435, Crimi- 
nal P. C., High Court can interfere in 
revision in proceedings for contempt of 
Court — Criminal P. C., S. 435 4(ict 

Guardians and Wards Act (8 of 1890) 

— “Ss. 7 a)id 17 — ff mother is compe- 
tent and of good character no guardian of 
minor hoy need be appointed 49 (2)// 

• 7 and 17 — Jf object of appoint- 

ment is assertion of one’s right and not 
welfare of minor no appointment should 
he made 49 (2)/> 

Ss. 34 and 45— Appointment of guar- 

dian subject to furnishing security — 
Failure to furnisli seeuritydoes not exo- 
nerate him from disciplinary action 

387 (1) 

iS. 41 (3)— Court is not competent to 

order delivery of property to minor’s 

widow on his death 52 

Hindu Law 

Alienation— Eule limiting sale for 

discharge of valid debt to extent of debt 


Hindu Law 

only is not applicable to property which 
cannot be sold piecemeal 406 

‘Alienation — Necessity— High rate of 

interest — i^Iortgagee must prove neces- 
sity for onerous rate — Pate held to be 
excessive 268 

■ Alienation — Money advanced to 

Hindu female for one legal necessity use:l 
for ether equally valid purpose — Transac. 
tion is not invalid 248^ 

Alienation — Father — Necessity — 

Burden of proof — High rate-of interest — 
Mortgagee must also prove necessity jus- 
tifying high rate of interest 238a 

Alienation — Father — Mortgage by — 

Purchaser of property suing for redemp- 
tion — Mortgagee cannot challenge sale on 
ground of absence of legal necessity 6 (2) 

^ Applicability— Nagar Brahmins of 

Gujarat domiciled in Benares ignorant of 
Mayukha rules — Mitakshara held gov- 
erned family 351 (2)i 

Debt — Father — Antecedent debt — 

Meaning of, explained 415a 

Debts — Father— Pious obligation to 

pay off lies on sons and not upon grand- 
sons during lifetime of their father 415^; 


Debts — Father — Liability of son — 

Creditor must prove existence of debt — 
Mere decree against father is not suffi- 
cient 37B 


Debts — Antecedent 

of, explained 


debts — Meaning 

324 ^ 


Guardian— Penal Code (1860), S. 361 

Nearest male member is not necessarily 
entitled to custody of minor girl under 
Hindu law 305 

Joint family— Pre-emption— Notice 

— Presumption — One brother selling — 
Others must be presumed to know sale in 
absence of quarrel 322r 


Joint family— Shares held by father 

on behalf of family — Son succeeding as 
manager on father’s death is entitled to 
register them as holder in lieu of father 

240 

Partition — Separation of one mem- 
ber— Surviving members may continue 
joint 381,7 

Partition— Suit for declaration and 

ascertainment of share in property be- 
longing to the joint family disolves status 
of joint family membership 140a- 

Pevevsioner — SpociBc Relief Act’ 

(1877), S. 42 — Alienation by transferee 
from female \vi(.h limited estate or by 
person holding under her— Suit by rever'. 
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Eeversioner 


Hindu Law 

sioner under S. 42 is competent 

175(2)(i 

— Nearest reversioners 
right to property of last male owner — 
Scope of " right ” explained — Specific 
Belief Act (1877), S. 42 175(2)6 

Succession — Separation of one mem- 
ber is virtual separation of all— Law of 
devolution is not affected if surviving 
members continue joint 3816 

Succession — Daughters in possession 
of father’s estate — Payment by one of 
them out of income to save property — 
Death after obtaining decree for amount 
so paid — Natural- heirs of deceased sister 
are entitled to succeed and not surviving 
sister 338 

Succession — Sons of Kshatriya by 
Shudra woman His illegitimate sons 
cannot succeed to his property 317 

Succession— Ancestral and self-ac- 
quired property — Son living separately 
from father is entitled to inherit along 
with other sons in absence of partition 

223(1) 

Widow — Suit for specific perform- 
ance of personal contract made with hus- 
band— Widow represents husband 

189a 

Will Construction — Gift to nephew 
living as joint member— Bequest to him 

of remainder describing him as adopted 

son— On suit by distant heirs adoption 
not proved— Bequest held intended for 
nephew whether adopted or not 391 

Income-tax Act (2 of 1886) 

Ss, 34 (6) cifid 46— Notice — Delivery 
of notice by unregistered post— Convic- 
tion for nob conplying with such 
notice is consequently illegal 300(2) 

Interest 

^Decree awarding interest till reali. 
zation— Property sold in execution— In- 
terest is recoverable till date of confirraa- 
tion 253 

Reduction Parties not parties to 
contract— Court can reduce contiact rate 

, 2386 

Accounts— Settled-Substantial er- 
ror or fraud but not fiduciary relation 
ship 13 ground tore-open— What does not 
amount to undue influence stated— When 
entries of compound interest are not ob- 
jected to agreement to pay it may be in 
ferred 

Interest Act (32 of 1839) 

—Money received by agent after deter- 
mination of agency and retained by him 


Interest Act 

— Suit for recovery — Interest caunot he 
claimed— Contract Act (1872), S. 73, 

nius. (n) 

S. i— Interest cannot he 


214ft 

claimed 

51 


without agreement or demand 

Interpretation of Statutes 

Statements and objects — JJiscussion 
. and views of legislative body should not 
he taken into account — Plain meaning of 

words must he looked to 506 

Jurisdiction 

Absence of— Burden of proof — Per- 
son challenging jurisdiction must prove 

328a 

-Revenue and civil — Agra Tenancy 
Act (1901), S. 167— Person declared ten- 
ant by Revenue Court and nature of ten- 
ancy determined— S. 167 bars suit for 
declaration that he is not tenant 28H 
U. P. Land Revenue Act (3 of 1901), 
S. 233-K Fraud committed by one party 
during partition proceedings in Revenue 
Court— Suit lies in civil Court 272 

Land Acquisition Act (1 of 1894) 

9 Publication of notification for 
acquisition— Owner investing more capi- 
tal does so at his own risk 3606' 

Ss. 9, 12 and 18 — Owner of land not 
entered in khewat as such— Notice under 
B. 9 (3) served only to persons entered 
as owners in khewat — Real owner 
claimed comi)ensation ou award being 
made— Amount put to his credit in Trea- 
sury-Notice under S. 12 (2) not served 
on owner and no application under S. 18 
made by him Suit by owner for declar- 
^abion that i)rocee(liDgs were null and 
void for want of proper notice held nob 

maintainable 3 (^Qyr 

^ S. 9 (3) Collector wilfully abstain, 
ing froni giving notice under S. 9 (3)— 
Proceedings are inoperative in vesting 
land in Government— Notice nob served 
through inadvertence — Proceedings are 
nob invalid 360f/ 

IS “ Proceedings resulting in 
award are administrative and not judi- 
cial For judicial ascertainment of value 
owner should move Collector to refer 
matter to Court under S. 18 360^ 

S* 45 Notice should be served on 
person named Temporary absence does 
not fall within expression “cannot be 
found” 3Q7(2) 

S. 48 — Mere delay in completing 
acquisition does not invalidate proceed- 


ings 


360c 


5. 50 Proceedings on behalf of 
Municipal Board Board cannot with- 
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Lond Acqulsilion Act 
draw from aciiuisition 
alono can do so 


Government 

360a. 


Lease 

Construction — ' Covenant to furnish 

SGcurity within specified ti me— Execution 
of lease made on dillerent dates Suieby 
lurnishod within period from last exe- 
cution held suflicient— Clause held could 

he waived at option of lessor 2l6 

Legal Practitioners Act (18 of 1879) 

S. 13 (/J — Mukh tar aid ressing grossly 

insulting letters in connexion with copy 
anpli< 3 d for can be firoceeded against un- 

fler S. Vi (f) (FB) 38 

Letters Patent {All ) 

'—67. 10— Civil P C. (1903). S. 102— 

Small Cause suit— Value less than Rupees 

500 - Second appeal does nob lie 447(l) 
Limitation Act (9 of 1908) 

S.s'. (), 7 a td Art. 132— Ss. 6 and 

7 are nob mutually exclusive — Execution 
of decree — Death of decree-holder pen- 
ding execution — Application by son who 
was minigeron his own behalf and on 
behalf of his minor brother to he brought 
on record as legil representatives proving 
infructUDus— Application by minor bro- 
tlior male within three years of his at- 
taining majority hut three years after 
previous application held time barred 

209 

S. 7— Mahomedan Law — Guardian. 

ship — De facto — Mother de facto guar- 
dian of minor sons cannot give valid dis- 
charge for payment made to minors — 
She does not come within Limitation 
Act (1903), S. 7 297c 

Ss. 7, 6 and Art. 182— 3s. 6 and 

7 are nob mutually exclusive — Execution 
of decree — Death of decree-holder pmd- 
ing execution — Application by son who 
was manager on his own behalf and on 
behalf of his minor brother to he brought 
on record as legal representatives proving 
infructuous— Application by miner bro- 
ther made within three years of his at- 
taining majority but three years after 
previous applicibion held time barred 

209 


S 19 — "Acknowledgment,” meaning 

of — 3 via of mortgaged property to mort- 
gagee —Mortgige acknowledged in sale 
deed — Recital held to he ackuowlelg- 
menb 242a 

■ Art. lO — Sale of fractional shares of 

zaminlari — Physical possession nob pos- 
sible — Suit for pre-emption must be 
brought within one year from date of 
registration of deed 329(l) 


Limitation Act 

Art. 10 — Property mortgaged by 

conditional sale in 1907 — Foreclosure 
decree by plaintiff in 1913 — Property 
transferred to defendant in 1914 Suit 
for pre-emption by plaintiff in 1915 on 
basis of entry in wajibularz — If custom 
proved was wide enough to include mort- 
gage suit held barred under Art 10 If 
custom did not include mortgage no 
right of pre-emption arose — Pre-emption, 
custom 301 

Art. 11 — Objection to attachment 

dismissed — Suit by objector or his ven- 
dee must be brought within one year 
from date of order““Civil P. 0. (1908), 

0. 21, R. 63 247 

Arts. 49 and 145— Suit against depo- 
sitory for recovery of property is gov- 
erned by Art. 145 — But on refusal to 
return on demand Art. 49 applies 102c 
Art. 60— Deposit in. nature of bank- 
ing deposit— Art. 60 applies to suit to 
recover deposit 36l(2i)£i 

Art. 60 — Snit to recover specific 

coins from bailee is governed by Art. 60 

1C26 

Art. 61 — Suit for recovery of reve- 
nue paid by person in possession subse- 
quently relinquished is governed by 
Art. 61 — Limitation begins from last 
payment 18 

Arts. 62 and 90— Civil P. C. (1903). 

0. 6, R. 4 — Suit by firm against dismissed 
agent who had settled accounts with firm's 
representative — Appellate Court allow- 
ing reopening on ground that fraul exists 
— In absence of specific allegation of in- 
staiices of fraud finding held improper — 
Suit was governed by Limitation Act 

(1908), Arts. 62 and 90 4406 

^ Art. 66— Mortgage bond providing 

for repayment of money after seven years 
and payment of interest yearly — Mort- 
gafjee to recover principle either on de. 
fault of payment of interest or after 
expiry of term— Default made in 1903 — 
Suit by mortgagee in 1914 — On sale 
proceeds proving insufficient — Applica- 
tion for personal decree — Art. 66 held to 
apply and suit held to he within lime — 
Civil P. 0. (i908). 0. 34, R 6 226 

Arts. 90 and 62— Civil P. 0. (1903). 

0. 6, R. 4 — Suit by firm against dismissed 
agent who had settled accounts with 
firm’s representative — Appellate Court 
allowing reopening on ground that fraud 
exists — In absence of specific allegation 
of instances of fraud finding held impro’ 


h Kushmir JUnfversP 

Acre^^lon No. - )S J 
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LimUation Act 


Limitation Act 

per— Suit was governed by Limitation 

Act (1908), Arts 62 and 90 4406 

iri. 120 — Defendants recorded as 

owners of land in 1897 — Application for 
partition by them in 1914 — Remaining 
cosharers contending that settlement 
entry was wrong and that land was joint 
property of all ccsharers — Plaintiff re- 
ferred to civil Court for determination of 
title — Plaintiffs held nob estopped from 
asserting mistake in respect of proprie- 
tary title in absence of anything done by 
them in lb87 to induce defendants to 
alter their position — Proceedings for 
partition gave fresh cause of action to 
plaintiff — Evidence Act (1872), S. 115 

383 

Art. 120 — Property mortgaged by 

others — Plaintiff recovering property by 
suit— Mortgagee not made party — Mort- 
gagee obtaining mortgage decree against 
mortgagors — Plaintiff though made party 
suit dismissed against him — On execution 
of mortgage deciee plaintiff sued for de- 
claration — Art. 120 held applied and 
cause cf action arose not on date of mort- 
gage but when property was brought to 
sale 187 

Art. 120 — Suit for declaration — 

Art. 120 applies 175(2)f^ 

Art. 132 — Malikana is charge on 

immovable property — But it must bo 
claimed as charge on such property 

33l(2)a 

Art. 132 — Mortgage debt payable on 

demand — Limitation begins from dato of 
execution— Rule applies even to trans- 
feree of mortgage rights 56c 

Art. 1 82— Decree passed in 1894 pro- 

viiing that plaintiff on payment of cer- 
tain sum **in any year in the month of 
Jetb” was tb recover possession of certain 
property — Money deposited in June 1915 
— Application for execution of decree 
made in dune 1916 — Decree held not 
governed by Art. 182 — Right to execute 
decree arose on payment and plaintiff 
could execute decree within three years 
of payment 224 

Art. 182— Civil P. 0. (1908). 0. 21, 

R 2 — instalment decree — Execution of — 
Payment of instalment out of Court — 
Judgment-debtor admitting payment— No 
question of certification arose — Proof of 
payment by decree-holder was not neces- 
sary 211 

Art. 182, jS 5. 6 aw/2 7 — Ss, 6 and 7 

are nob mutually exclusive — Execution of 


decree— Death of decree-holder pending 
execution— A[)plication ity son who was 
manager on his own behalf and cn behalf 
of his minor brother to be brougiit on re- 
cord as legal representatives proving in- 
fiuctuous — Application by minor brother 
made within three years of his attaining 
majority but three years after previous 
application held time-barred 209 

Art. 182 (5J— Application for time is 

step-in-aid 447 (2) 

Art. 182 (5)-Civil P. C. (1908), 

0. 21, R. 95 — Application under O 21, 
R 95, is step-in-aid of execution within 
Limitation Act (1908), Art. 182 (5) 390 

Mahomedan Law 

Dower — Sunnis — No agreement that 

dower should bo prompt — Only reason- 
able portion of dower is deemed to be 
“prompt” 2S0a 

Dower — Use of words wajibuldain” 

and “wajibulada” in absence of word 
“muajjal” — Whole dower is not to be 
regarded as prompt 2S06 

Dower — Widow in lawful posses- 
sion of husband’s estate can retain posses- 
sion against h^irs till her claim for dower 
is satisfied — She is however liable to ac- 
count for profits — She cannot setup right 
cf possession against creditors — Claim for 
dower debt ranks equally with claims of 
other creditors of husband l28a 

^ Dower — Widow in possession of 

estate in lieu of unsatisfied dower debt 
cannot alienate it 128c 

Gift — Donee making addition — Right 

to revoke is barred 3206 

Gift — Marzulmaut — Person suffer- 
ing from consumption making gift at time 
when there was rapid increase in disease 
and deceased was in apprehension of death 
— Rulo of marzulmaut held to apply to 
transaction 14Sa- 

Gift —Marzulmaut — Doctrine of, is 

founded on Koran, which ordains that 
the heirs must inherit— It does not apply 
to sale 1486 

Gift— Marzulmaut — Wakfis valid to 

extent of one-third of estate 148c 

Gift — Marzulmaut — Gift in favour 

of heir is altogether void l48i 

Guardianship — De facto — Mother 

de facto guardian of minor sons cannot 
give valid discharge for payment ma'lo to 
minors— She does not come within Limi- 
tation Act (l90S). S. 7 297o 

— ^Marriage— Witnesses need not be of 
particular type — Witnesses must be prq- 
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Mahomedan Law 

sent — Marrifige wibhoufe witnesses is 
merely irregular 206 

'^larriage — Husband falsely charging 

wife with adultery — Wife is entitled to 
sue for dissolution 182a 

Marriage — Doctrine of loan is still 

operative 1826 

Marriage— Dancing girl having il. 

legitimate connexion with her employee 
setting up valid marriage — Marriage can- 
not be inferred from mere circumstantial 
evidence or evidence of long continued 
exclusive cohabitation 112 (2) 

Pre-emi)tion— Pre-emptor can delay 

making second demand to eual)le him to 
make it in ju'esence of vendee ^jOO (2)/< 

rre cmptioir-fiaw applies to zamin- 

(lari property 309 (2)6 

Pre-emption “Custom prevailing in 

village— Siiiiuitaneous riglU under Malio- 
me.lan law cannot possibly exist— Pre- 
emption, right of 255 (2)a 

Pre-emption — Tyaw applies to zamin- 

dari property 2';5 (2)6 

Succession — Possession of brother 

amounts to ])OSsessio?i of sisters also un- 
less brotlior repudiates claim of sisters — 
Cosharor, Adverse possession 202 

Wakf — Muttawali — Power — Mutta- 

Nvali appointing another without autho- 
rity remains responsible and enn sue to 
restrain his noinince 335u 

Wabf — Construction of — Ollice of 

muttawali Ik'M to descend from genera- 
tion to generation 162 

Wakf —Validity — Will creating valid 

wakf is nut bad for vagueness because all 
sorts of powers of management are given 

ma 

\\’<ikf — ^lanagement — Will creating 

trust directing descendant to i»o moujl)er 
oi‘ managing committee — ' When no such 
person available Court can appoint stran- 
gers s:j/) 

Malicious Prosecution 

Criminal P. 0. S. inv — Ac- 
tion for dainnges for malicious prosecu- 
tion 1)03 in respect of pia^'ceedings unler 
S. 107 aKS 

Minor 

Contract — Contract Act (l-S72), S. iV) 
— Coiitiact by minor —Mortgage — Frau- 
dulent rejireoGntation. absence of —Minor 
is not liable to repay monev l>orrowed 

I53n 

Mortgage 

Irale by mortgagee of his rights — 

Consideration, part of, unpaid — ^[atation 


still in veudor’s name — Decree by Reve- 
nue Court for profits in vendor’s favour 
— Suit by mortgagor for declaring decree 
unlawful is not maintainable 449 

Two mortgagees, each having half- 

share in two mortgages — One taking usu- 
fructuary mortgage of whole property 
and giving discharge for both mortgages 
— Discharge operates only in respect of 
share of usufructuary mortgagee 275a 
Mortgaged property leased to mort- 
gagor — Mortgagee obtaining decree for 
rent — Sale of mortgaged property in exe- 
cution of decree on mortgage — Purchaser 
hold entitled only to right and interests 
of mortgagor — Mortgagee held not estop- 
ped from onforcing his right — Evidence 
Act (1872), S. 115 231 

Decree— Mortgage merging in decree 

— Effect of, stated (FB) 105a 

Priority — Prior mortgagee ob- 
taining decree on mortgage and sub- 
se<iuently taking fresh mortgage — Part 
consideration decretal amounts — fie can- 
not claim priority over intermediate 
mortgagees — Transfer of Property Act, 

Ss. 75 and lOl (FB) 1056 

Person paying off prior encumbrance 

without deod of transfer has no higher 
position than prior encumbrancer 

(FB) 105c 

Decree — Decree extinguishes 

mortgage security as well as mortgagor's 
right to rc loern — Mortgagee's rmn^dy is 
under decree (FB) lOod 

Mortgagor and Mortgagee 

Purchase of portion of equity of re- 
demption —Decree on foot of prior mort- 
gage paid off by purchaser — Decree on 
foot of suhsetiuenb mortgage made abso- 
lute — Order making decree on fust mort- 
gage absolute in favour of purchaser i? 
illegal that decree having been discharged 

293 

Northern India Canals and Drainage Act (8 
of 1873) 

.S'. 70-Penal Code (1860), S. -ISO- 

Accused interfering with l)ank'^ of canal 
■—No pi’oof by evidence of rcsi)eclaldo 
persons that act caused or must have heeti 
known likely to cause diminution of 
supply of water — Accused is not guilty 
under S. 130 but under Northern India 
GaiiaU and Drainage Act (I'^TS), S. 70 

ISi 

N. W. P. Rent Act (12 of 18S1) 

N. 9 — Will contravening prohibition 

against transfer of right of occupancy — 
Tonus are void 2'^6 
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Penal Code (45 of 1860) 

Ss, 59 and 395— Offenco punishable 

with transportation for life or inaprison- 
menfc for ten years — If transportaticn 
ordered not for life period should not 
exceed ten years 327a 

S. 75— Previous conviction in Native 

State is outside S. 76 63{l) 

Ss. 117 a7id 149 — Cumulative sen- 
tences under S. 147, and some other sec- 
tion applicable by aid of provisions of 
S. 149, are not proper 3796 

S. 153 — Mahomedan killing cow — 

No evidence of malice or wantonness — 
Conviction is bad 307(l) 

S. 182 — Criminal P. C. (1898), 

S. 195 (l) (a)— Sanction to prosecute can 
only be given by public servant con- 
cerned or by some public servant to 
whom he is subordinate 17o(l) 

Ss, 182 ani 2ll~Fal3e information 

to police followed by complaint to 
Magistrate — Police officer is competent to 
prefer complaint under S. 182 159c 

S. 193— Person placing signature on 

written report without knowing its con- 
tents — Act does not amount to offence 
under S. 193 316 

S. 193 — Perjury — Administration of 

oath should be proved lG7a 

Ss. 209 aiid 2lO~For Ss. 209 and 

210 question whether Court had juris- 
diction or not is immaterial 323 

S. 211 — Criminal P. C. (1898), 

Ss. 195 and 476 — Sanction should not be 
granted for private spite — In such case 
Court should proceed under S. 466 73 

S. 228 — Absence of intention to iu- 

ault Court — Scuffle by accused in Court 
verandah does not constitute offence 
under S. 228 330 

— S. 296 — Mere spreading of false ru- 
mour does not amount to causing dis- 
turbance" 188 (2) 

Ss 299, 304a7id326 — Incised wound 

resulting in death — Injury not inflicted 
with such intention or knowledge as to 
bring case within definition of culpable 
homicide — Accused held guilty under 

S 326 1S5 (2) 

Ss. 300, 302 and 304 — Two accused 

under grudge causing death by brutal as- 
sault on defenceless man are guilty of 
murder 445 

Ss. 300 and 302 — Accused must 

show applicability of exceptions under 
S. 300 — Skull fractured by lathi — Act is 
murder unless excepted under any of the 
exceptions 389 
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Penal Code 

Ss, 304-i4, 325 149— Accused at- 
tacking complainant witli lathis Little 
girl, passing by receiving blows and 
dying— Held accused should be convicted 
under S. 325, read with S. 119 and not 
under S. 304-A 379a 

55.309.312 and 511— Woman at- 
tempting to commit suicide in advanced 
state of pregnancy — Child born dead 
Offence of attempting to commit suicide 
committed and not of voluntarily caus- 
ing miscarriage 376 (2) 

5s. 525, 149 and 304-4— Accused at 

tacking complainant with labhis— Little 
girl, passing by receiving blows and 
dying— Held accused should be convicted 
under S. 325, read with S. 149 and nob 
under S. 304-A 379u- 

5s. 326, 299 ^7^/304— Incised wound 

resulting in death — Injury nob inflicted 
with such intention or knowledge as to 
bring case within definition of cul])able 
homicide — Accusad held guilty under 
S. 326 185 (2) 

5. 332 — Criminal P. C. (Ib9b), S. 103 

— Respectable person of locality must be 
called to witness search — Omission would 
justify opposition to search — No offence 
under Penal Code. S. 332, would be com- 
mitted 41a 

— S'. 332— Illegal search may be oi;- 
posed bub Police Officer cannot bo com- 
pelled to do illegal act 416 

5, 353 — Criminal P. C. (189S), 

Ss. 94 and 165 — Search of house of per- 
son suspected of theft — Assault on i'olico 
Officer conducting search is offence witli- 
in Penal Code (1860), S. 353 207 

5. 361 and Expl. 1— Person in tem- 
porary charge cannot prevail against 
lawful guardian 'Si)a. 

S'. 361 — Nearest male member is nob 

necessarily entitled to custody of minor 
girl under Hindu law 366 

Ss. 3(>3 and 368 — Criminal P. C. 

(1893), S. 188— Person accused of com- 
mitting offence of kidnapping in Native 
State arreste^l in British fcerritor\ — Bri- 
tish Courts have no jurisdiction wj'b.out 
certificate 370 

5. 379“ Removal by tenants of trees 

f vllen in storm — Customary right alleged 
— Copy of wajibularz filed but ni l nob 
support tenants — Conviction under 

S. 379 v,fa3 justified 90 (2) 

5. 403 — Criminal mi-^a})[)ropriation 

— Constable appropriating strayel sheep 
is guilty under S. 403 302 (l) 
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Penal Code 

Ss. 406 and 420 — Proof of deception 

is necessary — Person without deception, 
obtaining property for one purpose and 
using it for another is guilty under S. 406 

309 (1) 

S. 409— Officer in post office paying 

less than due on cash certificate and ap- 
propriating the balance to himself com- 
mits breach of trust 95 

Ss. 415 420— Mortgagee bringing 

mortgaged land (o sale and purchasing it 
— Trees on land transferred in interim 
by mortgagor — Mortgagee knowing this, 
selling trees without disclosing circum- 
stances— Mortgagee held to be guilty 
under S. 420 217 (l) 

S. 420— Misrepresentation must he 

intentional and w ith knowledge of truth 

3735 

S. 427 — Mischief —Contractor start- 
ing building operations at owner’s in- 
structions — Negligence on part of con- 
tractor resulting in damages to neigh- 
bouring house — Owner held not crimi- 
nallv liable 385 

S. 430— Accused interfering with 

banks of canal— No proof by evidence of 
respectable persons that act caused or 
must have been known likely to cause 
diminution of supply of water— Accused 
is not guilty under S. 430 but under 
Northern India Canals and Drainage Act 
(1873), S. 70 184 

Ss. 441, 448, 454 and 509— House 

trespass by night— Evidence showing that 
man, iierfect stranger, found lurking in- 
side house of another — Prosecution can 
ask Court to infer guilty intention suffi- 
cient to l)ring bis case witliin S. 441 — 
Court while considering such allegation 
by ijrosccution should not overlook S. £09 

249u 

S. 4-l8~Sclicol started by coinpbiin- 

ant in luiilding erected by public sub- 
cription — School closed down on rival 
school boin^ started — Accused taking pos- 
session of school in absence i)f complain- 
ant— Accused held nob guilty of oll'f^nce 
under S. 44H 300 { I ) 

.S'v. 448 (Uid 451 — Offence under 

S. 451 — Oftcnce of simple house tresi.ass 
must Hist 1)0 jtioved and llien it must bo 
shown that it was commitled to couuuib 
oll'enc(; punishable with imiirisonment 

25ea 

S. 454 — fjiirking house trespass l.y 

night — Accused alleging that ho bud some 


Penal Code 

Specific innocent intention in entering" 
house— Burden is on accused to establish 
particular intent under Evidence Acfc 

(1870, S. 106 2496 

Ss. 471 and 464 — Alteration nofc 

helping but ruining case of accused 
Conviction under S. 471 held bad as 
elements of dishonesty and fraud were 
wanting 387 (2) 

Ss. 499 and 500— Criminal P. 0. 

(1898), Ss. 154 and 155— Defamation — 
Statement to police under Ss, 154 and 
155 are privileged 276a 

Ss. 499 and 500— Criminal defama- 
tion — Provisions of the Code must be 
carefully followed 276& 

Ss. 499 and 500— Difference bet- 
ween criminal liability for defamation 
under English law and Indian law in- 
dicated 276 o 

Pleadings 

Defendant setting up title by ad- 
verse possession — He cannot contend in 
appeal that license plea led by plaintiff 
was not proved nor its revocation 

403(2)a 

Police Act (5 of 1861) 

Ss. 9 and 29— Constable convicted 


loder S. 29 — Suspended during trial 
)n expiry of suspension reinstated and 
lirected to appear and give notice under 
). 9— Constable failing to comply with 
lircctioii can be convicted again under 
5. 29 as second coo\iction was not for 
ame offence 35 

^osse*8ory Title 

It is cool against world except true 


iwner — Heirs can continue in possession 

a rv 


Practice 

Pleadings-Sce PleadinOS 

■ Tiwing case till ready for judgment 

and then disposing cf it on preliminary 
point — Practice condemned 2425 

Precedent 

Division of Board of Revenue — 

Though not binding still should Le res- 
preted 427ti 

Pre-emption 

Cur.lonv--Entry in Wajibularz of 

1880 and 18S4 — First entry showing that 
cosbarers could sell subject to right of 
pre-fiiiplion — Second entry giving details 
and showing that property was first to 
be olfeied to cosbarers — Both entries 
together lieM established that cosharer 
wishing to sell must first oiler toother 
cosharers 41/ 
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Pre-emption 

Village divided into mahals — Vendor 
and vendee in different mahals -Cosharer 
of vendor is entitled to pre-empt 414 

Custom — Village coming into hands 
of single proprietor — Custom comes to 
®Bd Eegrowth has to bo established 

396 (2) 

Suit for Wajibularz giving prefer- 
ential right to cosharers — Cosharers con- 
duct amounting to refusal to purchase — 
He is not entitled to succeed 340a 

" Suit for — Price inflated for avoiding 
pre-emption and beyond market value — 
Onus is on vendee to explain reason for 
such abnormal price and show payment 
of consideration 3406 

Notice— Presumption — One brother 

selling, others must be presumed to know 
sale, in absence of quarrel — Hindu law, 
Joint family 322c 

Wajibularz — Custom of pre emption 

— Only entry in Wajibularz is not suffi- 
cient to establish custom 3l8(l) 

Custom — Limitation Act (i908), 

Art. 10— Property mortgaged by condi- 
tional sale in 1907 — Foreclosure decree 
by plaintiff in 1913 — Property trans- 
ferred to defendant in 1914 — Suit for 
pre-emption by plaintiff in 1915 on basis 
of entry in Wajibularz— If custom proved 
was wide enough to include mortgige 
suit held barred under Art. 10— If custom 
did not include mortgage no right of pre- 
emption arose 301 

Suit for — Plaintiff joining with him 

persons having different rights inter se — 
Plaintiff’s right is not lost 233 

Right of — Mahomedan Law — Pre- 
emption-Custom prevailing in village — 
Simultaneous right under Mahomedan 
law cannot possibly exist 255 (2)a 

Custom— Wajibularz recording cus- 
tom that in case of sale first offer must 
be made to nearer cosharer and then to 
other cosharers— Cosharers have prefer- 
ential rights inter se 99 

Custom — Wajibularz restricting 
right of pre-emption between cosharers — 
Custom does not apply to owners of mis. 
cellaneous plots 63(2) 

Decree — Amount of costs awarded 
can be deducted and balance of pre- 
emption money deposited 45 

Claim must be witli respect to the 

whole and not portion — To raise money 
and to prevent pre-emption, deed of gift 
of portion and mortgage of other portion 
executed in favour of same person — Both 


deeds constituting one transaction of 
mortgage — Pre-emption ought to he 
claimed with respect to whole 9(l) 

Pre*8 Acl(l of 1910) 

S. 4 — Where object to articles ap- 
pears to be to create hatred against ruling 
class application of S. 4 is justified 

(SB) 916 

5. 4 (l) — S. 4 is not ultra vires — 
Government as established by law in 
British India” explained (SB) 91a 

Principal and Agent 

— Contract Act (1872), S. 188— Agent’s 
duty — He must not place himself in 
position which would be adverse to his 
principal 4 . 4 O 0 

Provincial Insolvency Act {3 of 1907) 

Ss. 15, 16 and 43— Petitioner sus- 
pected to have committed offence under 
Act — Court should proceed under S. 43 
and not dismiss application 344 

Ss. 16(2) (a)— Property of member 

of agricultural tribe exempt from attach- 
ment and sale under S. 16, Act 2 of 1903 
does not vest in receiver 106 

Ss. 22 and 46— “Person aggrieved” 
must be personsufferinglegilgrievance— 
Administration of insolvent’s estate — 
He has no interest in property vested in 
trustee and cannot be aggrieved by sale 

284 

^ S. 22 — Trespass in proceedings in 
insolvency by Official Receiver or any- 
body on property of stranger— Stranger 
may seek redress in orlinary civ'il Court 
or apply under S. 22— Decision on ap- 
plication under S. 22 is final 274 

'' S. 22 — Attachment by receiver — 
Objection dismissed — Suit for declaration 
is barred as res julicata 229 

S. 24 — Insolvency Court has juris- 
diction to correct enors under Civil 
P. C. (5 of 1903), S. 152 264a 

S. 24 — Creditor exhausting all re- 

medies for rectifying error— Insolvency 
Court has no jurisdicM'on under S. 21 2646 

Ss. 3 L a/tf/ 32— Mortgagee of insol- 
vent’s property— Position of, stated 255(1) 

S. 34 — Receiver is not entitled to 
amount realized by decree-holder before 
adjudication— Assignee from such decree- 
holder is entitled to prove hii balance of 
decree debts accounting for sums realized 
after such order 68 

^ Ss. 36 and 37 — Court should guard 
interest of creditors — Receiver appointed 

having legal training— It sh-uld be left 

to him to take steps to annual transfers 

348a 
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Provincial Insolvency Act 

Ss. 36 anfJ 37T-Transfer sought to 

be annulled— Transferee should have op- 
portunity to defend 

Ss, '30 and 37— Mortgage elTected 

by insolvent within two years before ad- 
judication — Bad faith should not be 
imputed to mortgagee 3i8o 

Ss. 43, 15 and 16— Petitioner sus- 
pected to have coiunaitted offence under 
Act— Court should proceed under S. 43 
and not dismiss 

Provincial Small Cause Courts Act (9 of 
1897) 

Ss.^land 32 (2) — Small Cause 

nature suit registered as ordinary suit 
K'efore Munsif with no Small Cause 
poweis but decided by -Tudgo with those 
powers — Under S. 32 (2) latter ludge 
held itound to deal with case as regular 
suit, and appeal lay 

Art. 21— Claim for money un-.er 

award is ccgni/ablc 

Art. 31 -Suit by mortgagor after 

redemption for mesne promts and foi 
value of trees cut by mortgagee is not 
cognizable 

Public Gambling Act (3 of 1867) 

Ss. 3, 4 (Did lb— Persons gambling 

in tent— Conviction of one under S. 4, 
and other under S. 3 Convictions are 
irregular — Distribution of fine among 

witnesses and nolice oilicors is witliout 

• T • ‘ 37.1 

lurisdiclion 

Ns-. 3 iniil 4— Keefiing common gam- 

ing house — Friendly gamo during Divali 
festival — No ollence under S. 3 or 1 

345u 

Nx. 3 <ni,/ 4 Conhscation of money 

fruind on accusel is not contemplated 

72(1) 

Ns-. 4 tind S— Conviction for k'-eping 
viming house — Moiie^' seized in house 

fMo he contiscated INSfl) 

Railways Act (9 of 1890) 

N. 7,") — Sco]K> of — What must he 

juoved to nvoid liahility under S. 7-> 
stated —Meaning of S. 7o =itated oOu 

Record of Rights 

Mutation proceedin.gs — J^erson ad- 
versely atlocted cannot ijo prosumel to 

Irive consented 17f>(2)e 

Registration Act (16 of 1908) 

Nx. 17 find 4!) — lleceipt t'videncing 

redenijitioii mU'.t he registered (mregis- 
teicd receipt of ledonaption coupled with 
fact that mortgagor was pul. in possession 
can load to conclusion that niortgago is 
redoeineii 

N. 2S— Mortgage dee 1 —Property nut 
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Registration Act , , i • j 1 

belonging to mortgagor included ^ in cleea 
—Registration in district in which such 
property is situate is not invalid in ab- 
sence of collusion . 

S. 28 — Property not belonging to 

executant included to give jurisdiction to 
Registrar— Registration is invalid 261 
Regulation (17 of 1806) 

Mortgage — Application for foreclo- 
sure — Defective service of notice * Title 
of mortgagee is not absolute Burden of 
proof of service of notice is on mortgagee 

289& 

Specific Relief Act '1 of 1877) 

S. 42 — Civil P. C. (1908), S. 47 — 

Decree or order passed while under legal 
disability of unsoundness of mind — Suit 
to set aside is maintainable 4096 

N. 42— Alienation by transferee from 

female with limited estate or by person 
holding under her — Suit by reversioner 
under S. 42 is competent Hindu law, 
reversioner 

N. 42— Hindu law — Reversioner— 

Nearest reversioner’s right to property of 
last male owner — Scope of right ex- 

plaine<l . . 

N. 42 — Granting of relief is discre- 
tionary — High Court will not interfere 
CiviliNG. (1908), S. 115 176(2)c 

S 42, Proi'/50 — Civil P. C. (1903), 

S. 54 and 0. 20, R. 18 {l)-Joint family 

property consisting of land assessed to 
revenue — Suit for jiarlition is goveined 
by S. 54 and 0. 20,_R._18 (l) - Suit for 
declaration of plaintitf s share in such 
property without asking for partition is 
not barred liy Specihe Relief Act (1877), 
S. 42, Proviso 

Stamp Act (2 of 1899) 

N. 12 — Cancellation of stamp de- 
pends on facts of each case Cancella- 
tion eiVocted by writing across illustrated 

1906 

N. G2 -Conviction under S. 62 with- 
out proof of dishonest intention is not 

tenable 

Ari.s. 1 and 5 — Acknowledgment 

Memorandum of rate of interest paNable 
in future inserted over signalura of deb- 
tor fur pui'i'oso of being used as evidence 

of a'^voemenl of interest falls undei Art. 5 

196(1. 

Arts. 5 1 — Acknowledgment 

Memoranduiii of rate of interest payable 
in future inserted over signature of deb- 
tor for purpose of being used as evidence 

of a‘’ro0m0iit of interest falls under Ait. 5 
" 196a 
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Tort 

Defamation — Falsa imputation of 
improper conduct creates liability— For 


plea of privilege defendant must prove 
that information was reliable and that 
he honestly believed it to be true 142 

Malicious attachment — Creditor is 
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Transfer of Property Act 

amounts He cannot claim priority over 
intermediate mortgagees (FB) 105b 
S, 76 (c)— Mortgagee entitled to de- 


liable for damage by climatic conditions 
also ' 70 

Transfer of Property Act (4 of 1882) 

S. 6 — s. 6 merely enumerates cer- 


tain rights which cannot be transferred 
and does not impose statutory prohibi- 
tion ma 

S. 6 Arrangement or contract sup- 


ported by good consideration and other- 
wise binding in equity is binding al- 
though result is to put one party in same 
position as if he had taken transfer from 
person entitled to inheritance 3716 

S. 10 — S. 10 does not apply to 


transfer of ownership by father of share 
in partition reserving life interest— Only 
iife^ interest can be attached in decree 
against father 30 

^ S, 40— Purchase with knowledge of 


restrictive covenant binding on vendor 
Purchaser is liable for act done in breach 
of such restriction 235 

Ss, 58 a7id 60 Document to redeem 
mortgage— No form ia prescribed 94a 

S. 59 Presence of attesting wit- 
nesses at execution is sufficient 24a 

S. 60 — Mortgage split up by mort 


gagee buying portion~Heira are entitled 
to redeem their share 402 

— ^ S. 60— Integrity of mortgage broken 
with consent of mortgagee — Mortgagor 
can redeem portion of mortgage 216 

S. 60 — Mere admission that mort- 


■gagee has become owner doss not extin- 
guish mortgage 126a 

S. 60— Act of parties referred to in 
S, 60 as extinguishing mortgage must be 
independent of mortgage transaction 1266 
Ss. 66 and 6S— Mortgagee in posses- 
sion discovering defect in title of mort- 
gagor with respect to portion of mort- 
gaged property— His duty is to demand 
fresh security and not to take secret 
mortgages from persons supposed to be 
owners 202 

S. 67— Severance of interest— S. 67 
does not apply 2756 

Ss. 75 and 101 — Mortgage— Priority 


Prior mortgagee obtaining decree on 
mortgage and subsequently taking fresh 
mortgage— Part consideration decretal 


duct amount of enhanced revenue from 
malikana payable by mortgagee — En- 
hanced revenue exceeding amount of 
malikana— Excess of enhancement over 
malikana held could not be added to 
principal inasmuch as enhanced revenue 
implied enhanced rent which the mort- 
gagee would appropriate to himself 74 
S, 92 Subiogation — Money borrow- 
ed used in paying off previous charge — 
Eight to subrogation depends on agree- 
ment 133 

U. P. Honorary Munsif’s Act (2 of 1896) 

S. 8— Cases transferred from Court 


of Small Causes to Bench of Honorar\ 
Miinsifs ceases to retain character of 
Small Cause Court suit— Civil P. C. 
(1908), S. 24 (4) 222 (ij 

U. P. Land Revenue Act (3 of 1901) 

S. 74— Proprietor excluded from 


settlement Settlement with now pro- 
prietor subject to malik.ana to be paid to 
excluded proprietor — New proprietor 
having acepted settlement on understand, 
ing that they are liable to pay malikana 
cannot plead that he is not liable to ]Kry 

. , , , 331 ( 2)6 

Ss. Ill (l) (^) and 233-7C — Suif: re- 


quired to be tiled by order under S. Ill 
not filed within time, but within exten- 
ded time Original order not being com- 
plied with civil Court’s jurisdiction held 
barred qq 

S. 233-A’ Fraud committed by one 


party during partition proceedings in 
Revenue Court— Suit lies in civil Court- 
Jurisdiction 272 

'Ss. 233-ff Manager of joint Hindu 


family by fraud on minor’s members ob- 
taining favourable rartition--Suit l)y 
minors in civil Court for declaration that 
properties are joint is not barred 170 

U. P. Municipalities Act (2 of 1916) 

^ Ss. 19 to 26 One election petition 
against one or more is competent ;j()7 
Ss. 29b !(/), 318 and 321 — fiicense 


properly applied for Board cannot re- 
fuse license arbitrarily 155a 

Ss. 298 ((;), 318 and 321— Jurisdic- 


tion of civil Courts is limited by Ss. 318 
and 821— Person aggrieved by hye law 
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1918 

A 

49 
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13 
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tt 
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1918 
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40 
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MeaBS, 0. J. 'AND Banerji, T. 
Bhagioan Baksh Singh — Defendant — 
Appellant. 

V. 

Damodarji Joshi and oi/iers— Plaintiffs 
— Respondents. 

First Appeal No. 320 of 1917, Decided 
on 20th December 1919, from decree of 
Sub-Judge, Benares. 

(a) Accounts — Settled — Substantial error 
or fraud but not fiduciary relationship is 
ground to reopen — What does not amount 
to undue influence stated— When entries of 
compound interest are not objected to agree* 
ment to pay it may be inferred — Interest. 

. Settled accounts between two parties may be 
reopened on the ground of substantial error or 
fraud; the existence of a fiduciary relation bet- 
ween the parties is not necessary. [P 2 C 2] 
It is open to a creditor to ask his debtor to 
■execute documents in a particular form, and the 
fact that a creditor writes to his debtor’s ser- 
vant to obtain his master’s signature to that form 
does not raise the inference that undue influence 
was to be used. [P 4 C 1] 

Where accounts contain clear and specific 
'entries of compound interest, and they are 
accepted by the debtor without any objection on 
his part, it is a reasonable inference that he has 
agreed to pay compound interest. [P 4 C 2] 
(b) Civil P. C. (1908), S. 34 — Interest to be 
awarded after suit— When amount charged 
and claimed exceeds one-third of principal, 
interest after suit may be refused. 

The award of interest after institution of a suit 
is within the discretion of the Court, and where 
throughout the whole period of the dealings 
■between the parties, compound interest has been 
charged and the total amount of such interest ex- 
ceeds one-third of the amount of the claim, a 
Court would be justified in refusing future in- 
terest. [P 5 C 2] 

Motilal Nehru, T. B. Sapru and Ja- 
wahir Lai Nehru — for Appellant. 

B. E, O'Qonor — for Respondents. 
Judgment. This appeal arises out of 
a suit for recovery of Rs. 3,50,000, prin- 
cipal, and Rs. 58,746-1-6, interest; in all, 
1919 A/1 & 2 


Rs. 4,08,746 on the basis of a promissory 
note executed by the appellant on 9th 
November 1910. 

The plaintiffs are a firm of jewellers 
and money-lenders of Benares, who carry 
on considerable business. The defendant- 
appellant is the Raja of Amethi and a 
talukdar of Oudh. In 1904, a suit was 
pending against him in regard to his 
estate and for the expenses of that suit 
he was in need of money. He was ap- 
proached by the plaintiff’s firm and deal- 
ings began with him. Large sums of 
money were advanced to him from time 
to time and he'also purchased jewelry of 
considerable value from the plaintiffs. It 
is alleged, and not denied, that he re- 
ceived from the plaintiffs nearly three 
lacs of rupees in cash, and it is stated that 
jewelry of the value of nearly Rs. 90,000 
was supplied to him. Accounts were sub- 
mitted to him from time to time and he 
signed tliem and, on two previous occa- 
sions, executed promissory notes for the 
amounts shown by the account to be due. 
The final promissory note is that of 9th 
November 1910, for the principal sura of 
Rs. 3,50,000. *The rate of interest men- 
tioned in the note is S anna^ ;ier cent per 
mensem, that is, 6 per cent per annum, 
simple interest. The plaintiffs however 
state that the rate orally agreed upon 
was compound interest at the same rate 
with monthly rests, and interest has i^een 
claimed at that rate. Credit has, of 
course, been given for payments made by 
the defendant. 

The defendant-appellant, whilst ad- 
mitting execution of the promissory note, 
asserted that plaintiff 1, Damodai jl -Joshi, 
had ingratiated himself into the favour of 
the defendant and acquired great influence 
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over him; that in collusion \vith the 
defendant’s servants he fraudulently 
caused the defendant to sign accounts and 
execute promissory notes: that it was 
understood between th3 parties that ac- 
counts would he explained and adjusted 
■when final payment would he made; that 
this had not been done, and that the full 
amount of the last promissory note was 
not due to the plaintiffs. He urged that 
the accounts should be reopened and 
fresh accounts taken of the dealings bet- 
■^■een the ]'»artios. He objected to the 
charging of compound interest, to the 
claiming of interest on the price of the 
jewelry sold to him, to the price of the 
jewelry and, in particular, to that of a 
blue diamond, and in substance he con- 
tended, that he had been overcharged to 
the extent of about Rs. 50,000. 

The Court below has decreed the claim 
in part. The learned Subordinate Judge 
refused to reopen the accounts on the 
ground that a settled account could only 
be reopened where a fiduciary relation 
existed between the parties, and no such 
relation existed in the present case. As 
to the blue diamond, he held that plain- 
tiff 1 was tiic agent of the defendant for 
the purchase of it and that he could only 
charge the price actually paid for it to 
the seller. The learned Judge therefore 
disallowed Rs. 10,100 the amount of dif- 
ference between the price charged and 
tlie amount paid. As to other articles of 
jewelvv. he held that it had not been 
estabi.-'iiuJ that any excessive charge was 
made. He further held that the plaintiffs 
had wrongfully detained certain bars of 
gold which they had taken from the de- 
fendant and pawned witli the Allahabad 
P>ank, and the defendant was entitled to 
interest on tlie value of tlie gold bars. 
He accordingly deducted from the claim 
the amount of such interest. He also was 
of opinion tliat the plaintiffs were entitled 
to ol)tain sin;ii)le interest on the amount 
of the promissory note for Rs 3 50,000 
and not comi)Ound interest as claimed; and 
he did not allow further interest for the 
j)oriod subseciiient to the institution of 
the suit. The total amount for which a 
decree was jiassed was Rs. 3.51.255-9-3. 
The defondaet has preferred this appeal 
and the idalnliffs havo filed cross-ohjec- 
tions in regard to the order of the Court 
below as to the g(dd bars and tiio interest 
for the pei iol of the I'Cndericy of th.e suit 
and future iiitcrest. 


It is contended on behalf of the appel- 
lant that it has been proved that he provi- 
sionally signed the promissory note on 
the understanding that full and true ac- 
counts would he rendered at the time of 
the final closing of the account, and it was 
strenuously urged that in any case the- 
appellant was entitled to have the ac- 
counts reopened. 

The vie\v of the learned Subordinate 
Judge that settled accounts can he re-j 
opened only where a fiduciary relation 
exists is, in our opinion, incorrect. 
Settled accounts may be reopened on thsi 
ground of substantial error or fraud. This; 
was held in W illiamson v. Barbour (l),j 
u lieie the law on the subject was thus' 
laid down, by Jessell, M. R,: 

“If tlicy {tbe errors) are sufficient in number 
and importance, whether they are errors caused 
by mistake, or errors caused by fraud, the Court 
has a right to open the accounts . . . Bub . . . 
when the account is between persons in a 
fiduciary relatiou and the person who occupies 
the position of accounting party, that is, the 
trustee or agent, is the defendant, it is easier to- 
open the account than it is in cases where persons 
do not occupy that position, that is to say, that 
a loss amount of error will justify the Court in 
oi^ening the account.” 

Plis fjordship added that “every ease 
must depend on its own circumstances,” 
The same view was held by the Privy 
Council in McKellar v. Wallace (2). In- 
the present case it is clear that there- 
was no fiduciary relation and it has 
not been established that fraud vras 
jierpetrated. We have therefore to con- 
sider whetlier 

“the accounts have boon shown to be erroneous 
to a considerable cxti-nt both in amount and the 
number of items.” 

As we have already said, it is admitted 
that lai'ge sums of the money were ad- 
vanced to tlio ’appellant in cash. It is 
further admitted by the appellant that he 
icceived twelve articles of jewelry from 
the plaintiff which are still in his posses- 
sion and have been used by him or by 
ineinhers of liis family. As regards these 
articles, exception has been taken chiefly 
in regard to the blue diamond. In respect 
of the other articles it was stated general- 
ly that tlio price liad been overcharged. 
An attempt made to support this 
allegation by the evidence of a jeweller 
hut this ovidenco is far from satis- 
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factory. As we shall point out here- 
after, the accounts submitted to the ap- 
pellant from time to time as to the de- 
tailed value of these articles which were 
accepted without demur and as to which 
at no time during the whole course of the 
dealings between the parties was any ob- 
jection raised. As for the blue diamond 
the Court below has reduced the price 
charged for it by Rs, 10,100. The ground 
on which it has done so, namely, that the 
plaintiffs were the agents of the defendant 
in the matter of the purchase of the blue 
diamond does not commend itself to us. 
The fact however remains that the ac- 
count has been reopened as to the price 
of the blue diamond and the plaintiffs 
have submitted to the order of the Court 
below in the matter and have taken no 
exception to it. It is not therefore neces- 
sary for us to enter further into the ques- 
tion of the price of the blue diamond. As 
to the other jewels there is no satisfactory 
reason for reopening the account. 

The remainder of the account between 
the parties consists of: (l) moneys paid in 
cash to or on account of the.appellant; (2) 
sums expended by the plaintiff in connexion 
with a garden house of the appellant in 
Benares, and (3) interest on the moneys 
advanced as well as on the price of 
jewelry which remained unpaid. As we 
have mentioned above there is no dispute 
in regard to the first item. It has not 
been denied that all the sums entered in 
the accounts were paid either to the ap- 
pellant in cash or to his'cerditors such as 
the Benares Bank, The correctness of 
items of the second description has not 
been challenged, and the items have also 
been proved. The total of these items is 
morevover comparatively small. It is 
the item of interest which is said to have 
been erroneously charged in the accounts 
and it is this item to which almost the 
whole of the argument addressed to us on 
behalf of the appellant was directed. 

The plaintiffs have in their accounts 
charged compound interest with three- 
monthly rests. The defendant-appellant, 
denies that he ever agreed to pay com-' 
pound interest and it is the charging of 
compound interest to which he objects 
and which is alleged to be a serious error 
in the accounts. There is no direct evi- 
denoe save the statement of plaintiff 1, 
Damodarji, that an agreement was enter- 
ed into for the payment of compound in- 
terest. The statement of Damodarji on 


that ever since the commencement of deal- 
ings between the parties on 20th Novem- 
ber 1904, compound interest has been 
charged in the accounts. These accounts 
are printed on p. 82 and subsequent page 
of the respondent’s book. It appears 
that since that date accounts were made 
out and submitted to the defendant. In 
the years 1904 and 1905 promissory notes 
appear to have been taken from the de- 
fendant on each occasion^ when money 
was borrowed by him in cash from the 
plaintiffs, but when the dealings were 
extended and mutual confidence was estab- 
lished the practice of taking promissory 
notes seems to have been discontinued. 
We find that in 1907, when partition took 
place between the several members of the 
plaintiff’s firm an account was prepared of 
the amount due to the firm by the de- 
fendant. This account which is printed 
on p. 82 of the respondent’s book, showed 
a balance of Es. 1.14,672-7-9 as due by 
the defendant and was signed by him. 
Chhunu Lai who made the partition ad- 
ded further interest and declared the total 
sum due up to 31st August 1907, and al- 
lotted it to the share of the plain- 
tiffs. 

Not only was the account signed in re- 
cognition of its being correct, but on 24th 
November 1907 a promissory note was 
executed by the defendant for the total 
amount due up to the aforesaid date, 
including compound interest. In this 
promissory note reference was made 
to the accounts of the plaintiffs. In ac- 
counts for subsequent years compound 
interest was charged every quarter till on 
25th October 1908, a balance was struck 
and signed by the defendant admitting 
Es. 2,02,884-1-2 to be duo; for this 
amount he executed a promissory note on 
19th May 1909. After this date also 
dealings continued between the parties 
and on 9th November 1910, the promi- 
sory note for Rs. 3,50,000, which is the 
foundation for the suit, was executed. It 
recites that the account of the note was 
admitted to be due. In the accounts for 
the whole of this period compound inter, 
est was charged and there was no con. 
cealment or misrepresentation of anv sort. 
The defendant asserts that the accounts 
were never explained to him and that he 
signed such papers and documents as he 
was asked to sign. It is said on his be- 
half that he was entirely under the in. 
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fluence of his servants, Muhammad Amin 
and Eagho Ram, that these men were 
bribed by the plaintiffs and that they ob- 
tained the defendant’s signatures on 
accounts and other papers. The evidence 
on the record does not satisfy us that 
these men had such influence over the 
defendant that they could induce him 
blindly to sign accounts admitting liabi- 
lity for large sums of money and execute 
promissory notes for these sums. The 
defendant is the owner of a large estate 
and is apparently a man of affairs. He 
had managers, some of whom were Euro- 
peans, to look after his estate and his 
pecuniary dealings. It is not therefore 
likely that he did not satisfy himself as 
to the general correctness of the accounts. 
As we have said above, compound inter- 
est was charged every quarter and nothing 
was concealed. Many of the amounts paid 
by the defendant were credited towards 
interest. 

We do not think it probable that all 
these entries escaped the attention of 
the defendant or that they were with- 
held from him or that he was deceived 
in any way as regards those entries. It 
has not been proved to our satisfaction 
that Muhammad Amin and Ragho Ram 
were bribed. The only evidence to which 
our attention has been called consists of 
letters from which it appears that on one 
occasion a small sum of money was paid 
to Muhammad Amin and Damodarji offered 
to pay the expenses of his medical treat- 
ment when he was ill. This evidence is 
hardly sufficient to prove bribery. An- 
other circumstance referred to on behalf 
o£ the appellant is that the plaintiff Da- 
modarji wrote a letter to Ragho Ram in 
which he told him that the accounts 
should he signed and a promissory note 
drawn up in a pavlicular huir. It is not 
unusual for a croditor lo ask his dei)tor to 
execute document in a particular form 
but his writing to the debtor's servants 
to ask his master to sign in that form 
does not raise the inference that undue 
influence was to be used. Muhammad 
Amin and Ragho Ram have not been exam- 
ined as witnesses, although they appear 
to have inafle over to their master some 
of the letters written to them by Damo- 
darji, plaintiff, and they have nob ven- 
turedi to depose before the Court that 
tliey tiever explainel accounts to their 
master and that he did not understand 
the accounts when he signed them and 


executed promissory notes. Dnder thesQ 
circumstances we are unable to hold that 
the appellant was ignorant of the con- 
tents of the accounts signed by him. As 
these accounts contained clear and speci- 
fic entries of compound interest and they 
were accepted by the defendant without 
any objection on his part, he acquiesced 
in the charging of compound interest and 
the inference is not unreasonable that he 
had agreed to pay compound interest. In 
coming to this conclusion we have not 
overlooked the fact that in none of the 
early promissory notes executed by the 
defendant there is any mention of com- 
pound interesc; but for the raasons stated 
above we think it is now too late for the 
defendant to repudiate the inclusion of 
compound interest in the accounts and to 
urge that the accounts are erroneous. 
The Court below was in our opinion right 
in refusing to re-open the account which 
was adjusted by the execution of the 
promissory note on which the claim is 
based. 

The contention put forward on behalf 
of the appellant that it was agreed at the 
time of the execution of the promissory 
note in suit that the accounts would be 
explained and adjusted when payment 
would be finally made is, in our judgment, 
without force and it has not been estab- 
lislied that such an agreement was entered 
into by the parties. It is true that Mr. 
McGregor, the manager of the defendant, 
wrote to the plaintiffs on 9th April 1913, 
for detailed account of their dealings 
with the Raja, hut he said that he wanted 
this because Muhammad Amin had not 
got all the papers, thereby implying that 
he had some of the jiapers. He repeated 
the request on 7th June 1913 (see R. 40 
and R. 41). On 1st July 1913 however he 

wrote to the plaintiffs as follows; 

“I have seen your lauUing accoimt wiih the 
Raja Saheb of Arncthi and fiud that since the 
pro-note tiauded to you by the Raja Saheb for 
Rs. 3,50,000 on 9th November 1910, a further 
sum of Hs. 47. 241-13-0 has accrued on interest, 
making up a total due to you cf R>. 3,97,241-13-0. 

I am arranging that, in the end of September 
1913, if your amount is not paid off in full, a 
mortgage bond will bo executed including inter- 
est up to the date of its execution.” 

This letter, which is printed on p. 42 
of the respon lont’s hook, shows not only 
that the manager had seen the plaintiff’s 
accounts, hut also that the amount of the 
promissory note in suit, together with 
suhseiiuent interest, was due and that 
arrangements would be made for its pay- 
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ment. A letter in such unequivocal 
terms is inconsistent with the theory of 
a future adjustment of accounts. 

A suggestion was finally made to the 
effect that the promissory note in ques- 
tion was not executed on the date it 
bears but on a later date. There is, in 
our judgment, no foundation for this 
suggestion. The plaintiffs had nothing to 
gain by antedating the document. 

For the above reasons, we are of opi- 
nion that the defendant’s appeal is with, 
out force and must beliismissed. 

We have now to consider the objections 
raised on behalf of the plaintiffs-respon- 
dents. 

The 6rst objection relates to some bars of 
gold which the plaintiffs admittedly took 
from the defendant and did not return 
for a long time. The plaintiffs have stated 
in the plaint that the gold was given to 
them as security for the money due to 
them and this statement has been re- 
peated by Damodarji in his deposition. 
The defendant, on the other hand, asserts 
that the bars of gold were taken from 
him by Damodarji for- the purpose of 
raising money to enable him to piu’chase 
a pearl necklace. The gold bars were ' 
handed over to Damodarji on 18th July 
1910, and it has been proved by incon- 
trovertible evidence that he palmed them 
with the Benares Branch of the Allaha- 
bad Bank three days afterwards as secu- 
rity for a loan of Rs. 2,01,000 and they 
remained in the custody of the Bank till 
13th October 1913, although the debt had 
been discharged in the previous month 
of December. The statement of Damo- 
darji that the gold had been given to him 
as security for the money due to him is 
clearly untrue. In the receipt which he 
gave for .the gold on 18th July 1910 
(p. 114-A) there is no mention of security 
at all and the letter which he wrote to 
the defendant on 19th July 1910 (p, 97-A) 
clearly negatives the allegation of secu- 
rity. In that letter he stated that the 
deposit (i. e., the gold) would be detained 
for two or three months and clearly im- 
plied that it would be given back after 
that period. In a subsequent letter, 
dated 10th December 1910, (p. 97-A), re- 
feriitig to a demand for the gold, he said 

that it was of no use to him and added; 

As it was kept with you so it is kept 
with me.” He also said that he was 
making arrangements about it. It will 
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be remembered that all this time the gold 
was pledged with the Allahabad Bank for 
the money borrowed from it by Damo- 
darji, so that Damodarji was making an 
untrue representation in this letter. The 
statement he made in his deposition as to 
the date of the return of the gold was 
also clearly untrue. We are satisfied, in 
agreement with the Court below, that 
the gold was not given to the plaintiffs 
by way of security. The defendant has 
sworn that he asked for the return of the 
gold through Muhammad Amin. This 
is corroborated by the admission of Da- 
modarji, as contained in the letter of 10th 
December 1910, to which we have re- 
ferred above. It is thus manifest that 
the gold, which was of large value, was 
wrongfully detained for upsvards of three 
years in spite of demands for its return. 
The Court below was therefore justified 
in allowing compensation to the defendant 
for the wrongful detention of his gold and 
we think that the amount of compensa- 
tion was properly and reasonably as- 
sessed. In our judgment the objection of 
the plaintiffs in regard to the gold and 
the defendant’s plea that the compensa- 
tion awarded is inadequate are both un- 
tenable. 

The next objection advanced on behalf 
of the respondents is that the Court be- 
low has improperly refused to award in- 
terest to them for the period of the pend- 
ency of the suit as also future interest. 
As we have already stated, the learned 
Subordinate Judge awarded simple inter- 
est only on the amount of the promissory 
note in suit and not compound interest as 
claimed. This he did up to the date of 
the institution of the suit. The plain- 
tiffs have taken no exception to this 
award of interest, but they urged that 
further interest for the period subsequent 
to the date of the suit ought to have been 
awarded. The reason assigned by the 
Court below for its action may De open' 
tocrifcicizm. But a Court has a discre-' 
tion to the award of interest after the in- 
stitution of a suit of this description.! 
Having regard to the fact that tlirough-! 
out the whole period of the dealing bet- 
ween the parties compound interest has 
been charged and tlie total amount ofj 
such interest exceeds a lac of rupees the! 
Court below was, in our opinion, justified, 
in declining to award further interest. 

We therefore disallow the respondents’ 
objection as to further interest. 
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W© think that, although the appeal has 
failed, the respondents should not be al- 
lowed costs of the appeal as a mark of 
our disapprobation of the conduct of the 
principal plaintiff in making numerous 
statements in this case which we cannot 
help thinking were, to say the least of 
them, untrue statements. We accord- 
ingly dismiss the appeal and overrule the 
respondent’s objections and direct the 
parties to bear their own costs in this 
Court. 

v,B./r.k. Appeal dinmissed. 

A. I. R. 1919 Allahabad 6 (1) 

Tudball and Ryves, JJ. 

Amha Prasad — Defendant — Appellant. 

V. 

M%ishtaq Husain — Plaintiff— Respon- 
dent. 

First Appeal No. 4fi of 1919, Decided 
on 27th November 1919, from order of 
Sub-Judge, Moradabad, D/ 9th December 
1919 

CivilP. C.(5 of 1908), S. 102 and O. 41, 
1^' 23 — Order of remand in small cause na- 
ture suit belo\^ Rs. 500 is not appealable. 

There is do second appeal in a suit of a small 
cause nature of value below Rs. 500. An order 
of remand tliereforo in such a suit is not open to 
appeal. [P G C 2 ] 

S. Baza Ah' — for Appellant. 

S. M. Sulaiman~^iox' Respondent. 

Judgment. — A preliminary objection 
is raised in this appeal that no second ap- 
peal lies. The facts are briefly as follows: 
The plaintiff-respondent and [lie defen- 
dant-appellant, with effect from 1st July 
1914, that is the beginning of the year 
1322 Fasli, were owners of two separate 
mahals in a village after a perfect parti- 
tion had been effected. In the year 1322 
Fasli the revenue of both these mahals fell 
into arrears. The plaintiff was forced 
to pay the revenue not only of liis own 
mahal, hut also of the defendant’s mahal 
to the extent of Rs. 127. He brought 
the present suit to recover their sum plus 
interest from the defendant in the Court 
of the Munsif. 

The Munsif dismissed the suit on the 
ground that no suit lay to recover the 
amount. Tlic plaintiff appealed. The 
lower appellate Court came to the oppo- 
site conclusion and remanded the suit for 
decision on the merits to the first Court. 
Tlie defendant has come up here on ap- 
peal fi'om this order of remand. Under 
0. 43, R. 1, Cl. (4), an order under R, 23 
0. 41, refinn-l’nq a case is ajipealable 


where an appeal would lie from the de- 
cree of the appellate Court. It is con- 
tended and with force that in the present 
suit no second appeal would have lain 
from the decision of the appellate Court 
because the suit is one of a small cause 
nature, the sum to he recovered being 
below Rs. 500. On behalf of the plaintiff 
it is urged that Art. 39 or Art, 40, Sch. 2, 
Small Cause Courts Act, would cover the 
suit. But with this we cannot possibly 
agi'ee. The plaintiff did nob pay the 
money in a representative capacity on be- 
half of the defendant, therefore Art. 39 
cannot apply. Art. 40 refers to a suit 
for profits and does not apply. Art. 41 
refers to a suit by a sharer in joint pro- 
perty, which is not the case here. It is 
clear that if any suit can lie, it does not 
fall under any of these articles and is 
really a suit of a Small Cause Court na- 
ture being for a sum below Rs. 500. 
Therefore no second appeal would have 
lain from a decree of the appellate Court 
and no a])peal therefore lies from the 
order of remand. There are decisions 
on the point in the case of Nath Pra- 
sad V. Baij Nath (l) and the case of 
Qutub Husain v. Abdul Hasan (2). The 
decision in the case of Tulsa Kuntoar v. 
Jageshar Prasad (3) contains remarks 
which apply to the facts of this case. 
We have been asked to treat this case as 
a revision, but in view of the fact that 
the money was admittedly paid and has 
not been refunded we decline to do so. 
We dismiss the appeal with costs. 

v.R./r.K. Appeal dismissed. 

(li [18811 3 All. 06. 

(21 L18S21 4 All. 134=(1881) A. W. N. 141. 

(3) [190(31 28 All. 5(33=3 A. L. J. 372=(1906) 
A. W. N. 114. 


A. I. R. 1919 Allahabad 6 (2) 

Banehji and Wall.\ch, JJ. 

Durga Prasad — Plaintiff — Apjiellant. 

v. 

Bhajan and others — Defendants — Res- 
pondents. 

Second Appeal No. 902 of 1917, Decided 
on 15th July 1919, from decision of Dist. 
Judge, Jhansi, D/- 2Gbh May 1917. 

Hindu Law — Alienation — Father — Mort- 
gage by — Purchaser of properly suing for 
redemption — Mortgagee cannot challenge 
sale on ground of absence of legal necessity. 

Jj, the father of a joint Iliudu family, mort- 
gaged the family property to -f. On death 
his .‘jou R became the head of the family and 
executed a sale deed of the mortgaged property in 
favour of P, who, by virtue of the sale, brought 
the present .suit for redemption impleading the 
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;sons o{ the mortgagee — the mortgagee having 
died— and B as defendants. The mortgagees 
contested the suit on the ground of want of legal 
necessity for the sale : 

H$ld i that the suit must succeed as it was not 
open to the mortgagees to advance as a defence 
the plea of absence of legal necessity. [P 7 C 1] 

J. M, Benerji — for Appellant. 

M, L, Agarwala — for Respondents. 

Judgment. — This appeal arises out of 
a suit for redemption of a mortgage made 
by one Baiju in favour of Jaman, the 
father of defendants 1 and 2. Baiju is 
dead. He left two sons Ram Din and 
Phunki. Phunki died leaving sons who 
together with Ram Din have been found 
to be members of a joint family. Ram 
pin is the head of that family. He exe- 
cuted a sale deed of the mortgaged pro- 
perty in favour of the plaintff, and by 
virtue of this sale deed the plaintiff has 
instituted the present suit for redemp- 
tion. The defendants are: (l) the sons of 
the mortgagee, and (2) Ram Din, the 
plaintiff's vendor. The Court of first 
|instance dismissed the suit on the ground 
fthat it had not been proved that there 
was legal necessity for the sale made by 
Ram Din. This decision has been 
aflSrmed by the lower appellate Court. 
In our opinion the Courts below have 
erred in dismissing the suit upon the 
ground mentioned above. Ram Din is 
the head of the family and apparently 
executed the sale deed in favour of the 
plaintiff in that capacity. He represents 
the joint family which has been found to 
consist of himself and his nephews. No 
question as to his authority to transfer 
the property arises in this case as between 
mortgagees and the plaintiff. That is 
a question between him and his co- 
sharers. He has executed the sale deed 
in the plaintiff’s favour and that is not 
denied. He being the head of the family 
was competent to execute the sale, hut 
whether as between hiin and his nephews 
the sale would be a valid and binding 
sale is not a question which arises in the 
present suit. The defendants mortgagees 
are not entitled to put it forward as an 
answer to the claim. In our oqinion the 
suit ought to have been tried upon the 
merits. The rulings to which the Courts 
below have referred do not seem to us to 
have any bearing on the present case. 
There is no question of nonjoinder of 
parties as Ram Din is the head of the 
joint family and represents that family 
and the members thereof. We allow 


the appeal, set aside the decrees of the 
Courts below and remand the case to the 
Court of first instance with directions to 
to re-admit the suit upon its original 
number in the register and try it on the 
merits. Costs here and hitherto will be 
costs in the cause and the costs in this 
Court will include fees on the higher 
scale. 

v.B./r.k. Appeal alloioed. 

A. 1. R. 191S Allahabad 7 

Lindsay, J. 

Bishun Padu Haidar — Defendant — 
Appellant. 

V. 

Ghandi Prasad & Co. — Plaintiffs — Res- 
pondents. 

Civil Revn. No. 37 of 1919, Decided on 
24th November 1919, against order of 
Small Cause Court Judge, Moradabad, D/- 
26th November 1918. 

Contract Act (9 of 1872), S. 7 — Though 
acceptance may not be communicated siJence 
on proposal does not necessarily mean ac- 
ceptance — Crediting money to buyer’s ac- 
count sent with offer of purchase amounts 
to acceptance. 

The acceptance of a proposal must be absolute 
and unqualified and a person making a proposal 
cannot impose on the party to whom it is addres- 
sed the obligation to refuse it under the penalty 
of imputed assent, or attach to his silence the 
legal result that he must be deemed to have ac- 
cepted it; but an acceptance may be made with- 
out express communication. [!’ 8 C 2] 

A written proposal for the purchase of goods, 
accompanied by a sum of money as the price 
thereof conveyed by a purchaser to the seller and 
received by the latter, who credits the money so 
received to his account, amounts to a definite 
acceptance of the proposal and renders the seller 
liable in an action for damages in case of his 
failure to carry out the contract. [P 8 0 2] 

U. S. Bajpai — for Appellant. 

E. E. Malvya — for Respondents. 

Judgment. — A suit was brought by 
the plaintiffs, a firm of chemists in 
Moradabad, against the defendants, also a 
firm of chemists, carrying on a business in 
Benares. The amount in dispute was 
Rs. 61-10-0 and this sum was claimed by 
the plaintiffs on account of an alleged 
breach of contract. The main detence to 
the suit was that there was no contract 
between the parties. The lower Court 
found in favour of the plaintiffs and de- 
creed the claim. There were several other 
points debated in the Court below but 
here I am concerned only with the ques- 
tion whether or not there was a binding 
contract between the parties. 
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The facts may be briefly stated as 
follows: On 7th February 1918 the 
plaintiffs wrote to the defendants inquir- 
ing the price at which they could supply 
cocaine. The defendants replied on 13th 
February 1918 informing the plaintiffs 
that the rate for cocaine was Rs. 20 per 
ounce “without engagement.” The mean- 
ing of this latter expression is that as the 
market rate of cocaine was varying from 
day to day, the defendants were unable to 
quole any definite rate for the article. 

On 14th Fel)riiary tlie plaintiffs sent to 
the flefendants a money order for Rupees 
17-8-0. On the coupon attached to the 
money order the plaintiffs wrote and 
askoil that tlm defendants should sot aside 
for them a certnin ainoimt of cocaine, the 
price of which v;as represented by Rupees 
17-8-0. It is admitted that tho price was 
calculated to the ([uotation of Rs. 20 per 
ounce which had been given l)y the de- 
fendants. It is jiroved that the money 
sent by tliis money ordei' was received by 
the defendents on I6t-h Foljruary 1918; 
an acknowledgment of the receipt reached 
the plaintiffs in duo course. It was 
state<l at the time the order was given 
that tlie plaintiffs were applying to the 
Collector of Moradahad for a permit to 
import the cocaine and the defendants 
were askelto delay the sending of the 
parcel until the i)ermit had been obtained. 

Oil 23rd February the jilaintitfs sent 
the jierniit which they obtained from the 
Collector. On 4th March 1918 the defen- 
dants intimated to the plaintiffs that 
they were unable to supplv cocaine at 
Rs. 20 per ounce. They intimated that 
the price had risen and asked the plain- 
tiff’s what they were prejiared to do. The 
plaintifl's njiparently took up the position 
that there was a contract for the supply 
of the article at Rs. 20 jier ounce and they 
wrote accordingly. Ijater on tlie defen- 
dants returned the money to tlie plain- 
tiffs, who refused to receive it; tlie result 
has been this .suit for breach of contract, 
the damages claimed being on the differ- 
ence between the alleged contract rate and 
the market price of the day. 

As I have already said, the Judge ol 
the Court ladow took tlie view that there 
was a binding cell! ract bet vs c-m the iiai'- 
ti(’s. Jio tieatcd the order of the jilain- 
tifls, whicli was sent to idie defendants 
on Mill l-'el)ruary .!9IS, as a projiosal and 
was of opinion that that juoposalhad been 
accepted by t be defendants by their con- 


duct. The learned Judge pointed out that 
the defendants had accepted the money 
and had kept silent for a considerable 
period. In his judgment therefore the 
defendants had bound themselves by their 
conduct and their refusal to deliver the- 
cocaine at the rate quoted in their first 
letter amounted to a breach of contract. 

The argument here is that there w'as 
no acceptance of the plaintiffs’ offer. It 
was said that the mere neglect of the de- 
fendants to give a speedy answer to the 
communication sent by the plaintifl's on 
14th February 1918 could not have the 
result of placing the defendants under a 
legal obligation. If there had been noth- 
ing more in the case tiian the communica- 
tion of a firo^iosal by the plaintiffs fol- 
lowed by silence on the part of the defen- 
dants, this argument would have been 
sound enough. On this point I may refer 
to a judgment of the Bombay High Court, 
Raji Mahomed Haji Jiva v. E. Spinner 
(l). At p, 524 of the report Jenkins, 
C. J., observes; 

"I take it to be clear that a person making a 
proposal cannot impose on the party to whom it 
is addressed, the obligation to refuse it under the 
penalty of imputed assent, or attach to his silence 
the legal result that he must be deemed to have 
accepted it.” 

He referred in support of this dictum 
to an English decision, Fefthouse v. Bind- 
ley (2). As is observed in the com- 
mentary to S. 7, Contract Act, edited by 

Pollock and L). F. Mulla: 

‘’Neglect to answer a business offer is certainly 
not, as a rule, prudent or laudable; still there is 
no legal duty to answer at all.” 

Tlie facts of this case however are dif-l 
ferent, for we find that not merely was 
theie a written proposal conveyed from 
the plaintiff's to the defendants, but the 
plaintiffs along with the written order 
sent a sum of money which the defen- 
dants accepted. 

Ii; these circumstances, I think, it was 
open to the Court below to find that there 
was an acceptance of tlie plaintifl's' pro- 
posal. The acceptance of a proposal must' 
ho absolute and uiKiualified, hut it is alsoj 
well established that an acceptance may 
be made witliout express communication. 
Here it seems to me tlie Judge of tlie! 
Court below could reasonably tind tliat 
the eonduut ol tlie delendants in receiving 
this sum ol money :uul ci’editing it to' 

(1) flOOOl 2‘1 Uom. 510=2 Hem. L. R. 091.” 

(2) (KS02) 0 L. (u. s.) 157 = 11 0. H. (n. s.) 
809=31 L.J. U. r. 201 = 10 W. R. 423= 
112 E. R. 10:17=132 R. R. 784. 
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their account amounted to a definite ac- 
ceptance of the plaintifi's’ proposal. For 
these reasons I am unable to hold in 
favour of the applicants that the decision 
of the Court below is not in accordance 
with law. The application fails accor- 
dingly and is dismissed with costs to the 
opposite party, including in this Court 
fees on the higher scale. 

V.B./r.k. Application dismissed. 


A. I. R. 1919 Allahabad 9 (1) 

Tudball and Rafique, JJ. 

Jwala Prasad — Defendant — Appel- 
lant. 

V. 

Mannu&nd others — Plaintiffs — Res- 
pondents. 

Second Appeal No. 1282 of 1918, De- 
cided on 20th December 1919, from 
decree of Dist. Judge, Farrukhabad, D/- 
15th August 1018. 

Pre'emption — Claim must be with respect 
to the whole and not portion — To raise money 
and to prevent pre*emption, deed of gift of 
portion and mortgage of other portion exe- 
cuted in favour of same person^Both deeds 
constituting one transaction of mortgage — 
Pre-emption ought to be claimed with respect 
to whole. 

In a suit for pre-emption the plaintiff must sue 
in respect of the whole of the property sold or 
mortgaged, and not only for a portion of it. 
When in order to raise money to redeem a 
mortgage and to prevent any question of pre- 
emption being raised, the mortgagor executed a 
deed of gift of a portion of the property and al- 
most simultaneously executed a simple mortgage 
of the remaing portion of the property in favour 
of the same person, aud it was found that the 
two documents constituted one and the same 
transaction and that that transaction was a 
simple mortgage of tlie property covered by the 
two deeds, a suit for pre-emption in respect of the 
property covered by one only of the deeds was 
held not to be maintainable, on the ground that 
the plaintiff ought to have sued in respect of both 
transactions. [P U C 2] 

Gulzari Lai — for Appellant. 

S. N. Sen — for Respondents. 

Judgment. This is a defendant’s ap- 
peal arising out of a suit for pre-emption 
or rather one might say, for pre-mort- 
gage. Curiously enough it has resulted 
in the Courts below giving a decree for 
redemption of a mortgage, though we 
fancy that this was a clerical error. The 
facts are as follows: The mortgagors 
are the owners of certain property which 
was mortgaged to the plaintiffs-pre-emp- 
tors with possession. The mortgagors 
brought a suit for redemption of the 
mortgage and obtained a decree. In 
order to raise money they went to the 
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defendant-appellant, Jwala Prasad, and 
to prevent any question of pre-emption 
being raised, they executed ostensibly a 
deed of gift in his favour for two biswas 
and a decimal share and followed this up 
with a simple mortgage of another por- 
tion of the property. The Cou^'ts below 
have found, and rightly so, that these 
two documents really constitute one and 
the same transaction and that that 
transaction was a simple mortgage of the 
property covered by the two deeds. The' 
plaintifis-pre-emptoi's however came into 
Court suing only in respect of the one 
document, the ostensible deed of gift. 
The date of this document is 12th Janu- 
ary 1917. The date of the subsequent 
mortgage is 17th April 1917. If the 
facts are as found hy the Court below, 
and we must accept that finding, then 
the plaintifis ought to have sued in res- 
pect of both transactions and to have 
claimed the right to take a pre-mortgage 
of the property in preference to the de- 
fendant-appellant. This they failed to 
do, if they sought to take a pre-mortgage 
of only a portion of the proi)erty mort- 
gaged. They were fully aware of all ttie 
facts of the case. Apparently no sejiarate 
suit has been brought in respect of the 
deed of 17th April 1917 and it now 
comes to this; that the plaintiffs have got 
a decree in respect of a part only of the 
property, whereas under the law they 
are not entitled to take a portion of the 
mortgage but must take the whole of it.! 
The point appears to have escaped the' 
attention of the Courts below but it is a 
point which is fatal to the plaintiff’s 
case. The decree for redemption passed 
by the Courts below was clearly a clerical 
error for a decree for pre-emption. The 
result is that on the above facts the 
plaintiffs suit must fail and it is there- 
fore dismissed with costs in all Courts. 
\.b./r.k. Appeal decreed, 

A. I. R. 1919 Allahabad 9 (2) 

Knox, J. 

Sahdeo — Applicant. 

V. 

Sarjoo and others — Opposite Parties. 
Criminal Revn. No. 708 of 1919, Deci- 
ded on 27tli November 1919. 

Criminal P. C. (1898), Ss. 209. 210 and 213 
Prima facie case made out — Magistrate 
must commit and not try case himself. 

Where a prima facie case is made out against au 
caused person in the Court of a Magistrate, aud 
the case is triable exclusively by a Court of Ses* 
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sicn, the ^Fagistrate ought to commit the ac* 
cused for trial by that Court, and not dispose of 
the case himself. [P 10 0 1] 

B. B. Sorahji — for Applicant. 

A. S, Osborne — for Opposite Parties. 

Judgment. — This is an application 
asking this Court to revise an order 
passed by a Magistrate of the First Class 
at Allahabad. The complaint before the 
Magistrate was a complaint of an offence 
under S. 302, 1. P. C. That of course was 
a case triable by the Court of Session only. 
The Magistrate dismissed the complaint. 
I am asked to direct a further inquiry. 
I find on turning to the judgment of Mr. 
Bisheshar Nath, Magistrate of the First 
Class, dated 14th July 1919, that he is of 
opinion that 

“there can be no doubt that the man was mur- 
dered and probably one or all of the accused are 
directly or indirectly involved in it. That an 
attempt of the deceased’s brother to fabricate 
evidence with the help of the head Muharrir has 
spoilt the whole case.” 

This was most certainly a case in which 
the learned Magistrate should never have 
passed an order of discharge. It is evi- 
dent from what he has written that there 
was a prima facie case, and that case tri- 
able by the Court of Session only. This 
Court has often pointed out to learned 
.Magistrates that they should not dispose 
of a case, triable by the Court of Session 
only, when there is a prima facie case be- 
fore them. The remarks made by the 

learne{l Magistrate are: 

“I do not feel justified in wasting the time of 
the Court of Session by sending up a case which 
was useless to stand upon.” 

Whatever they may mean I direct fur- 
ther inquiry to be made into the case, 
and when the further enquiry is com- 
plete, tlie case be committed for trial 
to the Court of Session under a charge 
declaring that the accused is charged with 
an olVence under S. 302, I. P. C. It will 
be for the Court of Session to decide the 
case. 

Let the record be returned. 

V.B.'K.K. Becord reiiinied. 

A. I. R. 1919 Allahabad 10 

Banerji and Piggott, JJ. 

Ilanitman Prasad Narain Singh — 
Auction -Purchaser —Appellant. 

V. 

Narakh Narai^i and another — Judg- 
ment-debtor and Decree, holders — Res- 


(a) Bundelkhand Alienation of Land Act 
(2 of 1903), S. 17— S. 17 does not apply to 
decree on mortgage after Act. 

Section 17 does not apply to a decree obtained 
on the strength of a mortgage made after 
commencement of that Act. [P 10 ^ "J 

(b) Provincial Insolvency Act (3 of 1907), 
Ss. 16, (2) (a) — Property of member of agri- 
cultural tribe exempt from attachment and 
Sale under S. 16, Act 2 of 1903, does not vest 
in receiver. 

Inasmuch as under 8. 16 (2) (a), Provincial 
Insolvency Act, the property of an insolvent 
which is exempt from attachment and sale 
in execution of a decree does not vest in the re- 
ceiver and as under S. 10, Bundelkhand Aliena- 
tion of Land Act the property of a member of an 
agricultural tribe cannot be sold in execution of 
a decree consequently where a member of an 
agricultural tribe becomes an inselvent, his pro- 
perty does not vest in the receiver. I'P 11 C 2] 

Jang Bahadtir Lai and Shibo, Prasad 
Sinha — for Appellant. 

Gulzari Lai and Binoy Kumar Uu- 
kerji — for Respondents. 

Judgment. — The facts which have 
given rise to this appeal are these: One 
Harakh Narain, a member of an agricul- 
tural tribe to whom the Bundelkhand 
Land Alienation Act applies, made a 
mortgage of certain property in favour of 
one Sheo Tahal on 17th February 1911. 
i. 6., after the aforesaid Act had come in- 
to operation. Sheo Tahsl obtained a 
decree for sale on the mortgage on I9th 
June 1916 and this decree was made ab- 
solute on 3rd March 1917. After the 
making of the decree Harakh Narain was 
adjudged an insolvent. The decree-holder 
put the decree into execution and applied 
for sale of the mortgaged property. 
Thereupon Harakh Narain preferred an 
objection before tlie Court on the ground 
that in view of the provisions of S. 16, 
Bundelkhand Land Alienation Act, the 
property was not liable to sale and it 
should not be brought to sale by the 
Court. This objection was overruled i)y 
tlie Court of first instance which sold tlie 
property. It was purchased by the pre- 
sent appellant- Harakh Narain appealed 
against the order of the Court of first in- 
stance, and the lower appellate Court 
held that tlie property was not liable to 
sale but directed proceedings to be taken 
under S. 17, Bundelkhand Land Aliena- 
tion Act. 

We may observe here that S, 17 of the 
Act is wholly inapplicable to the present 
case inasmuch as that section provides 


{londents. for the case of a decree passed on a iiiort- 

Execution Second Appeal No. 7 of 1919, gage made before the commencement of 
Decided on 13th November 1919. the Act. The mortgage in the present 
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case having beonmadeaftGr thecomiiionce- 
ment of the Act, S. 17 has no application 
to the decree obtained on the strength of 
Buoh a mortgage. S. 16 of the Act pro- 
vides that no land belonging to a member 
of an agricultural tribe shall be sold in 
execution of any decree or order of any 
Civil or Revenue Court made after the 
commencement of this Act. The section 
clearly prohibits the sale by any Court 
in execution of any decree or order which 
may have been made by a Civil or Re- 
venue Court after the commencement of 
the Act. The decree in the present case 
was made by a civil Court after the com- 
mencement of the Act and therefore the 
section applies to that decree and forbids 
the sale of the property of Harakh Narain 
who is a member of an agricultural tribe. 
It is contended on behalf of the appel- 
lant that as a decree had already been 
passed against Harakh Narain for sale of 
the-mortgaged property it was not com- 
petent to him to object that the property 
was not liable to sale. This contention 
has in our opinion, no force. As we have 
already pointed out the section positively 
prohibits the sale of the property of a 
member of an agricultural tribe in execu- 
^onof any decree. Therefore whether 
Harakh Narain could raise any objection 
or not the Court had no power by reason 
of the provisions of this section to sell 
property which is admittedly the pro- 
perty of a member of an agricultural 
tribe. 

It is next urged that Harakh Narain 
having been adjudged an insolvent, his 
propert^^ vested in the receiver and the 
receiver not being a member of an agricul- 
tural tribe the property in question was 
liable to sale and S, 16 did not apply. 
This contention also is in our opinion 
without force. In the first place, the 
proi^rty is to be sold as the property 
of Harakh Narain and not as the pro- 
perty of the receiver. In the next 
place this property did not vest in the 
receiver, inasmuch as S. 16, sub-S. (2). 
Cl. (a), Provincial Insolvency Act, pro- 
vides that the property which is exemp. 
ted by any enactment for the time being 
in force from liability to attachment and 
sale in execution of a decree shall not 
vest in the receiver. The property in 
this case was property which by reason 
.of S. 16, Bundelkhand Land Alienation 
Act, was not liable to sale in execution of 
a decree and therefore this property did 
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not vest in the receiver. We are therefore 
of opinion that the objection raised as 
regards the sale of the property, in the 
Court of first instance was a valid objec- 
tion and the property was not liable to 
sale in execution of the mortgagee’s 
decree. As the order for sale was an in- 
valid and illegal order the sale which has 
taken place in pursuance of that order 
must fall to the ground and must be 
deemed to be a nullity. The result is that 
this appeal fails and is dismissed with 
costs. 

v.B./r.k. Appeal dismissed. 

A. I. R. 1919 Allahabad 11 

PiGGOTT AND DaLAL, JJ. 

Mahomed Yamin — Petitioner. 

v. 

Bazia Begam — Opposite Party. 

Application* in First Appeal No. 121 of 

1919, Decided on 3rd November 1919. 

Civil P. C. (5 of 1908), O. 39. R. l~In ap- 
peal by husband, against decree for declare* 
tion that plaintiff ceased to be wife by exer* 
cise of option of puberty, husband applying 
forinjunctionto restrainher marriage pending 
appeal— Application held not maintainable. 

A MaUomedan wife obtained a declaration 
against her husband that she bad ceased to be 
his wife by the reason of the fact that she had 
exercised against him the option of puberty given 
by the Mahomedan law. The husband appealed 
from the decree, and during the pendency of the 
appeal, applied for a temporary injunction res- 
training certain relatives of his wife, who were 
parties to a cross-suit by the husband for resti- 
tution of conjugal rights which had been dis- 
missed and was also the subject of au appeal, 
from giving the w’oman away in marriage before 
the disposal of the appeals: 

Held: that the application was not maintain- 
able. [P 12 C 1] 

5. M. Sulaiman — for Petitiooer. 

S. A. Haidar — for Opposite Party, 

Judgment. — The litigation out of 
which the application before us arises re- 
lated to the position of Muhammad 
Yamin. the appellant in this Court, as 
the husban'l of Mt. Razia Begam. He 
sued for restitution of conjugal rights and 
for a declaration of his legal status as 
the woman's husband. ‘There was a cross- 
suit based upon an allegation by the 
woman that she had ceased to be the wife 
of Muhammad Yamin, if slie ever was bv 
reason of the fact that she had exercised 
against him the option of pul)erty given 
by the Mahomedan law. Appeals are 
now pending against tlie decision of the 
Court below, which was in favour of the 
lady's contention. In this application the 
prayer is that the defendai-ts be pvob.ibi- 
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ted from giving away Mt. Razia Begam 
in marriage to anyone, before the dispo- 
sal of the aforesaid appeals. As it stands 
the prayer in the application must be 
understood to refer to the defendants 
other than the lady herself, who are re- 
jlatives of hers. It is obvious that such 
'an application could not by any stretch 
of language be brought within the pur- 
view of R. 1, 0. 39, Civil P. C. It is 
not so clear that an application of this 
nature might not, under certain circum- 
stances, bo taken cognizance of by a Court 
of justice as falling under R. 2 of the 
same order. In the present case there 
was a relief by way of injunction sought 
in Muhammad Yumin's suit, that is to 
say, he asked for an injunction against 
the defendants other than Razia Begam, 
to tlie effect that they should not place 
any hindrance in the way of the lady’s 
return to his house. It is contended that 
this was a suit for restraining these de- 
fendants from committing or at any rate 
assisting in the commission of a breach 
of the contract of marriage between the 
parties, or in the alternative for restrain- 
ing them from committing an injury 
against the marital right of the petitioner. 

From this the argument is advanced 
that the present petition is merely one 
for a tem{)orary injunction to restrain 
certain defendants from committing a 
breach of contract, or injury of a like 
kind, arising out of the same contract or 
relating to the same marital rights. Under 
the circumstances of the case we think 
it would be doing some violence to the 
language of the rule to bring this applica- 
tion witiiin its scope. We note moreovei’ 
that, accoi'ding to its terms, tiio applica- 
tion se(‘ks no remedy against Mt. Razi- 
Begam hor.self. She is now, under the 
religious law governing the parties, of 
an ago to enter into a contract of mar- 
riage on hei' own account, and an injunc- 
tion directed against ihe remaining de- 
fendants would bo meaningless if it were 
nut accompanied by sonn^ injunction ad- 
dressed to tlie lady lieiself. It lias been 


suggested that we mightallow tluMipplica- 
tion to be amended; but the fact remains 
that, Iroiii tin' jM'titioiier’s [loint of view, 
and acceptliiL; tor tins purpose of argu- 
ment his contention that the lady is still 
in the e\-; of tlie law his wile, anv sucli 
injunction adilressed to the lady as the 
apjiellant now suggests would amount 
virtuallv to an injunction not to commit 


adultery. Under the circumstances of 
the case we do not think that this Court 
ought to interfere in the manner sugges- 
ted, and we dismiss the application with 
costs. 

v.b./r.k. Application dismissed. 
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Lindsay, -T. 

Mizaji Lal — Petitioner. 

' V. 

Pariah ATwar —Opposite Party. 

Civil Revn. No. 28 of 1919, Decided on 
20th November 1919, from order of Muii- 
sif, Mainpuri, D/. 18th December 1918. 

Provincial Small Causes Courts Act (9 of 
1887), Art. 24— Claim for money under 
award is cognizable. 

A suit to recover money payable under an 
award is cognizable bv a Court of Small Causes. 

[P 13 C 1]. 

Narain Prasad Asthana — for Peti- 
tioner. 

Judgment. — This is an application 
under S. 25, Provincial Small Cause 
Courts Act (9 of 1887). The question for 
decision is whether or not the suit was 
cognizable by a Court of Small Causes. 
The lower Court held that it was so cog- 
nizable. It is contended here in revision 
that the suit was not entertainable. It 
seems that an award had been made out 
of Court between the parties under which 
a certain sum of money had been declared 
payable to the plaintiff. The plaintiff 
brought this suit accordingly to recover' 
the amount so named. Mr. Narain Prasad 
has referred me to Art. 24, Sch. 2, Pro- 
vincial Small Cause Courts Act (9 of 1887)^ 
According to that article a suit to con- 
test an award is not triable by a Court of 
Small Causes. Tlie answer to this argu- 
ment is that tlie present suit was not a 
suit to contest an award. On the con- 
trary it was a suit to enforce an award by 
asking for delivery of the money which 
was payable under the award. 

The learned counsel has referred me to 
the decision in MadJio Prasad v. Lalta 
Prasad (l). Tliere the suit was of a na- 
ture similar to that of the present suit 
and the Court held that the suit was not 
cognizalile by the Court of Small Causes. 

V ' * 

It is apparent however that this decision 
was delivered wiih reference to the lan- 
guage of the Old Small Cause Courts Act 
(4 of 1SG5). A reference to S. G of this 
old Act shows that certain suits wore 
declared to be cogi/.able by Courts of 

(1) [I8yi] A. \V. N. lO'J. 
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Small Causes and consequently by impli- 
cation all other suits were excluded from 
Small Cause Court jurisdiction. It is 
clear that under the old Act the present 
suit would not have been entertainable 
in a Court of Small Causes, but the 
scheme of the Act has been altered and I 
am unable to find any provision in the 
Soh. 2, to the present Act (9 of 1887), 
which would indicate that a suit for 
money due under an award is not a suit 
which is cognizable by a Court of Small 
Causes. In my opinion it was so cogniz- 
able and I think the decision of the Judge 
of the Court below was correct, I dis- 
miss the application, I make no order 
as to costs as the proceedings have been 
ex parte. 

v.B./r.k. Application dismissed. 

A. I.R. 1919 Allahabad 13 (1) 

Tudball, J. 

I7co/— Applicant. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 711 of 1919, De- 
■eided on 5th December 1919, from order 
of Sess, Judge, Kumaun, D/- 21-10-1919. 

(a) Criminal P. C. (5 of 1898), S. 164- 
Matement by prisoner in jail implicating an- 
other if retracted is not admissible against 
other person. 

A statement made by a prisoner undergoing a 
sentence of imprisonment implicating another 
person in the commission of the offence for which 

he was convicted and subsequently retracted by 
him when produced as a witness, is not admis- 
sible in evidence against that other person. 

(b) Criminal Trial— Conviction. ^ 

A conviction based on mere suspicion is bad. 

[P 13 C 2] 

S. M. Sulaiman— (or Applicant. 

.^5^. Govt. Advocate for the Crown. 
Judgment. The applicant was con- 
victed for aiding and abetting an offence 

Under S. 355, I. P. C., and he was origi- 
nally sentenced to one year’s rigorous 
imprionment, which on appeal was re- 
duced to six months’ rigorous imprison- 

ment. One Jakka Khan laid in wait for 
Hafiz Abdul Jalil, a Municipal Commis- 
■sioner at Pilibhit, after the meeting of 
the Municipal Board at the Town Hall 
in that town. He threw a shoe into the 
carriage. He was prosecuted for an of- 
ence under S. 355 of the Code and was 
sentenced Throughout the course of 

whatsoever was 
made ofDijji Khan the present applicant 
or of his complicity in the matter. Sub- 
sequently while Jakka Khan was serving 
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his sentence, he was placed before a Ma- 
gistrate by a police officer and made a 
certain statement implicating the present 
applicant. Proceedings were therefore 
taken against the latter. Jakka Khan 
was examined as a witness and totally 
denied Bijji Khan’s implication in the 
matter. His statement as recorded by 
the Magistrate, ostensibly under S. 164, 
Criminal P. C., (which however did not 
9'pply) was taken into evidence by the 
Magistrate at the trial of Bijji Khan. It 
is not clear under what provision of the 
law this was done. No provision of the 
law has been shown to me under which it 
could possibly have been done. There 
was further evidence taken which one 
might accept that shortly before the oc- 
currence Bijji Khan was seen talking to 
Jakka Khan. There is also evidence which 
showed that after the occurrence Bijji 
Khan told the brother of Abdul Jalil 
what had happened. That is to say, he 
told him that his brother had been bea- 
ten with a shoe and had fallen to the 
ground. It is denied that there was any 
actual beating or that Abdul Jalil actual- 
ly fell on the ground. On this evidence 
Bijji Khan has been 'convicted. I notice 
on the record that there is a good deal 
recorded which was quite inadmissible in 
evidence. No particularly strong motive 
has even been suggested in the course of 
the trial for Bijji Khan to have incited 
JakkaKhanto commit the offence. There- 
fore though there may be some suspicion 
arising from the statement made by the 
applicant to the brother of Abdui Jalil 
and by the fact that shortly before the 
occurrence he was seen speaking to Jakka 
Khan, these circumstances are not in 
themselves sufficiently strong for a Court 
to liold that beyond all reasonable doubt 
Jakka Khan acted at the instigation of 
the applicant. The evidence in my oiii- 
nion, is insufficient to support the con- 
viction, I therefore allow the applica- 
tion, set aside the conviction and sentence 
and direct the applicant to he released. 
V.B./r.k. ApiAication allowed. 


A. I. R. 1919 Allahabad 13 (2) 

Full Bench 

Baner-ti, Rafique and Piggott, JJ. 

Ram Sarup — Petitioner. 

V. 

Tika Ram V akil— Opposite Party 
Civil Misc. No. 325 of 1919, Decided 
on 12th August 1919. 
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(a) Aliahabad High Court Rules, Part 2, 
R- 26 Carrying on existing family business 
is not entering into trade within R. 26, 

The carrying on of a family business by a 
vakil, which has been in existence for along time, 
does not amount to entering into any trade or 
business within the meaning of pnra/2. R. 26, 
Part 2, Allahabad High Court Rules, [P H C 1] 

(b) Allahabad High Court Rules, Part 2, 
R. 26 — Vakil entering into commercial trans- 
action must obtain High Court s permission. 

Before a vakil embarks on any commercial 
transactions he should give notice to and obtain 
the permission of the High Court. tP 14 G 2] 

Nehal Chand~{or Opposite Party. 

Judgment. This is an application by 
one Ram Sarup praying that notice be 
taken of the conduct of Babu Tib* Ram, 
a vakil of this Court, now practising at 
Agra, it being alleged that he is guilty 
of professional miscondnct The miscon- 
duct imputed to the vakil is a violation 
of R. 26, Part 2, of the High Court Rules. 
Para. 1 of that rule provides that if an 
applicant for admission as a practitioner 
holds any appointment or carries on any 
trade or other business the High Court 
may refuse to admit him, or pass such 
orders on his application as it thinks pro- 
per. That paragraph has no bearing on 
the present case, inasmuch as in the peti- 
tion before us it is not asserted that at 
the time when the vakil applied in 1B9.4 
for admission, he was carrying on any 
trade or business. It is the provision of 
para. 2 of the rule whic the vakil is 
alleged to have contravened. That para- 
graph requires that any person who, 
having been admitted as a legal practi- 
tioner shall accept any appointment or 
shall enter into any trade or other busi- 
ness, shall give notice thereof to the 
High Court. It is said that this vakil 
has since his enrolment been carrying on 
business in grain and other articles and 
has not given notice of his having entered 
into sucii l)uyiness to this Court. Tlie 
vakil has filed an explanaticm, and in this 
explanation lie states th.at there was a 
joint family business which used to he 
carried on from the time of his grand- 
father, that he and his fatlier and imcle 
wore members of the joint famih- and that 
he as a member of the joint family had an 
interest in (hat hu-dness. Tliat luisiness, 
acenrding to his allegation, has long iieen 
,clo-^d and this is not denied l)> tho ap- 
plicant. We do not think tha(. the carry- 
ing on of a. family husiness. whi<-h has 
beer, in (xistence for a long time, may 
be regarded as entering into any trade or 


business within the meaning of the rule.- 
The vakil lias admitted that from time 
to time he entered into transactions for 
the sale of grain, salt, cotton seeds, etc., 
by way of speculation, but he has not 
done so habitually. He has mentioned' 
eight instances, seven of which \vere in- 
stances of business carried on in the years 
1915, 1916 and 1917. It does not appear 
that he has habitually or systematically 
exercised the profession of a trade in 
addition to his work as a vakil. We da 
not think therefore that he can be held to 

have violated the provisions of the rule- 

to which we have referred. We think 
however that it was not proper for him 
to have entered into the alleged transac- 
tions while he was carrying on the busi- 
ness of a vakil, although those transac- 
tions were only isolated ones. We do 
not think that the fact that he helped his 
son in borrowing money for the business, 
which his son is alleged to have carried 
on, on his own account would amount to a 
violation of R. 26. Under those circum- 
stances we are of opinion that further 
action is not called for in this case. At 
the same time we think that the vakil 
should give an undertaking to the Court 
that he will not enter into any business 
or trade without giving notice to the 
Court and obtaining its permission. Such 
undertaking has been given to us by Mr. 
Nehal Chand who appears on behalf of 
the vakil and by the vakil who is himself 
present in Coutt. The Rule issued to the 
vakil is accordingly discharged. 

V.B./r.k. Buie discharged. 
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Mk.vrs. C. J. and Banerji, -J. 
Bam Narain — Appellant. 


v. 

Jlarncnn Das and another — Respon- 
dents. 


Privy Council Appeal No. 5 of 1918, 
Decided on 21st Novemhor 1919, 

(a) Civil P. C. (5 of 1908). O. 45, R. 13— 
Froceecijng under preliminary decree being: 
one in suit cannot be ordered to be stayed. 

Inasmuch as proceedings under a preliminary 
decree are not- prccccdin^s in execution of a- 

decrco, but are proceedings in the suit for a dual 

decicc, an app-licatioii to stay such proceedings- 
cannot be entertained under the provisions of 

^ tr 15 c 1] 

(b) Civil P. C. (5 of 1908), O. 45, R. 13— 

hen stay of execution should be granted 
stated. 


'Ahero an iqqell.int is pursuing liis appeal ex- 
peditiously. tlio Courts slionld be very diary of 
lenioving property from Ids possession and plac- 
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ing it in the hands of another who may ulti- 
mately be found never to have been entitled to it. 

[P 15 0 11 

K. N. Katju&ni S. Rasa Ali — for Ap- 
pellant. 

Panna Lai — for Eespondenfcs. 

Mears, C. J. — In this case the appel- 
lant is appealing to the Privy Council 
in respect of proceedings brought and 
which have up to the present resulted in 
a preliminary decree of this Court, which 
decides that the property in dispute in 
the action is joint property and is liable 
to partition. Proceedings to ascertain 
the respective shares are pending or in 
process of taking place in the Court be- 
low, and the appellant has applied to this 
Court with a view to our staying such 
proceedings. He has filed an affidavit in 
which he gives reasons which prirna facie 
are good reasons for assenting to that 
application if, in fact, we have the power 
to grant it. But our attention has been 
called to the provisions of 0. 45, E. 13, 
and to the case of Laliteswar Singh v. 
Bhabeswar Singh (l) from which it ap- 
pears clear that as the matter now stands 
we have no power to stay these proceed- 
ings, Now at one stage of the matter I 
Ithought it extremely desirable that an 
application should be made to the Court 
below so that if possible the Judge should 
make an order adjourning -the partition 
proceedings until the decision of the 
Privy Council was known. But it has 
been pointed out that the property con- 
sists of a few houses and that the move- 
able part of it is in cash and shares — 
things whose value is easily ascertainable. 
Further it has been pointed out that 
when the respondent to the appeal, the 
present holder of 'the decree, applies to 
execute the decree, it will then be open 
to the appellant to urge before the Judge 
of the lower Court reasons why execu- 
tion should be stayed. I think generally 
that it would be desirable, and I have no 
doubt that it is the practice for Judges in 
the lower Courts to be very cautious 
in these cases, and where they find an 
appellant pursuing an appeal expedi- 
tiously, to he very chary of removing pro- 
perty from the possession of one litigant 
and-placing it in the hands of another 
;who may ultimately be found by the 
|Privy Council never to have been entitled 
|to it. Therefore if an application is made 
to execut e this decree. I hope that the 

(1) U9C9] 1 1. C. 312. ' ' 
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learned Judge in the Court below will 
give due consideration to all the circum- 
stances and will do his best to prevent 
the property already in the possession of 
the appellant from passing into the hands 
of the respondent until the decision of 
the Privy Council is made known. 

Banerji, J. — I also am of opinion 
that this application cannot be enter- 
tained under the provisions of 0. 45, 
E. 13. The proceedings in the Court be- 
low are not proceedings in execution of a 
decree, but are proceedings in the suit for 
a final decree for partition. The decree 
which has already been made is a preli- 
minary decree, and this decree has to be 
made absolute before execution can be 
taken out. At present the case has not 
proceeded beyond the stage of a suit in 
which a preliminary decree has been 
passed and in which further proceedings 
are to be taken for the making of a final, 
decree Order 45, E. 13, only empowers this 
Court to direct stay of execution in cer- 
tain cases where sufficient reason is shown. 
In the present case no final decree has 
been passed and no proceedings have been 
taken for execution of a decree. There- 
fore the present application is not justi- 
fied by the provisions of the rule to which 
I have referred and it seems to me to be 
premature.^ When an application for 
execution is made after the passing of the 
final decree it will then he time for the 
present applicant to make such applica- 
tion as may be proper. In my opinion 

this application should be dismissed with 
costs. 

By the Court.— The order of the 
Court is that the application is dismissed 
with costs. 

\.B,/R.K. Application disTfiisscd. 
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Knox, J. 

Ulfat Rai — Applicant. 

V. 

Emperoi — Opposite Party. 

Criminal Eevn. No. 599 of 1919. Deci- 
ded on 20th December 1919, against order 

of Sess. Judge, Mainpuri, D/. 1-9-1919 

(a) Criminal P. C. (5 of 1898), S. 476— 
Notice to accused is not obligatory. 

^ Before making an order under S. 476, the Court 
IS not bound to issue notice to the accused. 

/. \ ^ C 21 

(b) Criminal P. C. (5 of 1898). S. 476— 

Preliminary inquiry is not obligatory. 

\yhere a Court after very careful consideration 
at the conclusion that an order under 
3. 476, is called for, and that no preliminary in* 
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quiry is necessary, the omission to make such in- 
quiry is a mere irregularity within S. 537 of the 
Code. _ [P17C1] 

.7. i¥. Banerji — for Applicant. 

Govt. Advocate -for the Crown. 

Judgment. — This is an application in 
revision. The order I am asked to revise 
is an order passed hy the Sessions Judge 
of Mainpuri, It is dated 1st Septem- 
ber 1019 and was passed in the case of 
King-Bmperor v. Bahxi Ulfat Bai. That 
order is on the record. It directs that 
Babu Ulfat Rai should he prosecuted for 
offences falling under S. 190, I. P. C., and 
under S. 193, I. P. C. It further directs 
under S. 470, Criminal P. C., that the case 
he sent down to the District Magistrate 
for trial hy himself or any First Class 
Magistrate subordinate to him. There 
has been a great deal of argument addressed 
to me but the only point that I have 
to consider is whether the action of the 
learned Sessions Judge in passing the order 
under S. 470, Criminal P. C., was con- 
trary to law. According to an affidavit 
which will be found on the record and 
which is dated 15th September 1919, 
that being the date on which the affidavit 
was affirmed before a Notary Public Babu 
Ulfat Rai was served with a notice to show 
cause on 20th August 1919 as to why 
he should not be lu'osecuted under Ss. 193 
and 190. It is asserted in the affidavit 
that Babu Ulfat Rai at once applied for 
urgent copies of the statements of witnes- 
ses recorded in his absence against him 
and of other papers. These copies were 
not su[)plied to the applicant by 1st 
September 1910, the date on which the 
order already alluded to was passed under 
S. 470, Criminal P. C. That Babu Ulfat 
Rai apiilied more than once and applied 
in vain tor adjournments to enable him bo 
put liinisolf in a ))osition to show cause. 

What then I have to detennim' is wlu'- 
ther the order passed on 1st Septem- 
ber 1910 is correct, legal, i)ropor or other- 
wise and whetlier the proceedings of the 
Court i)assing the order have been regular. 
The Court wliicli passed the order was, 
as has been already noticed, a criminal 
Court. The oMicer ])residing in that 
Court was an ofTicer of ex[)erience and 
standing. 

(1) He had jurisdiction to pass an order 
under S. 476, Criminal P. C. 

(2) If he considered it necessary he had 
to make a preliminary inquiry. 

(3) .\nd tlien to send the case for in- 


quiry or trial to the nearest Magistrate 
of the First Class, 

There is nothing in S. 476 which re- 
quires a criminal Court, before passing an 
order under S. 476, to issue notice upon 
the accused to show cause why action 
should not be taken under S. 476. So far 
then the proceedings taken hy the Ses- 
sions Court appear to have been regular 
throughout. The order passed appears 
to have been correct and legal. It only 
remains for me to decide whether the 
order considering the circumstances under 
which it was passed w'as proper. 

In connexion however with this it is 
necessary also to consider what has been 
laid down hy the law in S. 537. Criminal 
P. C. In that section it is laid down that 
no order passed hy a Court of competent 
jurisdiction shall be reversed or altered 
on revision on account of any irregularity 
in proceedings taken under S. 476, unless 
such irregularity has in fact occasioned a 
failure of justice. Tn other words, there 
must he an irregularity in proceedings 
followed hy what under tlie law amoun- 
ted to a failure of justice. 

Notice was called hy the applicant to 
what he considered irregular at a very 
early stage in the proceedings. 

To return to whether the passing of the! 
order under S. 476 was an irregular pro-i 
ceeding. This Court has in a previous; 
case, vide Bam Piari Bai v. Emperor (l): 
lield that; (1) there is nothing in S. 476| 
which requires that notice shall lie givenj 
to a person who is immediately concerned 
thereby and (2) that this Court has 
always looked with disfavour upon an 
order made under S, 476 witliout notice 
being given to the persons immediately 
concerned. But there is considerable dis- 
tance between looking with disfavour 
u]ion an order and reversing the order as 
being an order conlrai'y to law. 

The circumstances hel'ore me are pecu- 
liar. Tliere had been a long and elabor- 
ate trial resulting in a very considered 
judgment and in that judgment the 
circumstances are set out which in the 
oi'inion of the learned Sessions Judge, 
called upon him to pass the order which 
he did on 1st September 1919. It is 
not a case in which it can he said that 
the Judge liad not looked at length into 
the proceedings antecedent to the order 
he passed. ^Vllen lie issued the notice on 
12th August 1919 he was in ilie act of 

~(1) L1912] IG I. C. 515. 
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•setting forth his judgment and the reasons 
for his judgment in the main case. He 
was then of opinion that an offence had 

been committed under Ss. 196 and 193, 
I. P. G. He was, as that judgment shows, 
making a mental inquiry and by 1st 

September 1919, when he passed his order 
he had arrived at the conclusion that an 
order under S. 476 was called for. He 
had^ come to the conclusion that no pre- 
liminary inquiry was necessary and ap- 
pears to have acted upon this conclusion. 
As he had issued notice, it would have 
been better if he had heard anything that 
Ulfat Bai had to offer in explanation and 
given him opportunity for considering 

what he should or what his advisers 
should say. 

Section 476 lays down a peculiar form 

of procedure. Instead of the alleged 

offence being sent to the Court which, 

having regard to the provisions of Ch. 157 

of the Code, would have jurisdiction to 

try, the Court under S. 476 has to send 

the case for inquiry or trial to the nearest 

Magistrate of the First Class, and such 

Magistrate shall thereupon proceed, &c.; 

all this points to the intention that the 

trial should be held without any unneces- 
sary delay. 

It must always be remembered that 
the Judge was not trying the case or 
entering himself upon proceedings to 
determine the offences under Ss. 193 and 
196. He was not depriving the accused 
of making a full and complete answer to 
such trial of those offences as might be 

not depriving 
■Ulfat Rai of opportunities to give his 
answer to the charge. The utmost that 
could be urged was that Ulfat Rai, bv not 
having been given an opportunity to show 
■cause was put in peril of a longer trial 
than might perhaps be actually necessary 
His action in passing the or, lei- unde; 

. . .76 was not in fact occasioning a 
allure of justice. Tliere had been Ion- 

drawn out proceedings wliich called for as 
early a decision as possible. 

Acting under the provisions of S. 587 
Criminal P.C., I am not prepared toaltei- 
the order passed and I reject this applies- 

V.B./r.k. Application rejected. 
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Lindsay, J. 

L. Ramsaran Das— Plaintiff— Appli 
cant. ^ * 


V. 
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Sagar Mal and others— Defendants— 
Opposite Parties. 

Civil Revn. Petn. No. 22 of 1919, Deci- 
ded on 20th November 1919, against 
order of Sm. C. C. Judge, Meerut. D - 
9th December 1918. 

Contribution-Costs-Suit for contribution 

awarded against defendants jointly 

Where in the case of a joint decree against 

plaintiff, and these are realized from one defen- 
dant alone, that defendant is entitled to main- 
tain a suit against his co-defendants for contribu- 

■; ^1. . [P17 0 2] 

Kailas Chandra Maithal— for ^nnli 
cant. ‘ ^ ^ 

Judglnent.-This application has been 
argued ex parte ; no one appears for the 
defendants opposite parties. The suit as 
framed was a suit for contribution the 
case for the plaintiff being that he and 
the defendants had been oo-defendants in 
a partition suit. In that partition suit 

a decree for costs was passed against all 

01 tn© aGfGndants and in favour of fl-i« 
plaintiffs. The decree for costs was a 
joint decree and the result was that 
execution was taken out against the pre- 
sent plaintiff, who was obliged to jiay the 
entire costs awarded by the decree. ' The 
suit with which I am now concerned has 

therefore been brought against the remain- 
ing defendants for the purpose of obtain- 
ing contribution. The Judge of the Court 
below has relied upon a ruling reported 
asMuHav. Jaejannath (l), which docs 
not, in my opinion govern the facts of 

There is a ruling reported as 
iVi/ml Snujh V. Co//,ctor of Bulandshahr 

(dj, which seems to me to he in 
Applying the principle laid down in thi; 
latter ruling I hold that the plaintiff here 
was entitled to maintain tlie suit for 
contribution. It may also he oljserve^i iiere 
that the defendants did not in thou- 
written statement of defence raise ai'\- 
plea to the effect that the suit for con- 
tribution was not maintainable- cons.> 
quently it is difficult to sav upon what' 
pleadings the Court below raise! issue 1 
which it has decided adverselv to the 
plaintiff. I allow the aiii.lication sy, 
iiside the oi-dc^fjlm Court below anci 

(1) 11910] a-2 .Ml. 585=G 

(2) 38 .Ml. 237=33 I. C. 1C5. 
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direct the Judge to entertain the suit 
and to dispose o( it on the merits. The 
applicant is entitled to his costs in this 

Court. 

v.b/r.K. alloiuea. 
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Banerji and Wallace, JJ. 

Alai/ar X/mw— Plaintiff— Appellant. 

V. 

Mt. Bibi Kunwa ? — Defendant Res- 

pondent. 

Second Appeal No. 944 of 1917, Deci- 
ded on 18th Juh 1919, against decision 
of Dist. Judge, Bareilly, D/- 17th April 

1917. 

Limitation Act (9 of 1908), Art. 61 Suit 
for recovery of revenue paid by person in 
possession subsequently relinquished is gover- 
ned by Art. 61 — Limitation begins from last 
payment. 

The period of limitation for a suit fb recover 
revenue paid by the plaintiS while in possession 
of immovable property, but of which he subse- 
quently relinquished possession, is contained in 
Art. 61, and the period commences to run from 
the date on which the last pavmcnt was made. 

[P 19 C 11 

Baza Ali—ior Appellant. 

Lakshmi Narain for Isivay- Saraji — for 
Picspondent. 

Judgment. — The suit out of which 
this appeal arises was brought under the 
following circumstances: One Jai Ram 
was the ow'ner of certain immovable pro- 
perty. Upon bis death in 1910 disjiutes 
arose between bis widow Mt. Bibi Kun- 
war an<l bis nephew Baijnath. Tlie 
foriner "dlcged that Jai Ram was sepa- 
rate and tiiat she, as iiis widow, was 
entitled to his property. Baijnath, who 
was the brother’s son of Jai Ram asserted 
that he and Jai Ram were mcml)ers of a 
joint faniih, and tliat therefore upon Jai 
Ram’s death he succo'^ded to the property 
by right of survivorship. These disputes 
were raised in mutation procecalings. The 
Court of first instance held tliat tlic 
family w as joint and ordered tlic name 
of Baijnath to lie entered in the rcvemio 
papers. Tliis order was passed on 23rd 
December 1910. On ap]ieal the aforesaid 
order was set aside and lii a]ij)elliite 
Court held on 18th April 19ii that Bibi 

Kunwarwas entitled to the property, 
hci- husband having been separate from 
bis neiihew, and tlirceted her name to 1)C 
entered. Uiion the iiassing of Die order 
of the Court of first instance Baijnath 
took pe^scssion and between the date of 
the order of the first Court and that of 
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the order of the appellate Court he col- 
lected rents and profits to the extent of 
Rs. 1,218-14-8 from tenants and paid 
Bs. 1.226-8-3 on account of Government 
revenue. After the passing of the order 
of the appellate Court he had to relin- 
quish possession as he apparently ac- 
quiesced in the decision of that Court. 
Some of the tenants sued him for a re- 
fund of the rents which he liad realized 
from them and obtained decrees. He" 
thereupon assigned to the plaintiff his* 
alleged right to recover from the defen- 
dant the revenue w'hich he had paid in 
respect of the property. The plaintiff by 
virtue of this assignment brought the pre- 
sent suit for recovery of Rs. 1.226-8-3- 
and interest thereon. He alleged his- 
cause of action to have arisen when 
the tenants olitained a decree against 
Baijnath on 29th March 1913. The suit 
was instituted on 28th March 1916. The- 

defendant pleaded limitation and the ques- 
tion was w’hat article of the Limitation Act 
goevrns the present suit. The Court cf 
first instance decreed a part of the claim. 

Tt did not decide what article o.f the 
Limitation Act applied to the case. The 
lower appellate Court was of opinion that 
Art. 97 was applicable and that limita- 
tion w'as to be computed under that 
article from 18th April 1911, the date of 
the decision of the appellate Court when 
Baijnath relinquished possession. That 
Court dismissed the suit as time barred. 
In our opinion Art. 97 has no application 
to the present case. That article provides 
for suits for money paid upon an existing, 
consideration which afterwards fails. Tho 
consideration for payment of the revenue 
could not he the realization of rents from 
the tenants. The revenue was paid because 
tliG property was liable for revenue and 
demand was made for it. It was i)ayable- 
by the person in possession, whether be 
had collected rents or not. Therefore the- 
collection of rents was not the considera- 
tion for the payment of the revenue, as- 
held by the Court of first instance and 
contended for by'the learned vakil for the 
appellant, and a refund of the rents can- 
not be said to be a failure of the con- 
sideration or part thereof. The learned 
vakil for the aiipcllant has asked us to- 
apply Art. 97 or Art. 120. \\o do 

not think that Art. 97 is applicable. 
If we assume that the consideration 
for the payment of revenuo was posses- 
sion by Baijnath of the iiroperty of. 
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the defendant that consideration failed, 
as the learned Jndge says, when posses- 
sion was removed in April 1911. WVdo 
not ho-wever think that it could be said 
that the consideration for the payment of 
revenue w’as the fact that Baijnath was 
in possession. In our judgment the arti- 
!cle applicable is Art. 61, which clearly 
'applies to cases of this kind. That article 
Iprovides for suits for money payable to 

ithe plaintifif for money paid' for ‘the de- 

pendant and limitation runs from the 
date on which the money was paid. 
Baijnath, the vendor of the plaintiff, paid 
the revenue which in reality was payable 
b> the defendant. Therefore the money 
which he paid was money paid for the 
defendant and it is this money which is 
sought to be recovered by the present 
suit. As limitation for a suit of this kind 
should run from the date of payment and 
in the present case the last date of payment 
was some time prior to 18th April 1911, 

the present suit brought on 28th March 
lyib IS time barred. It is urged that if 
• Baijnath had sued for the revenue which 
he had paid, it might have been con- 
tended on the defendant s behalf that as 
he had realized rents from the tenants he 
was not entitled to get anything more 
than the difference between the amount 
realized by him and the amount imid as 

revenue and that the present suit could 

not have been instituted unless Baijnath 
had refunded any part of the rents re- 
alized from the tenants. 

We do not think that this is a valid 

contention Baijnath could have sued if 
at all for the balance of revenue due to 

him after giving credit for rv hat he had 

defendant 

could not have recovered the rent twice 
over from any of the tenants and the 
tenants could not have obtained a refund 
ot the rents from Baijnath. If Baijnath 
has under the present circumstances sus- 
amed any loss, it is in consequence of 
his laches in not bringing his suit within 
the period of limitation prescribed for a 
suit of this kind. The learned ^akil for 

o ft-i 7 ? ‘he case 

ot A oji Bam v. Ishar Das (l). in onr 

opinion that case has no hearing on the 

present^case and its facts are wholly dis! 

tinguishable from the facts of this case 

as in our opinion. Art 61 is the article 

api^eablejo^ the present suit and there 
(U L18SC1 8.4U.273=(188C) A. WTtTgl ' 
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fore Art. 120 cannot apply. The Court 
below was therefore right in dismissing 
the suit on the ground of limitation, 
though its reasons are not the reasons for 
which we hold the suit to be time barred. 
We dismiss the appeal with costs, includ- 
ing fees on the higher ccale. 

V.B. ^E.K. Appeal dismissed. 
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Byves, J. 

Chander -Petitioner. 


v. 

Emperor — Opposite Party. 

Criminal Revn. No. 664 of 1919 De- 
dided on 26th November 1919, against 
order of Magistrate. 1st Class. Basti D/ 
26th August 1919. 

(a) Criminal P. C. (5 of 1898), S. 107- 

Without inquiry a$ to likelihood of breach of 
P,****®** furnish security is illegal. 

It 13 il egal to make an order requiring a person 
to furnish security to keep tlie peace, without 
any inquiry as to whether he was likely to 
commit a breach of the peace, or was otherwise a 
proper subject for proceedings under S. 107. 

W Criminal P, C. (5 of 1898), Ss.^m a^nd 

4.59 Consent to give security does not bar 
revision. ^ 

The fact that a person has. in obedience to an 
order expressed his willingness to furnish the- 
security demanded to keep the peace, is no bar to 
his moving the High Court to set that order 

n V T' / ^ 20 C 11 

B. A . 1 ijas for Petitioner. 

Asst. Government Advocate — for the 
Crown. 

Judgment.-On 13th -Tune 1919 Ma- 
thra, the complainant, made a report at 
the police station in wliich he cliarged 
three persons with simple assault. On 
loth June he filed a complaint in Court 
in which he stated tliat the three persona 
whom he had already named at the police 
station, together with the applicant in 
the present case and a large number of 
their servants had attacked the complain- 
anfc, had forcibly taksn away his ox and 
begun to beat him and when the com- 
plainant s aunt came to rescue him, they 
beat her and stole her ornaments and de- 
earned with the ox and the ornaments. 

The charge which was originally 
against three persons only of simple as 
saujt had grown into a full fledge 1 dacoifcy 
against a large number. When the matter 
came up for inquiry before the learned 
ilagistrate, he proceeded to examine the 
complainant Mathra and then recorded 
the following order: 
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“In the first report complainant named only 
a very fow persons and as the police had not 
challaned. it was for them to adduce evidence. 

I have examined Mathra, complainant and I have 
noticed his aversion to state facts against ac* 
cused. The parties have colluded and it would 
be futile to proceed with the trial. Under the 
circumstances the prosecution will fail to give 
evidence in support of their version and I would 
therefore only bind down the selected accused 
under S. 107, Criminal P. C. The accused sum- 
moned will be discharged under S. 253, Criminal 

P C.“ 

’He fcliere and then issued notice to 

three of the accused, who are zamindars, 

calling on them to show cause why they 
should not furnish security to Ueep the 
peace for one year. On being asked what 
each of them had to say as to the notice 
served on them they replied that they 
were prepared to furnish the securities 
as demanded. One of these persons, 
namely, Chandra Shekhar, has moved 
this Court in revision against that order. 
I admitted the application and sent for 
the record. It seems to me that the order 
of the Magistrate was wholly illegal. 
There was no inquiry as to whether these 
persons were likely to commit a breach 
of the peace or were otherwise proper 
subjects for proceedings under S. 107, 
Criminal P. C. I do not think the fact 
that the applicant and his co-accused 
were prepared to give the seciuities de- 
manded in any way prevents tlieni from 
moving this Court. Following the cases 
rej'orted as HcLTfi Chci'iidTQ/ Jl(ild(XT 
Emperor (l) and Mill Chaud v. Emperor 
{2),' I set aside the orders under S. 107, 
Criminal P- C. If the securities have 
been given they must be cancelled. 

Y /r.K. Order set aside. 

35 Cal. G74=8 C. L. J. 63=8 Or. L. 

J. 128. , ^ 

(2) A. I. li- 1014 All. 546=37 All. 30=20 I. C. 

653. 
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Kkox, Ac. C. j. aku Piggott, J. 

Bavi Prasad Sinijh — ■Tudginent-dehtor 
— Appelhud. 

V. 

lliuares Bank, Docvee-holdors— 

i-U"^l'ondents. 

Fat(‘nt Aiti'oa.l No. 06 of 1910. 
Decided on 21st Juh 1019, from judg- 
ment of W alsh , I . 

Civil P C. |5 of 1908) O. 39. R. 3-Fornial 

notice is not essential when order is passed 
and communicated in presence of parlies. 

• \n cider pioliihiting a p.u ty from ahcnaliu;^ 
lii- piopcriy. niitde in op.m Coart in tlse prc-;once 
, f the parti. - dal' .o'pc.uing before it, nrest be 
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presumed to have been communicated to the 
party affected thereby, and it is no excuse for 
that party, if he disobeys such order, to urge that 
fonnal notice of the order had not been served on 
him personally. ^2 C 1] 

Nihal Ghand—ior Appellant. 

B. E. O’Conor— for Respondents. 

Judgment.— Bam Prasad Singh appeals 
against an order passed by a single Judge 
of this Court under the following circum- 
stances : The appellant was one of three 
judgment-debtors in a decree obtained 
by the respondents (the Benares Bank, 
Limited), which decree was passed- fx 
parte on 18th August 1917, by the Court 
of the Subordinate Judge of Benares. 
Between November 1917 and April 1918, 
the Bank got the decree transferred for 
execution to Patna, the appellant residing 
within the jurisdiction of the District 
Court of that place, and immovable pro- 
perty belonging to the appellant was at- 
tached in execution of the decree. On 
23rd June 1918 Ram Prasad Singh brought 
a suit against tlie Benares Bank in the 
Court of the Subordinate Judge of Benares; 
the reliefs sought were tliat the decree* 
of 18tli August 1917 be set aside and that 
the Bank be restrained from^ proceeding 
against the property of the plaintiff. After 
the institution of tlie suit, and before it 
came on for trial, Ram Prasad Singh 
ajiplicd to tlie Court for the issue of an 
injunction restraining the Benares Bank 
from proc(?eding fuvtlier with the execu- 
tion of the ex parte decree. This prayer 
the learned Subordinate Judge granted, 
hut only on condition that Ram Prasad 
Singh should furnish security, to the full 
amount of the decree, for its due per- 
formance in the event of liis suit being 
dismissed, Pvam Prasad Singh appealed 
to this Court against the imposition of 
this condition. His appeal was admitted 
on '27th July 1918 and registered as First 
Appeal from Order No. 119 of 1918. It 
had not yet been set down for hearing, 
when, on loth Nvwomher 1918, Ra m Pra- 
sad Singli presented an aiiplicMtion sup- 
jiorted ity an aiVidavit sworn the previous 
(lav. 

This ai>i'licai ion was presented, in the 
ordinarv cour.si’ of business, to a singlt) 

Judgi’ of tliis Cmirt; it ‘s-k.'d that the 
l^emo'cs ] 3 ank might be re^traine.! from 
com inning the execxition ]u-oeeedings at 
Patmi until the disiiosal ot the pending 
hist appeal from order. It was repre- 
sented tliar there was no need lor the 
Mkiivg of s-‘.*nrirv froin po‘'*, )nei*, 
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because the property taken in attachment 
by the Patna Court would remain under 
attachment and all that was asked was 
a postponement of the sale. The order 
passed was: “Stay meanwhile, let notice 
go to the other side.” The learned Judge 
who passed this order had not been in- 
formed that on 14th November 1918, the 
very clay on which the affidavit laid 
before him was - sworn, at Patna had 
struck the execution proceedings off its 
file by reason of some default on the 
part of the local agent or representative 
of the Benares Bank. When the agents 
of the said Bank sought to continue the 
execution prnceedings, the Court at Patna 
held itself to be unable to take any action 
by reason of the ex parte order passed by 
this Court on 15th November 1918, and 
refused even to renew the attachment. 
On this the Benares Bank presented a 
petition to this Court supported by affi- 
davit on 7th December 1918, represent- 
ing that the ex parte order had been 
obtained from a Judge who was ignorant 
of an essential fact in the case and that 
the Bank was now left without any secu- 
rity. The only relief in terms asked for 
was that the hearing of Ram Prasad 
Singh’s application of 15th November 
1918 shoulcl be expedited. This petition 
was laid before the learned Judge who 
had passed the order of that date; he 
pointed out that the Bank would not be 
protected against any alienation which 
Ram Prasad Singh might make of the 
property at first attached by the Patna 
Court, unless an injunction were issued 
restraining him from making such aliena- 
tion. His order purports to direct the 
application of the Benares Bank to be 
amended in this sense, but no actual 
amendment was made. The important 
point is hov.-ever that the Bank’s prayer 
for the expediting of the hearing of the 
application of 15th November 1918 was 
granted: that application was ordered to 
be set down for disposal on 9fch December 
1918, along with the Bank’s application 
7th December 1918. The learned Judge, 
after hearing both parties, and having no 
suggestion before him that either party 
desired an adjournment for any purpose, 
passed orders dealing with both the ap- 
plications then before him, i. e.. Ram 
Prasad Singh’s application of 15th Nov- 
ember 1918 and the Bank’s application of 
7th December 1918. In substance he 
ordered three things: 


(a) That the hearing of first appeal from 
Order 119 of 1918 be expedited; this he 
could not do of his own authority, but 
he obtained an order from the Chief Jus- 
tice to that effect; (b) that the Benares 
Bank might proceed with the execution 
of their decree in the Patna Court so far 
as taking out attachment of Ram Prasad 
Singh’s immovable property, but should 
not take steps to bring any of his pro- 
perty to sale before the disposal of the 
aforesaid first appeal from order: (c) that 
until the disposal of the said appeal or 
until this Court might see fit otherwise 
to direct, Ram Prasad Singh should not 
alienate any of the property which had 
been under attachment by the Patnar 
Court prior to 14th November 1918. 

This order was passed in the presence 
of both parties, duly represented by 
counsel, and formal injunction to the 
same effect was also issued for service on 
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Ram Prasad Singh personally. 

This injunction was eventually returned 
unserved, the ministerial officer reporting 
that he was unable to find that gentle- 
man at his ordinary place of residence. 

Almost immediatelv after this ineffectual 

% 

attempt at personal service, that is to say, 
on 3rd January and 4th January 1919, 
Ram Prasad Singh executed two sale- 
deeds by which he purported to convey 
certain property including some of the 
property affected by this Court’s order of 
9th December .1918, to one of his second 
creditors. These deeds were registered 
together on 4th January 1919, and thus 
came to the knowledge of the agents of 
the Benares Bank. 

On the application of the latter pro- 
ceedings were taken against Ram Prasad 
Singh for breach of this Court's injunc- 
tion of 9th December 1918. The learned 
Judge who issued the injunction has in- 
quired into the matter and heard lioth 
parties. He has ordered that Ram Pra- 
sad Singh he detained in a civil jail for 
a period of six months, and that his pro- 
perty remain under attachment for --i 
period of twelve months. 

A number of points have been argued: 

(a) It is contended that tliis Court’s 
injunction of 9th December 1918 is in- 
effective for want of j)ersonal service on 
Ram Prasad Singh. 

The circumstances under which the 
attempt to effect personal service failed 
ai’e themselves suspicious, and we must 
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agree wifch the learned Judge of this Court 
that it is not possible reallj^ to believe 
that the prohibitory order, passed in open 
Court, in the presence of a responsible 
legal adviser, was never communicated to 
the person principally concerned. Apart 
from the merits we cannot hold the ap- 
pellant absolved from all liability merely 
because of the failure of the attempt to 
effect personal service. The prohibitory 
prder was passed in oi)en Court; it may 
not technically have tlie effect of a decree, 
but it was passed in the presence of both 
iparties duly appearing before the Court, 
and it takes effect from the date of its 
delivery, just as much as a permanent 
[injunction embodied in a judgment and 
lincorporated in a deci’ee of tiie Court. 

These findings really disjiose of all the 
pleas taken in the memorandum of ap- 
peal, except two objections of a technical 
nature which may be more briefly dis- 
posed of. 

(b) It is contended that the learned 
Judge of this Court had no jurisdiction to 
issue any injunction against Ihiin Prasad 
Singh, as the latter does not reside within 
the jurisdiction of the Court. On the ab- 
stract question we were referred to two 
decisions of the Calcutta High Court, one 
on each side: Mungle Chandv. GopalBam 
(l) affirming the existence of such juris- 
dection and Vulcan Iron Wot1(s v. 
BishumhJiur (2) denying the same. 

The present case however seems to us a 
clear one. Earn Prasad Singh was an ap- 
pellant before this Court and he had him- 
self invoked the jurisdiction of this Court 
to take interim proceedings pending the 
decision of his appeal. The orders passed 
on 9th December 1918 must be consi- 
dered as a whole; so considered their effect 
is clear. Ram Prasad Singh got a por- 
tion of what he wanted: the Benares 
Bank was restrained from actually bring- 
ing to sale any of his property pending 
the decision of his first appeal from order. 
He got this subject toa condition, namely, 
that he should not alienate certain jiro- 
perty in the meantime. It was clearly 
within the jurisdiction of this Court to 
impose such a condition. It has been 
s^oo^sted that in any ’case no lu'ocedure 
is provided for punishing any breach of 
the condition so imposed. Tiiis argument 
turns in part on tlie interpretation to lie 
put on 0. ;19, E. 2. Cl. (3). Civil P. C., 
The drafting of the rule is a little clumsy 

( 1 ) imi] ^ 


because it has followed mechanically the 
arrangement of sections in the Civil Pro- 
cedure Code of 1882, but we are satisfied 
that the words *'in case of disobedience" 
are wide enough to cover breaches of in- 
junctions issued under 0. 39, R. (l), for 
which breaches no penalty is elsewhere 
provided. In any case this Court has 
unquestionably the power to punish con- 
tempt of its own orders. As regards the 
precise mode of execution of the order for 
imprisonment in the civil jail, that point 
may he considered when it arises. We 
should prefer to affirm the order without 
committing ourselves to the mode of exe- 
cution suggested in the order under ap- 
peal. The provisions of S. 136, Civil 
P. C., and S. 16, Act 5 of 1871, require 
consideration. It may be that the proper 
mode of execution is for this Court to 
cause Ram Prasad Singh to be arrested 
and then to commit him to the civil jail 
in this place. This question is at pre- 
sent immaterial. 

(c) Finally it is contended tiiat under 
the rules of tliis Court, no single Judge 
has authority to deal with an application 
for an injunction as such. No such point 
was taken before the single Judge whose 
order is under appeal. If it had been we 
have no doubt he would have carefully 
considered whether, in order to give full 
effect to the spirit rather than to the 
letter of the rules, he would not allow 
Ram Prasad Singh an opportunity of 
arguing his case before a I3ench of two 
Judges. Technically the plea lias no 
force because the Benares Bank had not 
applied for the issue of an injunction. We 
are satisfied that the learned Judge of 
this Court had jurisdiction in the matter, 
that his order was in effect to one partly 
granting an application of Ram Prasad 
Singh’s subject to a condition, and that 
he had jurisdiction to impose that con- 
dition. 

We therefore dismiss this appeal with 
costs, including fees on the higher scale, 
hut we do so with the remark that, wlule 
we affirm the order for Ram Prasad 
Singii’s detention in a civil jail, we leave 
open the (luestion as to the inannerof exe- 
cution of the said order. 

v.B. u.K, Appeal d/smtssed. 


(2) [lOOyj .% Cal. 233=1 J. C. ’.‘27. 
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Tudball and Eyves, JJ. 

Baghunath — Plaintiff — Appellant. 

V. 

Ganesh and others — Defendants — Res- 
pondents. 

First Appeal No. 35 of 1919, Decided 
on 27th November 1919, from order of 
Sub-Judge, Banda, D/- l9th December 

1918. 

Agra Tenancy Act (3 of 1901), S. 202 — 
Suit for ejectment of trespasser lies in civil 
Court — If defendant pleads tenancy, provi- 
eions of S. 202 should be followed. 

A suit in which the plaintiff seeks to eject the 
defendant on the ground that he is a trespasser 
and not a tenant, is cognizable by a civil Court 
and not by a Bevenue Court. If in such a suit 
the defendant pleads that he is a tenant of the 
plaintiff, the procedure laid down in S. 202, 
Agra Tenancy Act, should be followed. 

tP 24 0 1] 

Pearey Lai Banerji — for Appellant, 

Kailas Nath Katju-^lor Respondents. 

Judgment. — The facts of this appeal 
■are as follows: The plaintiff is the owner 
of a two-anna share out of an eight-anna 
share in a certain village in the District 
■of. Hamirpur. His father died leaving 
him a minor and one Mt. Peari, appar- 
ently his mother, looked after his affairs. 
She mortgaged his share. Subsequently 
proceedings were taken under the En- 
cumbered Estates Act, Bundelkhand. The 
creditor was paid off by Government and 
Mt. Peari proceeded to repay Govern- 
ment by instalments. After she had 
paid up a part of the debt she died. An- 
other sarbarahkar was appointed in her 
place and then the owners of the eight- 
anna share gave a zarpeshgi lease to the 
defendants-respondents before us of the 
whole eight-annas. The plaintiff’s sar- 
harahkar was a party to this lease. The 
plaintiff has now come of age and he has 
brought the present suit to eject the 
defendants-respondents from his two- anna 
share and to obtain possession thereof 
for himself. An examination of the 
plaint will show that he has treated the 
transaction, under which the defendants 
obtained possession, as a lease. He has 
alleged however that his sarbarahkar 
Toraiyan had no power whatsoever to 
■grant a lease of his property or to trans- 
fer it in any way. He therefore pleads 
that the lease is not binding upon him 
■and he seeks to eject the defendants as 
trespassers on the property. The suit 
was instituted in the Court of the Munsif 
at Hamirpur. The defendants’ written 
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statement may be boiled down to this. 
First of all, that the sarbarahkar had full 
power to grant the lease, and secondly, 
that even if he had not, still the plaintiff 
on coming of age had confirmed the lease 
and had accepted rent under it; though 
in definite terms the defendants did not 
plead that they were the plaintiff’s ten- 
ants, yet the whole sum and substance 
of their defence is that they are his ten- 
ants and furthermore they clearly plead 
that the suit was not cognizable by the 
civil Court but was cognizable only by 
the Revenue Court. The Court of first 
instance held that the suit was not cogni- 
zable by a civil Court but instead of re- 
turning the plaint to be filed in the pro- 
per Court, it dismissed the suit. From 
this decree the plaintiff filed an appeal 
as he was fully entitled to do. He urged 
in the grounds of appeal that the suit as 
it stood was cognizable by a civil Court 
and should have been entertained by the 
Munsif. At the time that tiie appeal 
was argued it was further urged that 
even if the Munsif’s decision was a 
correct one, his decree dismissing the suit 
was bad and the plaint should be returned 
for presentation to the proper Court. The 
appellate Court agreed with the Munsif 
that the suit was not cognizable by the 
civil Court. It agreed with the appel- 
lant that the Munsif ought to have re- 
turned the plaint and not to have dis- 
missed the suit; and accepting this con- 
tention, it ordered the plaint to be re- 
turned to the plaintiff. The plaintiff has 
come here on appeal from this order. A 
preliminary objection was taken tliat no 
appeal would lie from the order of the 
Court below on the ground that if the 
Court of first instance had done its duty 
and passed a proper order, no second ap- 
peal could have lain against an order 
passed by the lower appellate Court on 
appeal from the Munsif’s order. 

We do not think that there is any 
substance in this point, as we have to 
take the facts as they are and not as 
they ought to have been, and the case is 
very similar to that of Behari Lai v. 
Khub Chand (l). We must come to the 
merits of the appeal. In substance the 
plaint is an allegation by the plaintiff 
that the defendants are not his tenants. 
He distinctly pleads that they are tres- 
passers and that he seeks to eject them. 
On the plaint, as it stands, we do nob 

(1) [1884] 6 All. 48, 


Raghunath V. Ganesh 
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think tliat the suit could have been in- 
jstituted in the Revenue Court. Neither 
|S. 58 nor S. 34, Tenancy Act, to which 
[we liave been referred, will enable the 
iplaintiff to file his present plaint in the 
Revenue Court and claim to have a deci- 
•sion on it. We have not been referred 
to any other section of the Tenancy Act 
,whicli would enable him to bring this 
■suit under that Act. In substance the 
defendants’ pica is tluit they are the 
jtenants of tlie plaintiff under the lease in 
question and that it is a valid and bind- 
ing transaction. It seems to us therefore 
quite clear that in these circumstances 
the civil Court ought to have entertained 
the suit and ought to have taken action 
under S. 202, Temancy Act, and tlie ques- 
|tion of tiie defendants’ tenancy would 
Then really bo decided by a Revenue Court. 
T!ie Courts below have merely erred in 
the procedure adopted by them, but still 
the procedure laid down by law must be 
followed. 

It must l)e noted tliat there has been 
no previous litigation between the parties 
either in the Revenue or Civil Coui't in 
respect of the matter in dis[)ute in this 
suit. The rulings in Bam Sifigh v. Girraj 
Simjh (2) and Sher Khan v. Dehi Pramd 
(3) do not apply to tlie present case, for 
in each of the suits with which those 
decisions are concerned, {here was fin 
the end at least) an admitted tenancy 
and the piainlilTs won' merely making an 
attempt to get rouiul a decision of the 
Revenue Couii already passed. In this 
view we allow f appe;i). \V(‘ set aside 
t-lio oivlers atul tin* deeree-; ol tlie Courts 
below. We direct that tlie record be 
returned to tiie Coui’t of first instance 
through the lower appellate Court w itii 
direction^ to re-admit the .suit on its ori- 
ginal niimhor and to proceed to hear and 
decido it according to law, keeping in 
view our remarks in respect of the use of 
S. 202, Tena.ijcx Act. Costs of this ap- 
peal as well as the costs so far incui’red 
up to th(‘ pi'osent dal.s' by the parties in 
ail Courts will .aliide the result of fho 
suit. 


V.B. IC.K. 


Appeal aUnwc/J. 


(2J A. I. it. i'Jll .Ml. ■i8a=:;7 .\ll. Jl=Lai i.’c 
781. 

( ') J. R. All. :37 .Ml. 1. (J 

672. 
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Mears, C. j. and Banerji, J. 

Kifayat Ullah Khan — Defendant — 
Appellant. 

V. 

Sri Raghunathji of Bajgopal Mandir 
of Ajudhia and others — Plaintiffs and 
Defendant — Respondents. 

First Appeal No. 145 of 1915, Decided' 
on 19th December 1919, from decision of 
Sub-Judge, Shahjahanpur, D/- 27th Febru- 
ary 1915. 

(a) Transfer of Property Act (4 of 1882i, 
S. 59 — Presence of attesting witnesses at 
execution is sufficient. 

The fact that the attesting witnesses were 
present when a document was executed is a suffi- 
cient compliance with the provisions of S. 59. 

[P 25 C 1] 

(b) Lease — Construction — Covenant to- 
furnish security within specified time — Exe- 
cution of lease made on different dates — 
Surety furnished within period from last exe- 
cution held sufficient — Clause held could be 
waived at option of lessor. 

A lease, dated 7tb December 1907, was exe- 
cuted by three out of four lessees on 9th December 
1007. The fourth lessee executed the lease on 
18bli December 1907. Among other things, the 
lease contained a clause for the furnishing of 
security by the lessee.s within 15 dajs. A secu- 
rity bond was given on 28rd December 1907. 
The surety .sought to escape from his liability 
under the bond on the ground that the time limit 
fixed by the lease for furnishing security had run 
out before 23rd December 1007 : 

//VW : (1) that as between the lessor and les- 
see'-; the lease was made a complete and valid 
document on ■'^th December 1007. and that con- 
sequently lime bad not rnu out on the dateof the 
security bond, and the surety was liable under 
it ; (2) that, in any case, the clause in the lease 

fixing the time for giving security was a clause 
solely for the benefit of the lessor, and was cap- 
able of being waived and was in fact waived. 

[P 25 0 1, 2] 

B. E. O'Cono ) — lor Appellant. 

Motilal Nehru for Tej Bahadur 
Sapru — for Respomlents. 

Judgment. — This is an appeal by de- 
fendant 5. He and defendant (1 in the 
Court belov. uero alleged by the plaintiff 
to liave signed a .security bond for the 
vine per-formanco by defendants 1 — 4 
of certain covenants in a lease. Defen- 
dant 5 i.s the only ai>i»ollant before this 
Court and lie seeks to escape liability on 
on two grounds ; 1^'irst, whilst not 
denying that rhe signature on tlie docu- 
ment is ill f 'ct liis signature, he takes, as 
hois entitlcii the legal objection 

that that docuincni :> not in law binding 
on him inasmuch as the provisions of 
S. 59, T. ?. ,\ct. were not complied with; 
the secemd ground that betakes is this: 



1919 


that fchere was in the lease a time limit 
of 15 days and that time limit had run 
off before 23rd December 1907, the day 
on which the security bond was executed. 
Now this is a matter that can be disposed 
of very shortly. The first point that the 
mortgage was not duly executed and 
attested is sought to be proved by the 
appellant, who must have known very 
well when the case came on before the 
lower Court that the three attesting wit- 
nesses had a surprise in store for the 
plaintiff who called them. Each of them 
said that he had been a party to a tran. 
aaction of an unusual character— each of 
them had signed his name on the docu- 
ment, there being on the right hand of 
that document a vacant space for the 
subsequent signatures of defendants 5 and 
o. The learned Subordinate Judge did 
not accept that story and we do not 
accept it, and we are influenced by the 
inherent improbability of the story, and 

by the admission of one of the witnesses 

(witness 4) that though he did not re- 
member very much about the whole mat- 
ter. he could not recollect that there was 
anything extraordinary about the' . execu- 
tion of this document. We need hardiv 

Subadar Singh m every detail, but sub- 
stantially we believe that the attesting 

witnesses were present when this defen- 

dant executed the document. That being 

so, t). T. P. Act was complied with 

iSeCt ‘I- 

There now remains the other conten- 
tion based upon the 15 days’ time limit. 
The counterpart of the lease, dated 7th 
December 1907, was executed bv tliree 
lessees and registered on 9th December' 
but ,t was not until 18th December that 
the fouith lessee (who was quite as essen- 
tial a par y as any of the other three) 

executed the lease and thereby, as wo 
hold made It on that day (iSth Decem- 
ber) a complete and perfect document as 
between lessor and lessee. Now the 
security bond was dated 23rd Dec6;nber 

Son’°”“ ' ^ P'-°- 
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obtained from the defendant-appellant 
and defendant 6) was delivered to the 
lessees. No point was raised at all by 
any party that the lease was not a valid 
document and we think that the clause 
as regards the 15 days was a clause cap- 
able of waiver and was in fact waived.. 
Indeed, it might very well have been! 
construed to have been a clause solely for' 
the benefit of the lessor. In those cir-i 
cumstances we are of opinion that there' 
was no running out of time by 23rd 
December, and that the security bond 
became as of full force against the defen-f 
dant-appellant and that he is liable to 
perform the obligations that he entered 
into under it. Under these circumstances 
we dismiss the appeal with costs includ 
ing fees on the higher sale. We extend 
the time for payment of the mortgage 

money for six months from this date. 

V.B./r k. Appeal dismissed. 


"thatifwe fai] to furnish securitv within the 
null and v;idp“ ‘o bo 

nevertheless on 23rd December, the seen. 

whl. T possession, 

which had been withheld by the lessor 

as bv virtue of the security (which he 
* 
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PiGGOTT AND DaLAL, JJ. 

In the matter of National Insurance 
and Banking Company, Ltd 

Misc. No. 427- of 1919, Decided 
on 6th November 1919 

ComFunies Act (7 of 1913), Ss. 164 and 200 
Winding up order passed by Puniah 

Court-District Jndge under S.^ok up 
subsequent proceedings-Action against con 
tnbutories in jurisdiction of Allahabad High 
Court - Allahabad Court can enforce the 
orders in execution proceedings before itself 
An order for the winding up of a company wi’ 

made by the Punjab Chief' Court anrunder’ 

. 164, Companies Act, subsequent proceedincs 
were taken in the Court of the Distric-t .Jt dg „ 
Lahore against contributories residing ind °. 

H ghCou^'“n ' the Allahabad 

hnS B- ^ n “FPl'catiou to the Allaha- 

fias;:.)’-'"' 

pnfrfJ/' jin-isdictiou to 

enforce the orders by proceedings in execution 

before itself, or to authorize the Official Linuida 

toi to apply to the various District Courts in r^s- 

for f ^ ^ ‘ whom orde*-. 

for contribution bad been lassed; and that 
the balance of convenience was in favour of the 
latter course, the Official Liquidator was autho- 
rized to proceed accordingly. [>- p 

the Official Liquidator of the National 
Insurance and Banking Coii,i«nv, Ltd 
which IS now nr liquidation. The wind-’ 
mg up order was made by the Chief 
Court of the Punjab, and undei' S 1G4 
Companies Act 7 of 1913, proceeding^ 
subsequent to that order are now l-eino 
had m the Court of the District Judge ol 
Lahore. According to this petition, wliidi 
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is suppoi'fcecl by affidavit, the District 
Judge of Lahore has passed a number of 
orders against contributories residing at 
various places within the jurisdiction of 
this Court. The prayer in this applica- 
tion is that this Court should make an 
order under S. 164 aforesaid, permitting 
these subsequent proceedings to be had 
in the various District Courts specified at 
the foot of the application. Under S. 200, 
4ct 7 of 1913. the orders made by the 
District Judge of Lahore require to be en- 
forced by the Court which would have 
liad jurisdiction in respect of the com- 
pany concerned if the registered office of 
that company had been situated at the 
places where execution is sought. Ilndei 
S. 3 of the Act, tlie Court having_ juris- 
diction at the various places specified at 
the foot of the plaint is this High Court. 
Referring hack however to S. 200 we find 
that this Court has authority to enforce 
the orders of the District Judge of Lahore 
in the same manner and in all respects 
as if these orders had been made hy this 

Court itself. 

If the orders in (luestion had been 
made by this Court itself, we could un 

doubtedly direct under S. 164, Act 7 

of 1913, that subsequent proceedings be 
[had in a District Court. It is there- 
ifore merely a (juestion of convenience 
whetiier the proceedings in execution 
should all be had in this Court, or whe- 
ther the Official Li(iuidator should he au- 
thorized to apply to the various Distiict 
Courts specified at the foot of liis appli- 
cation in respect of each of the poisons 
against whom orders for contribution ha^e 

been passed by the District Judge of 
Lahore. The balance of convenience is 
obviously in favour of allowing proceed- 
ings to he taken in the District Courts. 
Our order tiiereforo under the sections to 
wliicii reference has been made, is tliat 
proceedings to enforce the orders passed 
by the District Judge of lialiore may be 
instituted on the ap[)lication of tlie Official 
Lifjuidator, and the aforesaid orders may 
be enforced according to the tenure in tlie 
Courts of the various District Judges 
specified at the foot of this application 
and shown in tlie margin (loot note) of 
this Older; proceedings in each Court be- 
ing taken according to the place of residence 
of th e person against whom orders for 

* Allahabad, Bouarcri, Badauu, (Iha/ipur, ’Mir- 
/apur. Alit-arh, Bulandshahr. Etab, Hamirpur. 
Maradabacl, Maiiipnri and MuUra. 


contribution have been made, or accord- 
ing to the situation of the property 
against which execution is sought. 
v.b./r.k. Order accordingly. 
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PIGGOTT, J. 

Babit Bam — Accused— Applicant. 

v. 

Emperor — Opposite Party. 

Criminal Revn. No 293 of 1919, Deci- 
ded on 24th June 19 19, against order of 

Sess. Judge, Bareilly, D/- 16th April 1919. 

Criminal P.C.-(5of 1898), Ss. 234, 235 
and 476— Accused filing two suits— In pro- 
secution sanctioned by Court, Magistrate 
framing charges of offences under S. 209 
against accused in both suits — Other persons 
charged with different offence of S. 193, I. 

P. C., tried jointly— No objection raised— 
After conviction objection about this irregu 
larity of joining charges arising out of two 
separate suits raised in appeal— Irregularity 
held curable under Criminal P. C., S. 537. 

Accused instituted two suits against two dif- 
ferent persons in two different Courts, one in the 
Court of the City Munsif and the other in the 
Court of the Subordinate Judge. Both suits were 
tried on the small cause side and dismissed. The 
Sub-Judge directed under S. 470, Criminal P. C., 
the prosecution of the accused under S. 209, 

I. P. C., and of three other persons under S. 193, 
of the same Code. The Magistrate taking cogni- 
zance of the case framed charges against the ac- 
cused in respect of both the suits, and the accused 
entered upon his defence. Evidence was recor- 
ded for both prosecution and defence without 
any objection to the jurisdiction of the Magistrate 
to take cognizance of the offences, or as to the 
validity of the procedure adopted in trying both 
charges at one and the same trial. .Ifter he was 
convicted, the accused appealed to the Sessions 
Judge protesting against the joinder of the two 
charges, and also against the action of the Magis- 
trate in taking cognizance of the offence alleged 
to have been committed in respect of the suit 
filed in the Court of the City :\Iunsif. urging that 
ho had been taken by surprise at the course ad- 
opted by the Magistrate, as he believed he was 
on his trial for the offence in respect of the suit 
in the Court of the Sub-Judge, and was greatly 
prejudiced in his defence by this belief. The 
Sessions Judge declined to interfere and the ac- 
cused moved the High Court in revision; 

Held: that the case was covered by S. 537 (b), 
as the accused who had every opportunity of 
doing so and who had full warning from the date 
on which the charge was framed of the fact that 
he was being put upon his trial in re.spect of both 
offences, had acquiesced in the view taken by the 
Magistrate and had never at any stage of the 
trial in tiiat Court raised the question of the 
Court's jurisdiction in respect of the offence al- 
leged to have been committed in the City 
Munsif's Court; that at most the Magistrate had 
committed an error, but the error had not in any 
wav prejudiced the accused by the procedure ad- 
opted [P ‘-^8 ^ ‘21 

J. N. J/tsra— for Applicant. 

Asst. Govt. Advocate— lov the Crown. 
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Judgment. This application in revi- 
■sion arises out of the following facts.: On 
> -^th April 1918 the applicant Babu Ram 
'instituted two civil suits in two different 
Courts against two different persons. In 
■one case he claimed a sum of Rs. 33-10-0 
from one Badri Prasad. This suit was 
instituted in the Court of the City Munsif 
<of Bareilly, was tried on the Small Cause 
Court side, and was dismissed on 23rd 
April 1918. In the other suit Babu Ram 
•claimed a sum of Rs. 140 from one Mt. 
^anga Dei in the Court of the Subor- 
dinate Judge of Bareilly. This suit also 
■was tried on the small cause side and 
was also dismissed. The learned Subor- 
.dinate Judge then took proceedings under 
6. 476, Criminal P. C., against Babu 
Ram and against certain persons who had 
■appeared as witnesses before his Court 
-in support of Babu Ram’s claim against 
Mt. Ganga Dei. In the course of those 
•proceedings he sent for and examined the 
file of the suit against Badri Prasad in 
the City Munsif’s Court, On 1st June 
1918, he recorded an order directing the 
prosecution of Babu Ram under S. 209, 

I. P- C., and of three other persons under 
p. 193 of the same Code. The Magis- 
■trate who took cognizance of the matter 
inquired into the conduct of Babu Ram 
in respect of both the suits filed by him 
He framed charges alleging against Babu 
Ham that he had fraudulently or dis- 
honestly, or with intent to injure Badri 
Prasad and Mt. Ganga Dei, made against 
«ach of them on one and the same day, a 
-claiinmtwo different Courts of justice 
which he knew to be false. After the 
•charges had been framed Babu Ram en- 
tered on his defence. 

The prosecution witnesses were re 
called and cross-examined and witnesees 

lor the defence were heard on three sub- 
sequent dates, the last of which was one 
month and 11 days after the framing of 
^epharges. It is quite clear that in the 
Ma^istiate s Court no objection was taken 
as to the jurisdiction of the Court to take 
■cognizance of both offences, or as to the 
validity of the procedure adopted in trv- 

charges at one and the 
£ame trial. It was an essential part of the 
■case for the prosecution that these two 
alse claims had been preferred by Babu 
Ham out of enmity against Badri Prasad 

against Mt! 

Ganga Dei being that that lady is related 
to Hadn Prasad and lives in one and the 
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same house with him. So far therefore 
as concerns the trial of these two charges 
together, the procedure adopted is not 
merely warranted by S. 234, Criminal P. 
C., but the case actually falls within the 
puiview of S. 235 (l) of the same Code, 
the case for the prosecution being that the 
bringing of two false claims against Badri 
Prasad and Mt. Ganga Dei respectively 
mrmed part of the same transaction. 
The trying Magistrate, and also the Ses- 
sions Judge on appeal, )iave found that 
the case for the prosecution was fully 
made out on the facts, that the two claims 
preferred by Babu Ram were false to his 
knowledge, and were preferred dishon- 
estly and with intent to injure Badri 
Prasad and Mt. Ganga Dei. In his me- 
morandum of appeal to the Sessions 
Court Babu Ram protested against the 
joinder of the two charges, and also 
against the action of the Magistrate in 
taking cognizance of the offence alle«ecl 
to have been committed bv the filing’ of 

the false claim against Badri Prasad” in 

the Court of the City Munsif. He has 
stated in the said petition of appeal that 
he was taken by surprise b\- the course 
adopted by the Magistrate, that he be. 
lieved himself to be on his trial only in 

respect of the claim brouglit against Mt. 

Ganga Dei and that he was greatly pre- 

judieed in his defence by this belief, .^n 

examination of the record shows that 

these assertions are absolutely false. Babu 

Bam had fair warning that he was char- 

ged in respect of both offences. He did 

m fact defend himself in respect of both 
charges. 

He had abundant opportunity of doing 
so, and he never inthe Magistrate’s 
Court challenged the legality or pro- 
priety of the procedure adopted. The 
earned Sessions Judge, concurring with 
the view taken of the fact by the Magis- 
trate, has declined to interfere on any 
legal ground, holding that the joinder of 
charges was justified, that if am error 
was committed in respect of the Mu'hs- 
trates taking cognizance of the offence 
alleged to ha-ve been committed in res- 

the suit in the City 
Munsif s Court, the accused had not been 
prejudiced thereby and that the inovi 
sions of S. 537 (h), Criminal P. G.. .more 
particularly when considered iti connex- 
ion with the explanation apiionded to 
the aforesaid section, forbid interference 
on appeal or revision on tho mere ground 
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of want of sanction in respect of this 
particular otfence, or of irregularity in 
the proceedings taken under S. 476 by 
the learned Subordinate Judge. 

In the petition of revision tothis Court 

these points are again raised. I have to 

consider, first of all, whether the learned 

Subordinate Judge had jurisdiction to 

take proceedings in respect of the false 

claim alleged to have been preferred in 

the Citv Munsif’s Court. Mv answer on 
« • 

this point is that on the materials at 
jirescnt available T am unable to answer 
this question positively either in the 
affirmative or in the negative. If it was 
made a part of Mt. Gangii Dei’s defence 
in the suit before the learned Subordinate 
Judge that the preferring ot this false 
claim against her was part of a con- 
spiracy, another step in which had been 
the filing of a false claim against Badri 
Prasad in the City Munsif’s Court, and if 
in consequence the learned Subordinate 
Judge sent for and examined the record 
of the trial in the City Munsifs Court, 
and if, in fact, the (lucstion of the false 
claim preferred against Badri Prasad was 
brought to his notice in the course of a 
judicial proceeding, that is to say, in the 
course ot his trial of the claim brought, 
agiinst Mt. Ganga Dei, then he had juris- 
diction to direct the jirosecution of Babu 
Ram for having jirelerred the ialse claim 
against Badri Prasad in the City Munsif’s 
Court, as well as for having preferred a 
false claim against Ganga Dei in his 
own Court If I thought it essential in 
the interests of justice to do so, ‘I sliould 
adjourn the the present proceedings in 
order to call tor the record of the suit 
No. ‘^20 ot 19lJ^, on the Small Cause 
Court sid<', in the Court ot tlu’ Subordi- 
nate Judge of Bareilly, in order to in- 
quire tiirtber into tliese mattc'rs. For 
reasons which will become sulficiently 
olivioiis in the eouise of this order [ 
do not tliink tbi"^ nece.ssary. If tliis 
were the only point to lie deter- 
mined on tbi-s apjilieation, 1 should I'e 
perfectly justified in holding that the 
order passed bv the learned Subordinate 
Judge under S. 170, Criminal P. C., must 
be presumed to be a goofl and valid order, 
Unless and until the applicant can satisfy 
this Court to thecontrary. A more serious 
ditficulty ha-i liowever been raised in res- 
pect of the same order. It is undoubt- 
edly ambiguous in its terms and lays it- 
seil o)’en to the contention that the 


learned Subordinate Judge, although he- 
had examined the file of the suit in tha 
City Munsifs Court in order to forni a 
sound opinion regarding the transaction 
as a whole, did not, as a matter of fact,- 
intend to direct the prosecution of Babu 
Ram in respect of the claim preferred in 
the City Munsif’s Court, but only in 
respect of the claim preferred against 
Mt. Ganga Dei in his own Court. I am 
not preferred to go further than to say 
that the order of the learned Subordinate 
Judge of 1st June 1918, is ambiguous, and 
does not make it as clear as it should do 
whether he intended to direct the pro- 
secution of Babu Ram in respect of two 
offences under S. 209, I. P. C., or of one 

only. 

Now I am content to deal with the 
matter upon this basis. I take it that 
the Magistrate who tried Babu Ram on 
these two charges had before him an 
ambiguously worded order, as to which 
it can fairly be contended that it does- 
not make it clear whether the prosecution 
of Babu Ram in respect of the claim pre- 
ferred in the City Munsifs Court is or is 
not ordered. I take it that tc Magis- 
trate in all good faith believed hat the 
order of 1st June 1918, directed Babu 
Ram’s prosecution in respect of both 
offences. He acted upon that belief, and 
the accused, who had every opportunity 
of doing so, and who had full warning 
from the date on which the charge was 
framed of tiie tact that he was being put 


ipon his trial in respect of both offences 
.cquiesced in the view taken by the 
Magistrate and never at any stage of the 
rial in that Court raised the question of 
he Court's want of jurisdiction in res- 
lect ot the offence alleged to have lieen 
:ommitted in the City Munsif s Court.! 
)n this stale of facts I am prepared to' 
lold that tlie case is covered by the pro- 
'isions ot S. 537 (b), Criminal P. C. 
A'hen all is said and done, the words 

m 


1 .‘I. 




I 1 


1 I 


“the Nvant of any jiancliou requiiecl by S. 
auv irregularity iu proceedings taken 




lUS or 
under 


must have some meaning: it is contrary 
to ilio canons of sound interpretation to 
press tile words, ''passed by a Court of 
competent jurisdiction,” in the first part 
of tlie said section so as to make it im- 
possible for the words quoted from sub- 
S. (b) to have any meaning at all, that 
is to say, to be applicable in any possible 
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^ase. I have before me a ruling of this 
Oourfc on which I desire to found myself. 
It is the case of Emperor v. Zahir Singh 
■(l) decided by Tudball, J. With regard 
to S. 537, Criminal P. 0., the learned 
Judge remarks: 

“The section was intended to prevent a mere 
technicality from interfering with the course of 
justice, the error, omission, etc., being one which 
had escaped all parties at the beginning of the 
•proceeding.” 

The present seems to me precisely 
such a case. The error, if it was an error, 
-committed by the Magistrate in the pre- 
sent case, was in interpreting the Sub- 
ordinate Judge’s order of 1st June 1918, 
as covering both the offences under S. 209, 
I. P. 0., to which reference is made in 
the course of the said order. The error, 
if it was one, certainly escaped obser- 
vation, not merely at the beginning of the 
proceeding in the Magistrate’s Court, but 
throughout the entire trial in that Court. 
I am satisded that in no event could it 
be said that Babu Ram was prejudiced 
by the procedure adopted. It was an 
essential part of the case for the prose- 
cution that two false claims had been 
brought by Babu Ram, on one and the 
same date, in two different Courts, in 
pursuance of the same vengeful purpose; 
-and that the bringing of those two false 
claims constituted two acts so connected 
together as to form part of one and the 
same transaction. Even if Babu Ram 
had been on his trial only in respect of 
the false claim preferred against Mt. 
Canga Dei, the evidence given by Badri 
Prasad would have been relevant under 
more than one section of the Evidence 
Act. 

The sentences passed in this case are 
rigorous imprisonment for one year and 
a fine of Rs. 100 on each charge. The 
sentences of imprisonment have been 
ordered to run concurrently, so that when 
all is said and done, the only practical 
effect of the trial of the two offences to- 
gether is that Babu Ram is condemned to 
a fine of Rs. 200 instead of a fine of 
Rs. 100 only. While therefore I enter- 
tain no doubt in my own mind as to the 
correctness of the principles of law on 
the strength of which I have decided to 
dismiss this application, I am prepared 
in view of the somewhat complex nature 
of the questions of law raised to take into 
consideration the question of sentence. 

IT) A I. R. 1915 All. 110=37 All. 283=28 l' 
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There is no clear evidence on the record 
as to the jneans of Babu Ram; but I am 
disposed to infer that his position in life 
is such as to make the payment of a fine 
of Rs. 200 a somewhat serious matter for 
him. Moreover, if it is permissible to 
look at the matter from a somewhat 
technical point of view, it may be said 
that the false claim against Mt Ganga 
Dei was for a considerably larger amount 
and constituted a more serious offence 
than the bringing of the false claim 
against Badri Prasad, so that some dis- 
tinction might be made between the two 
in the matter of the sentence. My order 
therefore is this: that as a question of 
law I affirm the conviction of Babu Ram 
in respect of both the offences of which 
he has been tried and .convicted; but for 
the reasons given, I reduce the sentence 
passed upon him in the matter of the 
second offence charged, that is to say, the 
false claim brought against Badri Prasad 
in the Court of the City Munsif. and I do 
so by setting aside the sentence of fine 
passed in respect of the conviction on 
that charge. The net result is that Babu 
Ram remains liable to two concurrent 
sentences of rigorous imprisonment 
amounting to one year in all. and to 
a single fine of Rs. 100, with an alter- 
native period of rigorous imprisonment. 

I understand that Babu Ram has been 
released on bail. If so he must surrender 
to his hail to undergo the unexpired 
ortion of his sentence. If the full fine 
of Rs. 200 has been paid then one-half of 
it, that is to say Rs. 100, will be re- 
funded. 

V.B./r.k, Sentejice reduced. 
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Knox, J. 

Sital Pande — Applicant. 

V. 

Emperor— Opposite Party. 

Criminal Misc. No. 216 of 1919, Deci- 
ded on 10th December 1919. 

Criminal P. C. (1898), S. 526— Magistrate 

displeased— It is no ground for transfer. 

The fact that a ^fagistrate bv iiis attitude 
sho\v.s that he is displeased with an accu-od per- 
son is not a sutficient ground for traasferiing 
a case. [p 30 c o] 

Harnandan Prasad — for Apidicint. 

Gor^. Advocate—iov the Crown. 

Judgment. This is ;in appHcation 
for transfer of what is culle.l Criminal 
Casa No. 177-11 ot 1919 from the Court 
of a Magistrate of t!ie First of 
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Basti to tluit to any other Magistrate in 
the district. The application is sup- 
ported by an afi&clavit. It is alleged in 
the so-called affidavit that the Magis- 
trate, without hearing any of the appli- 
cant's witnesses and without any case 
being instituted under S. 107, Criminal 
P. C., has called upon the applicant to 
show cause why he should not be re- 
quired to file a personal bond in the sum 
of Ks. 1,000 with two sureties in the 
sum of Es. 500 ench, but the other side 
have been required by the said Court to 

show cause whv thev should not be re- 

• « 

qnircd to file a i)ersonal bond for Bs. 500 
each with two sureties in the sum of 
Es. 250 each for one year. The applicant 
proceeds to say that this Magistrate has, 
on various occasions, shown hy his atti- 
tude that lie is displeased with the aj)- 
plicant and many times when he has gone 
to file some appications he has turned the 
applicant out of Court and refused to re- 
ceive his applications and threatened to 
send the ajiplicant to jail. That, on three 
occasions, dates specified, the applicant 
made applications before the aforesaid 
Magistrate init he refused to take them. 
That the Magistrate has been tlireatcn- 
ing to send tiie ajiplicant to jail and has 
been expressing Iiis disjtleasure in various 
ways— such ways ai-e not sjiecified — and 
lias started jiroceedings agiiint tlie ajijili- 
cant under S. 107, Criminal P. C. I 
understand then by this ajijilication 
that wliat the ajijilicant wants trans. 
forred is Ihe requisition of the Magis- 
trate under S. 107. Criminal P. C. that 
the apj)licant shall sliow cause whv he 
siiould not be ordered to execute a bond 


for k('ej)ing the the jieace. Now, the only 
jier.son \v!io can deal \^ ith proceedings of 
tills liind, [S. 107, Cl. 2, are proceedings 
wh(’re the )>erson informed against (ap- 
jiaiamtly the ai)i)licant in Hie j»resent 
case) «'!' Hie jilace whei-e lu'oach of the 
Iieatai is ajiproliended is witiiin the local 
limits oi such ^Magistrate's jurisdiction] 

is the Magistrate within the local limits 
of whose jurisdiction the aiijilicant re- 
sides. In the argument addressed to me f 
have ln'en more than once informed that 
the wlio issued the reipiisition 

is the SuhfliN i^ional ]\ragist rati*. T liave 
11 '.; heen inform(*il eitlu’r hy the affidavit 
or < ls<"vlu>i-e tliaf Hu'n' is any oth(*r 
"Magist who has jurisdiction in (his 


>ui.(li\ isioii ('xcej-t Hu' Magistiate who 
has issued Hi(' reijuisition, and I also 


doubt very mueb indeed whether under 
S. 526, Crirninal P. C., I have power to* 
transfer this proceeding. 

It is not an inquiry and it is not a trial,. 
There is no ofifence. What the Magistrate- 
appears to be intending is to prevent an 
offence being committed within his juris- 
diction. But, over and above these two- 
objections which appear, on the face of the- 
proceeding, sufficient cause has nob been 
shown to me that a fair and imiiartial en- • 
quiry or tria I cannot be had before this First 
Class Magistrate. It seems to me, after ’ 
hearing the argument, that the applicant 
has been offended by certain applications, 
of his having been returned to him andr 
from the Magistrate's refusal to receive 
applications he ajiprehends that thej 
Magistrate is disjileased w'ith him and ^ 
that the matter will not be inijiartially 
inquired into. The learned vakil who* 
appeared for the applicant put forward 
what he says were explanations furnished 
by the Magistrate concerned. How the- 
said vakil got hold of these I do not know;- 
but I do not think tliat the matter speci- 
fied in the affidavit amounts to more than- 
exaggerated language. For all these rea- 
sons I am not pvejiared to order a trans- 
fer. Tlie apjilication is dismissed. T am 
informed hy the learned vakil tliat he is 
in possession of a certified copy of Hie 
Magistrate’s explanation. 

v.c . /r . K . A ppl ication d i sm i sserl . 
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Tudball and Eyves, JJ. 

MaJiesii Vrasad Singh — Petitioner — " 
A[)pell:\nt. 

V, 

Mt. Bitdhnanti — Ojiposite Part> — Ecs- 
pondent. 

First Apjteal No. 56 of 1919, Decided 
on 28th November 1919, from order of 
Sub-Judge, Mirzapnr, D/- 7th Marclr 
1919. 

Civil P. C. (5 of 1908), S. 152-AppeaI. 

There is no appeal from an order passed undor 
S. 152. tr 31 C 1] 

S.N.Sen and J. N. Misra — for Ap- 
pellant . 

H. K. Mid'erjce and S. C. Chandhuri — 
for Eespondent. 

Judgment. — A jireliminury objection 
is taken that no ujipeal lies. The facts- 
may be hrieily stated. A decree was* 
jiasseil and jmt into execution. That de- 
crei* liad been confirmed on appeal in this- 
Court. The resjiondents discovered an 
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error in the decree by reason of .which 
they had been deprived of property in 
execution, to which they were on the face 
of the judgment entitled. They applied 
to the Court below for amendment of the 
decree. Objections were taken. The 
Court granted the application and amen- 
ded the decree. Another application 
after the amendment was made for resti- 
tution. That is the pbject-matter of a 
connected appeal. But in this appeal it 
is urged that no appeal lies from an order 
passed under S. 152, Civil B. C. The 
truth and the force of this contention are 
practically admitted and the Code is per- 
fectly clear on the subject that no appeal 
lies. We are asked to treat the appeal as 
an application in revision, but this we 
must decline to do for admittedly there 
are no merits whatsoever in the appel- 
lant’s case. The error in the decree was 
admittedly there and justice has been 
done, and we see no ground whatsoever 
to accede to this request. The result is 
that the appeal is rejected with costs to 
the opposite party including fees on the 
higher scale to the extent of Ks. 62-8-0. 

v.B./r. k. Appeal rejected. 
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PiGGOTT, J. 

Emperor 

V. 

Julua and another — Opposite Parties. 

Criminal Ref. No. 307 of 1919, Deci- 
ded on 1st December 1919, made by Sess. 
Judge, Cawnpore, D/- 5th November 
1919. 

Criminal P. C. (5 of 1898), Ss. 345 and 248 
—Offence under S. 24, Cattle Trespass Act 
joined with offence ifnder S. 323, 1. P. C.— 
Latter compounded — Former offence should 
be deemed to be withdrawn— Cattle Trespass 
Act (1 of 1887), S. 24. 

An offeoee under S. 24, Cattle Trespass Act, is 
not compounJablc; but where that offence is 
charged along with an offence under S. 323, I. P. 
C., and the parties effect a compromise in res- 
pect of the latter offence, the Magistrate is enti- 
tled to deal with the compromise as a with- 
drawal of the complaint in respect of the alleged 
offence under the Cattle Trespass Act, for ifno 
evidence were forthcoming on which to convict 
an order of acquittal would result. [P 3l C 2] 

Judgment. — The order of the learned 
Sessions Judge has been carelessly draf- 
ted. The reference toSs, 21 and 30, Cat- 
tle Trespass Act {l of 1871) are incorrect 
and have caused me some trouble. The 
actual complaint before the Magistrate 
was one of causing hurt coupled with the 
forcible rescue of cattle punishable under 


S. 24. Act 1 of 1871. So far as the par- 
ticular matter uuder reference is con- 
cerned I have come to the conclusion that 
the Magistrate, although his procedure 
may not have been perfectly regular was 
substantially right and that the inter- 
ference of this Court is not called for. 
The learned Sessions Judge is of course 
right in pointing out that an offence 
under S. 24, Act 1 of 1871, is not com- 
poundable under S. 345, Criminal P. C. 
A case under that section would however 
be a summons case and would result in an 
order of acquittal if no evidence were pro- 
duced on which the Court could find the 
accused guilty. In the present case the 
complainant entered into a compromise 
with the two accused Julua and Mulua in 
respect of whom this reference has beeni 
made. The compromise involved the' 
compounding of the offence of causing! 
simple hurt under S. 323, 1. P. C., and the! 
Magistrate was entitled to deal with it as; 
a withdrawal of the complaint in respect 
of the alleged offence under tiie Cattle 
Trespass Act. Limiting himself to al 
consideration of that offence only lie had 
jurisdiction to acquit the accused under 
the provisions of S. 218, Criminal P. C., 
if he saw sufficient reason for doing so. 

I am not disposed to interfere, and T order 
that the record he returned. 

V.B., R.K. Recommendation 

not accepted. 
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Mears, C. J. and Banerji, .1, 

Mahomed Sajjad Ali Khan and otJtcr-s 
— Defendants— A iiplieants. 

N . 

Mahoined Ishaq Khan and others—' 
Plaintiffs— Opposite Parties. 

Privy Council Aiipeal No. S of 1918, 
Decided on 22nd Noveml)er 1919, for 

leave to appeal to His Majesty in Council. 

Civil P. C. (1908). S. 109— Appeal under 
S. 109 against interlocutory orders should be 
allowed only when it will end litigation. 

Appeals ou matters interlocutory in their 
nature should be allowed to be preferred to Hi.s 
Majesty in Council only when their decision will 
practically put an end to the litigation and 
finally decide the rights of the parties. 

[I' 32 C 2} 

S. C. Mnkerji—ior Applicants. 

K. N. Katju—iov 0])posite Parties. 

Judgment.— This is an aiqdication by 
the parties who were defendants in the 
Court of the Subordinate Judge for leave 
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to appeal to His Majesty in Council 
against a decision of this Court, dated 
9th January 1918. It appears that an 
action was commenced on 3rd July 
1915 for the recovery of mesne prohts 
and when that action came on, the 
defendants took as their first point 
that, this action was barred hy reason 
of there having been a previous ac- 
tion between the same parties, and 
they relied upon S. 11, Expl. 5, Civil 
P. C. Tliey succeeded in persuading the 
learned Sul)ordinate Judge that lie ought 
. to regard the claim as falling witliin tlie 
princijileof res judicata. In that way 
the plaintiffs’ action came to a sudden 
termination. Tliereujion tlie jdaintiffs 
moved tlie High Court, and on the appeal 
it was lield tliafc the claim was not barred 
by reason of the previous action and the 


case was remanded for the decision of the 

Subordinate Judge. The result of the 

High Court decision was of course, to 

place the parties exactly as they were 

when first the case was opened before the 

lower Court with the exception that the 

issue of res judicata was settled in 

the iilaintifTs' favour. The defendants 

now ajiply for leave to take this point on 

ajipeal to the Privy Council. Now a 

reference to tlie pleading shows that res 

judicata was only one of several issues 

put forward hy tlic defendants. Thev 

• • 

contend, for instance, that the claim for 
mesne profits for the >ears 1912 and 1913 
is hun'cd hy lajise of time, that the suit 
is not cognizable hy the learned Subordi- 
nate Judge hut is a matter within the 
province of tiie Revenue Court. There are 
otiier matters of substance which must 
he dealt with, involving much more than 
mere arithmetical cahiladons or perfunc- 
tory apportionment of liability amongst 
the detenr(;ints. In these eircuinstances 
it remains to ho seen what are the 


princijiles wliich slioiild g<)vern an appli- 
cation of this kiiifl. T!io applic.rtion is 
based upon S. 109, Civil P. C., an 1 turns 
upon t!ie meaning to be given to a “ linal 


Hossein v. Mt. Bodha Bihi (l) and if Hq 
could have shown us that a decision on 
the res judicata point would in any event 
have settled tho rights of the parties 
except as to mere mechanical working out 
of the decree we should have granted the 
defendants a certificate and allowed the 
appeal to go to the Privy Council. A de- 
cision of the Privy Council affirming tliat 
of the High Court ^would however leave 
the various issues above referred to, still 
in contention between the parties. The 
plaintiffs counsel, who opposed the appli- 
cation referred us to several cases begin- 
ning witli that of KauseUa v. Ram Saricp 
(2), Ahmad Husain v. Cwhiud Krishna 
Nara 'ni (3), Nnri Mian v. Ganges Sugar 
Works Limited, Caionpore (4) and finally 
the case of Danoy v. Tofazul Husain (5). 
Now in each of those authorities there 
was a decision on some one point, just as 
in the case now under consideration there 
was a decision that the claim was barred 
but there were also outstanding points of 
considerable importance and of such a 
charcter that it could not be said that in 
whichever way the decision of the Privy 
Council went, the matter would be con- 
cluded. All of these cases are con- 
veniently grouped up in the Patna deci- 
sion Danby v. Tafazul Hiissain (5) and 
there is thus a uniform consensus ofl 
opinion that appeals on matters inter- 
locutory in their nature should be allowed 
to be preferred to His Majesty in Council 
only when their decision will practically 
put an end to the litigation and finally 
decide the rights of tlie parties. In this 
view it follows that the appeal must be 
rejected. We accordingly dismiss the 
application with costs, including fees on 
the higher scale. 

V . T > . / R . Application dismissed 

(1) [18951 17 All. i.A. 1=5 M. L 7 

•20=G Sar 580 (P. 0.). ‘ ’ 

{■ 1 ) U0071 5 A.L.J. 57=(1907)a, W N 091 
( 8 ) 119111 All. .891=9 I, C. 932. " ' 

(i) 1191(;l .38 All. 150=.32 I. C. MGJ 
(o) [1918] JO 1. 0. 290. 


decree in that si'ction. Now the (|ue-;. 
tion, un<l(‘r varying circiimstancr-;, lias 
been fieipiently litigaded. end. if ever a 
point of law can fairly be said to be 
crystalli/ed. i{ would seem that the !imo 
lias arrived wlien it can be said tliat this 
matter is demonstrated clearly and dell- 
nite!\ in a coiisist('nt stu'ies ot decisions. 

The dcicndants' eoimsel tiuitc naturally 
drew (.an atirntion to Saiyid M nzhar 
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SXL'AltT and Uvvps. r.f. 
.h'ayneshar Singh Sahi' 

Plaintiff-Appellant. 

v. 

Mnnshi Madho La/— D.-ieu lant— Res- 
pondent. 

First Appeal No. .did ^,l■ l.ip;, Decided 
on lOtb .July 1919. from deei-ian of Addl. 
Sub-.ludgo, Denares, D - L‘^’th June 1919. 
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Agra Tenancy Act (2 of 1901), Ss. 4 (2), 19 
:and 58 — Grantee planting grove — On gran* 
'tee’s death plaintiff admitted as tenant on 
-yearly rent — Plaintiff no heir of grantee— 
In ejectment plaintiff contended that grove 
was no "land” and Revenue Court had no 
.jurisdiction— Plaintiff held to be grove-holder 
non*occupancy tenant and could be ejected. 

B, the grantee of some land, planted a grove 
thereon) after his death B was admitted as a 
tenant on payment of a yearly rent. He con- 
tinued to pay this rent from 1899 till 1910 when 
the present defendant sued in the Revenue Court 
and obtained a decree for his ejectment, the 
Board of Revenue holding that though the grove 
in question was not “land” within the meaning 
■of the Tenancy Act, a decree for ejectment could 
be given on the ground that B came in after the 
death of the original grantee, not as his heir and 
not under the same contract as would bind him 
and the original grantee but simply as a tenant 
paying rent from year to year. B thereupon 
brought the present suit to obtain a declaration 
that the decree of the Board of Revenue was 
'illegal being one which the Revenue Courts had 
'no jurisdiction to pass: 

Held: that a grove-holder such as B was a 
non-occupancy tenant and the Revenue Courts 
'had the power to eject him and that the decision 
of the Board of Revenue was in no way illegal. 

[P 33 C 2J 

S.N. Sen and N. Upadhya — for Appel- 
lant. 

Sarat Chandra Choiodhri, L. M. 
Banerji and Kashi Narain Malvaya—iov 
Respondent. 

Judgment. The present respondent 
gave some land to Swami Bishudha Nand, 
it is said some 56 years ago, to plant a 
^rove. In 1899 the Swami died. Sub- 
sequently the Maharaja of Darbhanga was 
admitted as a tenant and paid the res- 
pondent Rs. 14 a year as rent. It ap- 
pears that he was recorded in the revenue 
papers as a non-occupancy tenant. Be 
iihat as it may, he continued paying the 
xent up till the year 1910 when the res- 
pondent brought a suit to eject him under 
‘S. 58, Tenancy Act. In his reply to that 
■suit the Maharaja of Darbhanga made two 
somewhat contradictory statements. In 
para. 2 of his written statement he stated 
ithat the holding was a grove pure aud 
'pmple, and that he was merely managing 
it as a sort of shebait. In para. .3 he 
went on to say that inasmuch as lie had 
lieen in charge and management of the 
iproperty for over 12 years he had ac- 
■quired a right of occupancy. Both the 
Assistant Collector and the Commissioner 
■dismissed the suit holding that the defen- 
dant had proved himself to be an oceu- 
pai^y tenant. On revision to the Board 
oi Revenue it was held that occupanc.r 
xi:hts could only be acquired in “land” 
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and that the grove in question was not 
“land” within the meaning of the Act. 
It held that a decree for ejectment of the 
defendant could be given on the ground 
that, after the death of the Swami, the 
Raja of Darbhanga came in not as the heir 
of the Swami and therefore not under 
the same contract as would bind the defen- 
dant and the Swami, but that he simply 
came in as a tenant paying Es. 14 year 
by year. The result was that the Raja of 
Darbhanga was ejected from the land. He 
then brought this suit for a declaration, 
for possession of the grove and mesne 
profits, on the ground that the defendant 
had no right to eject him and that the 
ruling of the Board of Revenue was ille- 
gal being one which the Revenue Courts 

had no jurisdiction to pass. There can 
be no doubt that such a grove-holder as 
the appellant is a tenant according to the 
definition in S. 4 of the Act. Next, it 
remains to be seen whether he is a non- 
occupancy tenant. S. 19, in which the 
word “land” does not find a place makes 
it quite clear that the appellant is a ' 
non-occupanoy tenant. Therefore the 
Revenue Court had power to eject him. 
S. 58 lays down the conditions under 
which a non-occupancy tenant may be 
ejected and there is nothing in that sec- 
tion which seems to exclude such a grove- 
holder. 

It is argued that S 58 implies a 
suit for ejectment from land, the word 
“land” as defined in S. 4 (2) of the Act 
being land used for agricultural purposes. 
But there is no force in this argument. 
The section lays down how such a tenant 
is to be ejected from his tenancy. That 
tenancy need not necessarily be over land 
used for agricultural purposes. It seems toi 
us therefore that the decision of the Board 
of Revenue was not only one which it 
had jurisdiction to pass but which was 
right. In this view it is unnecessary to 
conisder the various rulings of this Court 
and also of the Board of Revenue which 
have been cited to us as our finding on 
this point concludes the appeal. The re- 
sult is that the appeal fails and is dis- 
missed with costs including in this 
Court, fees on the higher scale. 

V.B.'R.K. Appeal dismis^edt 
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Meabs, C. J. and Banerji, J. 

'Dirgpal Singh — Petitioner. 

V. 

Pahladi Lal and others — Opposite Par- 
ties. 

Privy Council Appeal No. 13 of 1918, 
Decided on 24th November 1919, for 
leave to appeal to His Majesty in Coun- 
cil. 

(a) Civil P. C. (1908), S. 109 — Order of re- 
mand by High Court is not appealable unless 
it is final and involves some important ques* • 
tion of law. 


that the mortgagor obtained registration, 
of the document in the office of the Sub- 
Begistrar of Budaun by perpetrating this- 
fraud, that he got the Sub-Registrar to- 
register the document whereas he had no* 
interest in the property and he had not 
intended to mortgage it but had included 
it in the mortgage simply with the object 
of obtaining registration of it in the office- 
of the Sub-Registrar of Budaun. They 
however found that in this fraud the 
mortgagee did not participate, inasmuch^ 
as the property was recorded in the re- 


An appeal does not lie to the Privy Council a: 
of right against an order of remand by the Higl 
Court, unless it is a final order within the mean 
ing of S. 109 and the case is otherwise a fit on< 
for appeal to His I^Iajesty in Council involving s 
substantial question of law of general interest. 

(b) Civil P. C. (5 of 1908), S. 109 

Rs 3 Mortgagor's fraud in representing to 
registration officer that some property was 
within its jurisdiction whether it would vi- 
tiate mortgage when mortgagee is innocent 
IS question of general importance. 

• The question whether the fraud of a mortgagor 

alone in procuring the registration of the mort- 
gage deed in a particular registration office, by 
representing that some portion of the mortgaged 
property was within the jurisdiction of that office, 
would vitiate the mortgage and disentitle the 
iqortgag<», who was ignorant of the fraud, to en- 
force it, IS a substantial question of law of ge- 
neral importance to satisfy the- requirements of 
R. 3, 0. 46, [p 35 Q 2^ 

Gulzari Lal for Petitioner. 

B. E. 0 Conor ~ for Opjiosite Parties. 
Judgment. This is an application 

leave to appeal to His Majesty in 
Council- The suitr was one to enforce two 
simple mort^tages. The present appli- 
cant, wlio is tlie imrcliaser of a part of 
the mortgaged projierty, contested the 
suit on the ground that the registration 
pf the mortgages was invalid inasmuch as 
a part of the jiroperty comprised in the 
moitguge, whicli lay within the jurisdic- 
tion of the Bub-Registrar in whose office 
the mortgage deeds were registered, did 
not belong to the mortgagor and was 
never intended to bo included in the 
mortgage. The Court below lield that 
tlie registration of tlie document was in- 
valid by reason of the fraud perpetrated 
on the registering officer. It relied for 
Its decision upon the ruling of their Lord- 
slups of the Privy Council in the case of 
Harendra Lal llo)} Choindhury v. Uari 
Dasi Dcbi (1). Upon appeal to tliis Court 
the ffiarned Judge s of this Court found 

(1) A I. K. 1914 P. C. 07=41 Cal707'2=4 l i.~K 

010=231.0. G37 (P. C.). 


venue papers in the name of the mort- 
gagor although under an arbitration award 
it had been allotted to the share of other 
members of the family to wdiich the mort- 
gagor belonged. The learned Judges held 
that as the mortgagee did not join in the 
fraud, the registration \vas not vitiated 
by reason of the fraud of the mortgagor. 

They accordingly remanded the case to- 
the Court below for trial of the other 
issues which arose in the case. From 
this order of remand the present appli- 
cation for leave to appeal to His Majesty 
has been preferred on two grounds, The- 
first is that the order of remand was in- 
correct and the decision of the learned 
Judges of this Court was erroneous upon; 
the question of fraud. The second ground 
is that even if no appeal lies from the 
order of remand, the case is otherwise a 
fit one for appeal to His Majesty im 
Council within the meaning of R. 3,, 
0. 45, Civil P. C. We have recently 
held in the case of Muhammad Sajjad 
AH Khan v. Muhammad Ishaq Khan 
(2) that an order of remand made under 
circumstances similar to those of the pre- i 
sent case is not a final order within the 
meaning of S. 109, Civil P. C.. and that; 
an appeal does not lie as of riglit from 
that decision. We may mention that thei- 
value of the subject-matter of the suit 
and of the proposed appeal exceeds 
Rs. 10,000. The decision to which we- 
have just now referred follows a long se- 
ries of rulings of this Court and there- 
fore we must hold that an appeal does; 
not lie to His Majesty in Council in the: 
present case from the order of remand to: 
tiie Court below. We have next to con-' 
sider whether the case is "otherwise a fit! 
one" for appeal to His I^fajesty in Coim-^ 
cil. In order to justify us in certifying' 
the case to he a tit one for appeal, we 
luu-^^o jee- whet her th e case involves a 
(2) A. I. R. 1919 All. 81=641, CVsCH; 
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substantial question of law and whether 
that question of law is one of general 
importance. In the Privy Council case 
to which the learned Judges of this Court 
have referred, it was held that if the 
property of which registration was ob- 
tained did not exist, or if it existed, and 
the mortgagor and the mortgagee joined 
together for the purpose of committing a 
fraud in the registration department and 
getting the property registered by a Sub- 
^gistrar who should not have registered 
it, the registration would not be valid 
and the mortgagee would not be entitled 
to take the benefit of the document so 
registered as a valid document. That is 
not the case here. The question in the 
present case, as already pointed out, is 
whether the fraud of the mortgagor alone 
would vitiate registration and disentitle 
the mortgagee (who was ignorant of the 
mortgagor s fraud) to fenforce the mort- 
gage. This is clearly a substantial ques- 
tion of law. It does not appear to have 
been decided in any other case so far as 
we are aware and so far as cases have 
been cited to us. The question is one 
of first impression and being a substantial 
question of law, we should be justified in 
granting the application for leave to ap- 
peal if it is one of general importance. 
We are of opinion that the question is 
also one of general importance, as it fre 
quently arises in cases similar to the pre- 
sent. We are therefore of opinion that 
this case is otherwise a fit one" for ap- 
peal to His Majesty in Council and we so 
certify. 

V.B./b.k. Order accordingly, 
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Etves, J. 

Emperor 

V. 

Nurul Hason— Opposite Party 
Criminal Eef. No. 375 of 1919 Deci 

dedonSrdJuly 1919. made by Sess' 

Judge. Saharanpur. D/- 19th June 1919 ' 

Police Act (5 of 1861), Ss. 9 and ^9- 0^ 

•table convicted under S 29 — j”j 

during trial— - ' c Suspended 

in.Uted” „d A- ‘sponsion re- 

notlce under S 9-Cot, ‘b. 

with dir»M; ^onstable failing to comply 

he“w cafe 
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appear in the police lines and there to give two 
months’ notice as required by R. 9 of the Act if 
he did not wish to continue in the police force. 
He failed to comply with this order and was 
again prosecuted under S. 29 and sentenced to 
undergo imprisonment. The Sessions Judge re- 
commended that the conviction and sentence be 
set aside on the ground that the accused’s failure 
to return to.duty was one single ofience and he 
could not legally be again convicted merely be- 
cause he still failed to return: 

Held: that the second conviction was not for 
the same offence but for another similar offence 
the nist conviction being for failure to return 
to duty after leave; and the second for failure to 
return after he had been reinstated. [P 36 C 1] 

Judgment— Nurul Hasan, police con- 
stable. failed to return to duty on the 
expiry of casual leave and was in con 
sequence prosecuted under S. 29. Police 
Act, and, on conviction, was fined Rs. 30. 
This was on 17th January 1919. Pending 
that trial he had been suspended, but on 

1st February ^19 the Superintendent 

of Police passed an order reinstating him 
and called upon him to return to duty 
Orders were repeatedly sent to him to 
this effect, and it is admitted that in 

spite of these orders he failed to return 
to duty. Inconsequence he was pro 
secuted under S. 29, Police Act, for his 

failure to comply with the order of the 

Superintendent of Police dated 10th 
March 1919. directing him to appear in 
the police lines and there give a two 
months notice as required under S. 9 
of the Act. Tins order was so worded 
because Nurul Hasan had in the mean 
time sent in an application for leave to 
resign. This order was received by Nurnl 
Hasan on 13th March 1919. He hi\a^ 
to comply with it and in consequence he 
was prosecuted again under S. 29 of the 
Act. The accused admitted the facts 
hut pleaded that as he had alreadv been 
fined Rs. 30 for failure to return to dutv 
he uas jushfied m disobeying subsequent 
oiders calling him bade to duty The 
learned Magistrate convicted him and 
sentenced him to rigorous imprisonment 

Sessions 

Judge of Saharanpur has referred the 

Hn® " recommenda- 

tion that the conviction and sentence be 

set aside on the ground that his failure 
to return to duty was one single offence, 
ihe Judge says: 

duties without giving 
two months notice and he has been punished;’^ 

and suggests that therefore he could not 

legally be again convicted, merely be- 
cause he still failed to return to duty 
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It seems to me that the accused has not 
Jbeen punished again for the same offence 

( but for another similar offence. S. 9 of 
the Act provides that no police officer 
shall be at liberty to withdraw himself 
from the duties of his office except as 
provided in that section. At the first 
trial Nurul Hasan was punished for 
failure to return to duty after casual 
leave. On the second occasion he was 
prosecuted for failure to return to duty 
after he had been reinstated. These were 
two distinct and separate offences, though 
similar in character. It seems to me 
therefore that legally the conviction is 
right. At the same time I think under 
the circumstances of the case, a sentence 
■of rigorous imprisonment for two months 
is perhaps unnecessarily severe. I reduce 
the sentence to one of one month's 
rigorous imprisonment from the date of 
his original sentence. 

Let the record be returned. 
v.B./e.k, Sentence reduced. 
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PiGGOTT AND DaLAL, JJ. 

Sital Prasad and others — Appellants. 

V. 

Emperor —Opposite Party. 

Criminal Appeal No. 857 of 1919, De- 
cided on 17th November 1919, against 
order of Addl. Sess. Judge, Jaunpur, D/- 
3rd July 1919. 

(a) Penal Code (45 of 1860), S. 361, 
Expl. 1 — Person in temporary charge cannot 
prevail against lawful guardian. 

For the purposes of the first explanation to 
S. 361, a person in temporary charge of a minor 
cannot be regarded as the lawful guardian, as 
against the guardian at civil law. (.P 37 C 2 ] 
(b) Penal Code (45 of i860), S, 361 — Near- 
est male member is not necessarily entitled 
to custody of minor girl under Hindu law. 

The fact that a person happens to be the near- 
est major male relative of a minor giri does not, 
under the Hindu law, give him an absolute 
right to the custody of the girl. fp 38 C 1] 

J. M, Banerji — for Appellants. 

Govt. Pleader — for the Crown. 

Dalai, J. Sital Prasad, Rain Sawarth 
and Ram Tawakk.a, Brahmins bv caste, 
have appealed from their conviction of an 
otTence under S. 366, I. P. C. The charge 
against them was one <jf kidnapping a 
minor girl, Mt. Rajpatia, eight years of 
age, from tlio custody of her lawful guar- 
di;in, Mt. Chanderkali, in order to compel 
lier to marry a person ngainst her will. 
The willingness or otherwise of a minor 
Hindu girl to marry a particular person 
is not a matter for consideration at the 
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time of her marriage, so it will be difficult 
to make a distinction between a marriage 
by the agency of a kidnapper and mar- 
riage w'ith the help of hej relations so far 
as her own personal desire and consent 
are concerned. This however is a point 
of small significance, because in the event 
of the taking away of the girl being 
proved , the persons found guilty of kidnap- 
ping her would he guilty of an offence 
under S. 363,1. P.C., which provides for 

a substantial punishment. Mt. Rajpatia 
is a sister of Mt. Chanderkali's deceased 
husband Bikarmajit.and her fatherand the 
father of Ram Tawakkal, appellant, were 
own brothers. The fathers of both Mt. 
Rajpatia and Ram Tawakkal are dead. 

There are two minor brothers of Mt. 
Rajpatia alive. The case for the prosecu- 
tion was that the three appellants went to 
the apartment of Mt. Chanderkali on the 
night of 28th April last, picked up the 
minor girl Mt Rajpatia who was sleep- 
ing by her aunt’s side and ran away, that 
the appellants were pursued by the vil- 
lagers, who caught the appellants Sital 
Prasad and Ram Sawarth, and that these 
two appellants were promptly taken to 
the police station at Bomniaon, where a 
report was made by Mt. Chanderkali at 
7 a. ni. on 29th April. It was said that 
Ram Tawakkal made good his escape and 
that the appellants put down or let go 
the hold of the minor girl when they 
were pursued and before they were caught 
at a short distance from the girl’s house. 

Ram Tawakkal surrendered himself in 
the Magistrate’s Court on 14th May. when 
he presented to the Court a written state- 
ment charging the other appellants with 
the crime of kidnapping, This defence 
he subsequently abandoned for one in line 
witli tliat of tlie other appellants. The 
other appellants, who are brothers and 
residents of Sirauli, a village at some dis- 
tance from Pariat wliere Ram Tawakkal, 
the minor girl and Mt. Chanderkali lived, 
have throughout the proceedings put for- 
ward a consistent storv. They stated 

« • 

that the girl’s marriage was settled to 
take place with their younger brother 
Ram Prasad; that the agreement was 
entered into with Ram Tawukkal, who 
acted on behalf of Mt. Chanderkali, 
on a consideration of Rs. 200 to he paid 
to Mt. Clianderkali hy these two 
apiu'llants; that Rs. 1 00 lia<l been pre- 
viously paid to ^It. Clianderkali hv the 


Sital Prasad v. Emperor (Dalai, J.) 


SiTAL Prasad v. Emperor (Dalai, J.) 


1919 

hand of Ram Tawakkal, and that on 28th 
April in the afternoon these appellants 
went to the village of Pariat to the house 
of Mt. Ghanderkali and Ram Tawakkal 
with the balance of the money to fetch 
the minor girl by way of a dola ceremony 
of marriage. They added that at the 
house further negotiations took place bet- 
ween them and Mt. Ghanderkali on 
whose behalf the prosecution witness 
Ram Das was the spokesman at the time; 
that she demanded payment of an addi- 
tional sum of Rs. 100 over and above the 
amount agreed upon between the parties 
and that on their refural to submit to 
this exaction, a false charge of kidnap- 
ping was got up against them. I have 
read the evidence on the record and con- 
sidered the circumstances of the alleged 
arrest of the appellants Sital Prasad and 
Ram Sawarath. I am satisfied that the 
prosecution story of the taking away of 
the girl is false. If the appellants had 
laid a plan for the carrying away of the 
girl, it is not likely that they would have 
been caught so easily after a short pur- 
suit on a dark night. To all accounts the 
appellants had a good start, because the 
villagers first went to the house of Mt. 
Ghanderkali, discovered from her in 
which direction the kidnappers had gone 
and then started in pursuit. The prose- 
cution witness Jagerdeo made in the Gom- 
mitting Magistrate’s Court an incredible 
statement that Sital Prasad appellant 
dragged the girl along as he ran as if a 
small child of six could not be carried by 
the appellants. It must be remembered 
that the appellants are all men of under 
35 years of age. 

The prosecution witness Sukhnandan 
deposed in the Court of the Committing 
Magistrate that Sital Prasad and Ram 
Sawarath appellants were caught with 
the girl. Obviously when the inquiry 
prior to commitment was proceeding, all 
the details of an imaginary occurrence 
were not settled and this conflict of testi- 
mony, subsequently removed in the Ses- 
sions Court, confirms me in ray distrust 
of the prosecution story based on its im- 
probability. It is probable that Ram 
Tawakkal may himself have desired a 
share in the money which was to be ex- 
torted from the other appellants. I am 
not concerned with that aspect of the 
case. What I believe is that the appel- 
ants Sital Prasad and Ram Sawarath 
have in thje main told the truth. Mt. 
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Ghanderkali is not without friends to- 
help her. The prosecution witness Ram 
Das is a partisan of hers and the girl,. 
Mt. Rajpatia has deposed that on the way 
to the palice station they stopped at the- 
house of a presumably influential man of 
the locality, Munshi Adya Saran. I hold 
that there was no taking away of the- 
minor girl from the custody of Mt. Chan- 
derkali. 

The charge therefore fails and the- 
appellants are entitled to an acquittal 
A learned Judge of this Court referred 
this case to a Bench on a point of law 
raised by the appellants’ learned counsel 
during argument. It was argued that 
Ram Tawakkal was the guardian of the 
girl under the law applicable to Hindus 
in this Province, and that therefore the- 
taking away of the girl by him and his 
associates from the custody of Mt. Chan- 
derkali did not amount to kidnapping as- 
defined in S. 361, 1. P. C. I w'ould ac- 
cept the inference of law under the In- 
dian Penal Code, if Ram Tawakkal were 
proved to be the girl’s guardian under 
the Hindu law. 

The first explanation to S. 361, 1. P. C., 
which defines lawful guardian, extends 
the accepted definition of these \vords- 
under the civil law governing the- 
minor. The definition does not exclude- 
the person who would be the minor's 
guardian under the civil law applicable 
to the minor. This precaution of extend- 
ing the meaning of the words lawful 
guardian under the criminal law was 
taken to preclude persons other than the 
civil Ia\Y guardian from raising the tech- 
nical plea that the legal relation of ward 
and guardian did not exist between the 
minor and the person from whose actual 
custody the minor may liappen to be 
taken away. The person in temporary, 
charge of the minor cannot however take 
advantage of this definition given in the 
first explanation to S. 361. I. P. C., as 

against the guardian at civil law. If I 

I I 


had been satisGed that Ram Tawakkal 
was the guardian of the minov girl Mt. 
Rajpatia at civil law, I would not have 
inquired further into this case. Such a 
relationship would have saved him and 
the other appellants from prosecution 
under S. 363,1. P. C., even in the case 
of the taking away of the girl being prov- 
ed. I am of opinion that Ram Tawak- 
kal is not tlie guardian of Mt. Rajpatia 
under the Hindu law. 
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"There was not, even before the passing of Act 
8 of 1890 any one other than the father or mo- 
ther who bad an absolute right to the custody 
of Hindu minor. This was decided in the case 
of Krisio Eissor Nfoghij v. Kadennoye Dassee 
0). [Trevelyan and Stevens. JJ., Mt. Bhikuo 
Eoer V. Mt. Ghamela Koer (2),!’* 

Under the Hindu law Ram Tawakkal 

has not an absolute right to the custody 

of Mt. Rajpatia on the sole ground that 

he happens to l)e the nearest major male 

relation of the girl. It was open to the 

defence to prove that Ram Tawakkal was 

appointed a guardian either by a Court 

of law or by the brotherhood or that he 

had actually assumed such responsibility 

without any objection being raised by the 

blood relations or bv the brotlierhood. If 

♦ 

such proof had been fortliconiing, it could 
have been presumed that Mt. Chander- 
kali had custody of the girl Rajpatia in 
the capacity of an agent of Ram Tawak- 
kal. There is no such proof on the re- 
eord. At the trial it was abundantly 
proved that Mt. Ch ande xkali acted and 
was acknowledged as the guardian of the 
minor girl, and not Ram Tawakkal. Ram 
Tawakkal is separate from the minor 
children of his uncle and the guardian- 
ship of the children has been undertaken 
by Mt. Chanderkali the eldest and only 
major member of tlie divided family using 
the word family in its general sense and 
not in tlie restricted sense of a collection 
of males under the Hindu Law. That 
such is the fact is indicated even by the 
nature of the defence set up by the ap- 
pellants. The defence of the ai)p 0 llants 
Sital Prasad and Ram Sawarath was that 
the marriage negotiations were carried on 
between them and Mt. Chanderkali who 
acted through her agent Ram Tawakkal. 
It was never suggested that Ram Tawak- 
kal liad consented to the marriage and 
that such consent was sufficient for the 
l)erformance of the marriage contract. 
Ram Tawakkal himself, when he sur- 
rendered in the Court of the Committing 
Magistrate, tried to save himself by tak- 
ing the part of Mt. Chanderkali. On tlie 
facts tlierefore I would set aside the con- 
viction and sentence jiassed on tlie three 

appell:uits. 

Piggott, J . — I concur generally and 
more ])ai-ticularly with regard to the 
facts. The appellants were in this diffi- 
culty, that Ram Tawakkal was never 
frank with the Court and that counsel on 

fl) [1678] 2 C. L. R. 58.S. 

12) [1808] 2 C. W. N. 191. 
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his behalf eventually took up a position, 
at least by way of an alternative defence 
in this Court, which had never been sug- 
gested in the Court below. As regards the 
two appellants other than Ram Tawak- 
kal, I have no doubt that whatever they 
did and I do not believe they did pre- 
cisely what the prosecution witnesses 
have stated, was done in the bona tide 
belief that the consent of Mt. Chander- 
kali had been obtained to tiie proposed 
marriage of the minor girl. 

Ram Tawakkal’s plea that even on the 
findings of fact recorded by the learned 
Sessions Judge, he was entitled to an ac- 
quittal, labours under this difficulty, that 
his own defence in the trial Court in- 
volved a virtual admission of Mt. Chan- 
derkali's position as the de facto guardian 
of the minor. I am however satisfied 
that on the existing state of the record, 
it is impossible to feel sufficient confid- 
ence in the prosecution evidence to find 
any of the appellants guilty. 

By the Court. — We accei^t the ap- 
peals of all three appellants, set aside 
the conviction and sentence against them 
and acquit them of the offence. As they 
have been released on hail, their security 
bonds will be discharged. 

V. B./r.k. Appeal accepted. 
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Full Bench 

Bafique, Stuart and Wallach, JJ. 

In the matter of Amrita Lai. 

Civil Misc. No. 276 of 1919, Decided 
on 6th August 1919, from report of Dist. 
Judge, Gorakhpur, D/- 17th April 1919. 

Legal Practitioners Act (18 of 1879), S. 13 (f) 
— Mukhtar addressing grossly insulting 
letters in connexion with copy applied for 
can be proceeded against under S. 13 (f). 

A mukhtar practising in a Subdivision ad- 
dressed certain letters to the Subdivisional Officer 
in connexion with a copy for which he had ap- 
plied. The contents of the letters were grossly 
insulting, and the matter was reported to the 
High Court, where it was conteuded that, on 
the facts, there was nothing which would entitle 
the Court to take action under Ss. 13 and 14. 

Held: that the mukhtar could be proceeded 
against under S. 13 (f) of the Act. [P 39 C 1] 

P. Z>. Tandon — for Appellant. 

Offij. Govt. Advocate — for the Crown. 

Judgment. — A notice lias been issued 
to Pandit Amrita Lai. mukhtar, by a 
a Full Bench of this Court on a report of 
the District Judge of Gorakhiuir, dated 
17th April 1919, to show cause why the 
report made against him should not be 
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.accepted and why proper orders should 
J 20 t be passed against him under S. 14, 
Legal Practitioners Act. The substance 
r of the complaint is contained in the Dis- 
trict Judge s report and the accompany- 
ing papers. It is that the mukhtar in 
question, who practises in the Criminal 
and Eevenue Courts in the Kasia Sub- 
■division of Gorakhpur, had been grossly 
insulting to a Subdivisional Officer in 
that Court. The language objected to was 
.contained in three letters, dated 22nd 
July, 31st July and 5th August 1918. 

We have heard the learned counsel 
who represented the mukhtar in question. 
He argued upon the wording of Ss 13 
-and 14, Act 18 of 1879, but. in the 
main, confined his plea to a frank admis- 
sion that the language used in these 
letters was most improper, coupled with 
a submission for clemency on the ground 
that his client had been misled and be- 
*trayed into using the language of an im- 
proper kind for which he felt genuine 

regret now that he had time to reconsider 
his position. 

*4 ♦ 

The suggestion that on the facts there 
is nothing which entitles us to take action 
under the provisions of Ss. 13 and 14, 
Act 18 of 1879 cannot possibly be sup- 
ported. The provisions of S. 13 (f) clearly 
cover the case, and it is unnecessary to 
discuss whether it would not also fall 
'Under the provisions of S. 13 (b). The 
iacts are very simple. 

The mukhtar had applied to the Sub- 

divisional Officer for a copy of a judgmebt 
of acquittal. The record, in which the 
judgment had been passed, did not hap- 
pen to be in the copying department of 
the Subdivisional Officer of Kasia and 
through no fault of his, he was unable to 
supply a copy of that judgment. It was 
open to him to forward the application to 
:the headquarters of the Gorakhpur Dis 
trict where the record had been trans- 
mitted in the ordinary course, and possi- 
bly it was his duty to have forwarded the 
■application to headquarters. It is not 
■quite clear whether the rules of the Kasia 
Courts had been properly posted up to 
date, but, in any circumstance, if the 
■officer m charge of the copying depart- 
ment had directed, even without official 
authorization, that the mukhtar should 
himself apply at the headquarters for the 
'Copy, he would not have done anything 
■serious or anything which a reasonable 
iierson could take exception to. What 
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he did was this. He returned the appli- 
cation to the mukhtar, who refused to 
receive it. He sent it again to him by 
post. The mukhtar again refused to re- 
ceive it. Finally the application was torn 
up. By this act the mukhtar might have 
been put to a loss of some 13 annas. On 
this the mukhtar addressed the officer in 
charge of the copying department (the 
officer in question being the Subdivisional 
Officer, a Deputy Collector and Magistrate 
of standing and position) a letter, the 
terms of which were deliberately insult- 
ing and offensive. He followed’ this up 
with an even worse letter and ended that 
particular transaction by a third letter, 
which was the worst of the three. These 
letters would have been perfectly intoler- 
able if addressed by one private person 
to another private person, and it is di®- 
cult to understand how any man, holding 
the responsible position which attacl;e.s 
to members of the legal profession could 
have been so misguided as to write them. 

The question remains; Howls this man 
to be dealt with ? His learned counsel 
has put forward everything that can rea- 
sonably be said on his client’s behalf, and 
we do not consider that he has said any- 
thing too much. He has certainly not 
said too little. He pleads that the case 
should be met by a reprimand. Now we 
have a right to look, not only to the 
letters with which this man was charged 
before the Subdivisional Officer, but to 
certain other papers upon the record to 
gather how far a reprimand will meet the 
case. We find from one of the i)a])ers, 
which was a letter admittedly written by 
this mukhtar some months after the first 
incident, i. e., a letter, dated 20th March 
1919, that when there was a difficulty 
about renewing his certificate as a re- 
venue agent (a matter with which we 
have no concern; that has already been 
decided by the revenue authorities), he 
addressed the Subdivisional Officer of 
Kasia not only in the most offensive 
manner, but actually went so far as fro 
threaten him. The threats undoubtedly 
were foolish to a degree; they were more 
like the ravings of a silly child who had 
lost his temper than the statements of a 
responsible man. But we are bound to 
take into consideration that this man, 
who, we find, when he was proceeded 
against in the first instance, had said that 
he had done nothing offensive and that he 
did not mean to do anything wrong, a few 
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months later used worse language than 
before. How can we reasonably expect, 
if we take the lenient view which his 
learned counsel has asked us to do, that 
he will not return to his avocation feel- 
ing that he has gained a moral victory, 
and he even more offensive than before ? 
We naturally do not wish to stand in any 
man’s way, but we are bound to protect 
not only Magistrates who are doing their 
duty and should be helped rather than 
hindered bv members of the Bar but also 
the credit of the legal profession, and it is 
our duty to take notice of an incident like 
this in a manner which shall make for 
the improvement of the person concerned. 

The Subdivisional Magistrate who made 
the inquiry suggested that a year’s sus- 
pension would be sufficient to bring this 
mukht.ir to his senses. The District 
Judge appeared to have thought that a 
larger period was necessary. We are in 
no way bound by the suggestions made by 
these officers under S. 14, Legal Practi- 
tioners Act. Now the matter has come 
before us, it is our duty to take the action 
which we consider necessary and after 
consultation we have come to the conclu- 
sion that the least that we can do is to 
suspend this inukhtar for two years. He 
will be suspended from practice for two 
years accordingly. At the same time 
he is warned to mend his ways when he 
returns to practice as his next slip may 
be )iis last. The suspension will take 
place from the date of this order and he 
will deposit his certificate of practice 
with the Registrar of the High Court 
within a week. 

V.B./R.K. Miikhtar suspended. 
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PiGGOTT, J. 

Kanhaiya Lal and others — Petitioners. 

V. 

Empero ) — Opposite Party. 

Criminal Ref. No. (360 of 1010, Deci- 
ded on 27th October 1010, made by Sess. 
Judge, Meerut, D/- 20tli Soptemlier 1010. 

Stamp Act (2 of 1899), S. 62 — Conviction 
under S. 62 without proof of dishonest inten- 
tion is not tenable. 

In order to secure a conviction under S. 02 there 
must be a dishonest intention to evade the pay- 
ment of stamp duty. Where the facts and circum- 
stances of a ease show that there was no such in- 
tention a conviction under that section is bad hi 
law. LPIIOI] 

Facts. — The facts appear from the fol- 
lowing order of reference by the Sessions 
Judge: 


Lala Hardeo Prasad, his wife Mt. 
Ohandrawati and his minor son Sham 
Behari Lal, aged 4 years, with five others- 
have been convicted under S. 62, Stamp 
Act, and sentenced to pay a fine of Rs. 30- 
each. They have come to this Court in. 
revision under S. 437, Criminal P. G. 

The facts giving rise to the present con- 
viction briefly stated are as follows: 

The above eight persons arranged to- 
start a small bank, and with that object 
got the Memorandum of Association pre- 
pared by a local legal practitioner, B. 
Bri] Nath, B. A.,LL. B. The latter having; 
drafted the Memorandum, dispatched it 
to the Registrar, Joint Stock Companies, 
Lucknow, on Bth May last. The ordinary 
practice is that the Memorandum of 
Association is first drafted, printed andi 
then submitted to the Registrar for ap- 
proval as alterations and additions are- 
generally made. In the present case the- 
Memorandum was typed and sent with a 
covering latter. It may be noted that 
the executants of this Memorandum obvi- 

ouslv in order to make them sure andl 
% 

confident of the transaction, affixed their 
signatures. to the document. The Regis- 
trar finding the document duly signed,, 
impounded it as he thought that it ought 
to have been engrossed on a stamp paper 
of Rs. 40. The imtter was reported to- 
the Collector who made it over to the 
Stamp Officer for a report. This latter 
officer reported on 13th Tune 1919 that 
the stamp duty of Rs. 40 plus the penalty 
of Rs. 120 were already paid by the- 
executants, but that they should be pro- 
secuted under S. 62, Stamp Act. The 
District Magistrate accepted this report 
and prosecution was started which resul- 
ted in the conviction of the applicants. 

Bahu Brij Nath, vakil, is a respectable 
person and it is inconceivable liow he 
should have sent the document as an 
original one. His evidence on the record 
sliows that by sending it to the Registrar 
as it was he meant to obtain his approval 
before getting it faired out, printed and 
finally sul)mitted to His Excellency the 
Viceroy in Council for a licence as pro- 
vided by a Special War Enactment. Even 
tlm trving Magistrate lias found that the 
applicants neve>' intended to evade pay- 
ment of duty. In his opinion however 
intention of evading payment was not at 
all necessary for the i)iirposes of S. 62. 
In my opinion this view is wrong. The 
provision attacl^ed to S. 48, Stamp Act 
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isveryolear. It lays down that after 
the payment of the deficiency and the 
penalty, if the Collector be of opinion 
that the stamp duty was evaded inten- 
tionally he inay order prosecution. In 
this case it is obvious from the District 
Magistrate’s report and the Collector’s 
order that the latter never ruled that 
there was any dishonest intention to 
evade payment. The lower Court has 
refrained from coming to a finding as to 
the applicants mala fides in this matter 
It only relied on the sanction given by 
the Collector. No sooner the applicants 
vere informed of the deficiency than they 
deposited the Rs. 40 and the penalty 
Rs. 120, five times. It may be a case of 
mere oversight on the part of the pleader 
who sent the papers to the Registrar, 
and the applicants do not seem to be in 
any way liable. At any rate, the minor 
applicant Sham Bihari, who too has been 
fined Rs, 30, is not in anv manner res- 
ponsible, vide S. 83, I. P. C. Under the 
circumstances I think that the prosecu- 
tion and conviction both are unwarranted 
by law. The exaction of Rs. 120 as 
penalty was quite suflScient to safeguard 
the interest of Government revenue. I 
would therefore recommend to the Hon’ble 
Court that the conviction and sentence be 
set aside and the fines, which have been 
paid, be refunded. 

Judgment.— I accept the reference of 
the learned Sessions Judge. For the 
reasons stated by him I set aside the con- 
victions and sentences in this case and 
acquit the accused persons of the offences 

charged. The fines if paid will be refun- 
ded. 

^ .B./r.k. Reference accepted. 
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Wallach, J. 

Nirmai Singh and others — Accused — 
Applicants. 


v. 


Ernperor— Opposite Party. 

Criminal Revn No. 389 of 1919, Deci- 
ded on 25th July 1919, from order of 
bess. Judge, Shahjahanpur, D/. 26th June 

(a) Criminal P. C. (5 of 1898), S. 103- 
Ketpectable person of locality must be called 
to witness search— Omission would justify 
opposition to .earch-No offence under Penal 

Code’ S all ' «>””i««<l-PenaI 

An officer of police who is empowered to con- 

is entitled to carry out a 
search without a warrant, but in carrying out 


such search is bound, under S. 103, to call upon 
two or more respectable inhabitants of the locality 
to attend and witness the search, and if he omits 
to do so, a householder would be justified in 
closing his door and refusing ingress into the 
house, and would not be guilty of an offence un- 
der S. 332, Penal Code. [P 42 C 1 2] 

(b) Penal Code (45 of 1860), S. 332— Ille- 
gal search may be opposed but police officer 
cannot be compelled to do illegal act. 

While it may be necessary to oppose a police 
officer from forcing his way into a house in order 
to honestly prevent an illegal search, there would 
be no justification for compelling him to do some- 
thing illegal. ^ LP 42 C 2} 

J. M. Banerji — for Applicant. 

ilssi. Govt. Advocate — for the Crown. 

Judgment.— A Magistrate of the First 
Class convicted eleven persons under 
Ss. 147 and 332, I. P. G., for rioting and 
causing hurt to a public servant in dis- 
charging his duties, and sentenced them 
to varying terms of imprisonment and to- 
fines. On appeal the learned Sessions 
Judge of Shahjahanpur allowed the ap- 
peal of one Sukdeo Singh but dismissed 
the appeal of the other ten appellants,, 
upholding the sentences passed on them! 
These ten persons have filed revision inthie 
Court against their convictions and sen- 
tences and were released on bail by the- 
learned Judge who admitted their appli. 
cations. The facts of the case are some- 
what singular. It appears that a bur- 
glary was committed on the night of the 
30th September 1918 in the house of one 
Bhujai in the village of Kandar, in which 
besides other property, a brass thal 
and lota were lost. A report was 

made in the ordinary course and Sub- 
Inspector Godhan Lai, second officer of 
the police station, Jalalabad, within 
whose circle the ofi^ence was committed, 
took up the investigation. He suspected 
one Harsahai Bhangi. and on 5th October 
he first searched his house, and finding 
nothing he proceeded, on information re- 
ceived that the stolen property was in 
the possession of one Nirnial Singh of 
Kateli, a village some two furlongs away 
from Kandar, to Kateli and at once 
wanted to search his house. Chunna and 
Partil, chowkidars, had in tlie meantime, 
come up and were with him at the time. 
According to the facts as found by the 
Courts below, he informed Nirmai Singh 
that he suspected that the stolen pro])erty 
was in his house and wanted to search it. 
Nirmai Singh and the other applicants 
resisted his doing so, and whilst thus 
resisting, they are alleged to have caused 
simple injury both to him as well as to 
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•tlie chowkiclars. They are further al- 
leged to have snatched his pagri and 
revolver from him, and are alleged fur- 
ither to have compelled him under threats 
to draw up a search list saying that a 
search had been made and that nothing 
had been found. These facts are con- 
:tested by the petitioners, but I am not 
prepared to go behind the findings of fact 
in revision. Several points of law have 
been raised by the petitioners. It is 
claimed that tlie search was wholly ille- 
gal on two grounds: 

(1) It is argued that the Sub-Inspector 
was not empowered to proceed on the 
search without a warrant. I am not 
prepared to accept this contention. The 
Sub-Inspector was undoubtedly empow- 
ered to investigate. Being empowered to 
investigate the cluarge lie had, in my opi- 
nion the right to search, which is inciden- 
tal to his right to investigate. 

(2) It is further argued in support of 
the petitioners* application that the officer 
■conducting the search was bound under 
S. 103, Criminal P. C., to call u[)on two 
or more respectable inhalutants of the 
locality to attend and witness the search. 
That section further provides that the 
search shall be made in the presence of 
search witnesses. It is admitted on be- 
half of the Crown tliat the provisions of 
this section were totally ignored by the 
Sub-Inspector, but it was argued in sup- 
port of the conviction tliat the provisions 
of that section wore purely formal and 
that noncompliance with the same would 
not invalidate tlie search and that there- 
fore the officer conducting tlie search, in 
s-pite of his ignoring the provisions of 
that section, was acting in the discharge 
of his duties, and that the interference 
with him would constitute an offence un- 
der S. 322, 1. P. C. In the absence of 
any authority in support of the learned 
•Government Advocate’s contention I am 

* not [U'Cpared to uphold it. Police officers 
must he protected wlien acting in the 
exercise of their duties. The public have 
also rights, and it is very important that 
those riglits of the housoliolder should be 
3afoguard(*(l . S. 103, Criminal P, C., was 
introduced into the Act in order to safe- 
guard the rights of a hoiiseholder and 
also to ensiiia; tliat the searcli conducted 
|by the police officials should he an honest 
search and a genuineone. I am prepared to 
go so far as to liold that wlien the provi- 
'sioDs of that section are ignored, a house- 
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holder is justified in closing his door and 
refusing ingress into his house. Holding 
this view I am of opinion that no offence 
under S. 332, 1. P. C., has been made 
out. On the other hand it is quite clear 
on the facts as found, that the applicants 
were absolutely unjustified in the fur- 
ther action taken by them beyond merely 
preventing the police officer from enter- 
ing the house. This further action con- 
sisted in compelling the police officer to 
draw up a document setting out that a 
search had been made and nothing w'as 
found. The petitioners, through their 
counsel here, deny that such action was 
taken by them and the learned counsel 
asks me to look into the evidence in order 
to satisfy myself on that point, but I am 
not going to look into the evidence in a 
revision. It may have been necessary, for 
the purpose of honestly preventing 
the Sub-Inspector from forcing his way 
into the house and conducting the illegal 
search, to snatch away his revolver, but 
there can he absolutely no justification 
for the further action of compelling him 
to write out the false statement that the 
search had actually taken place. Whilst 
being therefore of opinion that the peti- 
tioners should be acquitted of the charge 
under Ss. 147 and 332, I. P. C., I am of 
opinion that they are guilty under S. 503 
read with S. 149, 1. P. C. 

The applicants have been sentenced 
to heavy terms of imprisonment and also 
to heavy fines. I am informed that each 
of them has undergone ten days’ rigorous 
imprisonment. They have served suffi- 
cient terms of imprisonment and I reduce 
the periods of their imprisonment to the 
periods already served. It is further 
submitted, and not contested, that the 
ten petitioners are members of one and 
the same family. The combined fines to 
which they have been sentenced amount 
to an aggregate sum of Rs. 1.900. I sen- 
tence eacli of the petitioners to a fine of 
Rs. 50 in addition to the imprisonment 
under the section under winch I iiave 
convicted them. In case of nonpayment 
of fine, each accused, who does not pay 
such fine, will serve a term of three 
months’ rigorous imprisonment. 

V. B . U . K . Se7i te 7ices red need . 
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Lindsay, J. 

Bazmir Khan and oi/iers— Plaintiffs— 
Appellants. 

V. 

Eustam Khan and others — Defendants 
Bespondents. 

Second Appeal No. 1613 of 1917, De- 
jQided on 13th November 1919, against 
.decree of Dist. Judge, Budaun, D/- 18th 
May 1917. 

Possessory Title-It is good against world 

.«xcept true owner— Heirs can continue in 
|)os8ession. 

A person in possession of property however im- 
•perfect his title may be, has good title as against 
the whole world, except the true owner, and 
•such title is capable of descending by inheritance 
to ms heirs. 0ntil the_ true owner comes for- 
ward to assert a claim to tl;e propeftv, such heirs 
.are entitled to dotitinu^ in possessio'n' [P 44 0 1] 

Ibini Ahmad— ior Appellants. 

Iqbal Ahmad and Mangal Prasad 
Ehargava for Respondents. 

Judgment, This appeal, in my opi- 
nion, must, prevail.,. Tim . facts may be 
briefly stated as follows: - The . dispute 
jelates to a small parcel of zamindari 
property which admittedly belonged at 
.one time to a lady called Muhamraadi 
Begum. She died in the year 1911. 

It is now admitted that before her 
-death, that is to say, in the year 1907, 
Muhammadi Begam made gift of her pro- 
perty to two persons, Inayat Khan and 
Rustam Khan. Rustam Khan is the 
, principal defendant-respondent in this 

appeal. 

According to the finding of the lower ap- 
pellate Court the history of Inayat Khan 
find Rustam Khan is this: They were 
ifoundlings who were discovered in the 
bazar at Peshawar by the husband of 
■this lady Muhammadi Begam. They 
were brought to Muhammadi Begam s 
house and were reared as her children 
■she having no children of her own. It is 
iound however that there was no blood 
relationsbp between Inayat Khan and 
Rustam Khan. 

Inayat) Khan died in 1909 and at the 
time of his death he had become the 
•owner by gift of the property now in dis- 
pute, Glaims for mutation in respect of 
■this property were put forward bv 
Muhammadi Begam on the one hand and 
by Eustam Khan on the other hand The 
Eevenue Court decided in favour of 
Muhammadi Begam, and the property 
.continued to be recorded in her name 
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down till the time of her death in the 
year 1914. After the death of the lady 
there was another dispute regarding muta- 
tion. ^ The present plaintiffs-appellants 
Bazmir Khan and others claimed muta- 
tion on the ground that they were legal 
heirs to the estate of Muhammadi Begam. 
Rustam Khan, the principal respondent, 
also claimed as an heir on the ground 
that he was the brother of Inayat Kiian 
and was the true owner. The result of 
this dispute was that the Revenue Court 
awarded mutation in favour of Rustam 
Khan,^ and so we have the present suit 
in which the plaintiffs claiming as heirs 
of Muhammadi Begam came into Court 
and asked for recovery of possession. 

The Courts below have dismissed the 
plaintiffs’ claim. 

I have already referred to the fact that 
the story put forward by Rustam Khan 
that he was the brother of Inavat Khan 
and consequently his heir has been ex- 
ploded. It is clear therefore that Rus- 
tam Khan has no right to this property 
on the ground that he is an heir of 
Inayat. On the other hand, it is adjnit- 
ted that the plaintiffs are the rightful 
heirs of Muhammadi Begam. The learned 
Judge of the Court below however has 
taken a peculiar view of the case. He 
says m his judgment that after the death 
of Inayat Khan who had acquired this 
property by gift, Muhammadi Begam had 
no right to possession of the property and 
consequently as she had no right and as 
Rustam Khan has no right to the i)ro- 
perty, it has escheated to Government; 
and so he says that the plaintiffs, although 
he finds them to be the rightful heirs of 
Muhammadi Begam, have no claim to be 
put in possession on the ground tliat 
Muhamraadi Begam had no title to the 
property herself. It is clear that this 
opinion of the lower appellate Court is 
wrong. While it may be the case that 

Muhammadi Begam had no title as heir 

^ this property after the death ot Inavat 
Khan, it is nevertheless clear that she 
was at least in possession without title 
and her possessory title was capable of 
eing disposed of either by transfer or by 
inheritance. The law on this subject 
has been well settled and I need not refer 
to the long series of authorities. The 
case specially relied upon by the learned 

appellants is reported as 
i^ind Pra sad y.Jlohan Lai (l) That 

(1) [1902J 24 Ail. 157.' ' - ‘ 
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case followed the well known case of 
Asher v. Whitlock (2). Another case has 
been referred to in this connexion, an 
unreported case, Second Appeal No. 1399 
of 1913, decided by Sunder Lai, J,, on 3rd 
July 1914. There can be no doubt that 
at the time of her death Muhamraadi 
Begam had a title which though perhaps 
imperfect was nevertheless capable of 
descending by inheritance to her heirs, 
who are the plaintiffs, and until the true 
owner of this property comes forward to 
assert a claim, the heirs of Muhammadi 
'Begam are entitled to possession. I say 
nothing regarding the rights of Govern- 
ment in this matter. If the property 
has escheated to Government, it canconae 
forward and assert its claim if so advised. 
All that is necessary to say here is that 
Eustam Khan, who has no title of any 
kind to the property, cannot be main- 
tained in poss 0 sssion to the exclusion of 
the plaintiffs who are the heirs of 

Muhammadi Begam. 

The learned counsel for the respon- 
dents in arguing his case referred to the 
provisions of S. 41, T. P. Act. I take it 
that his intention was to suggest that the 
defendants in this case other than Rus- 
tam Khan were entitled to be maintained 
in [lossession notwithstanding the status 
of the plaintiffs as heirs of Muhammadi 
Begam. Their case was that they were 
boua fide i)urchasers for value from Rus- 
tam Khan whose name was entered in 
the khewat. That plea is no answer to 
the plaintiffs' case. If Rustam Khan had 
no title whatever to this property, he 
could not by sale or otiierwise convey 
any title to this property to tiie other de- 
fendants. As to S. 41 it cannot help the 
case of tlicse defendants purchasers, un- 
less indeed thev could show that there 
was something in tlie conduct of the pre- 
sent plaintiffs entitling them to say that 
their purchase could not l)e avoided by 
the plaintiffs. S. 41 covers tlie case of 
tlie transfer of property i)y an ostensible 
owner, that is to say, l)y a jH*rson who 
Ivvs been in ostensible possession with 
t)ie consent, express or implied, of tlie 
tiaie owner. No such cusf* can he set np 
here liowever for in view of the facts 
uhich base lu'en set out hf'fore, tliere is 
nothing to suggest that the present plain- 
tiffs (‘ver stood aside and consented, 
eitlicr expressly or by implication, to 

(2j (1805] 1 g. L.“ J7g7 b7T7=i3 

T,. T. 254 = 14 W. R. 26. 


Eustam Khan’s holding himself out as the 
owner of this property. On the contrary 
it was shown that they fought with Rus- 
tam Khan in the mutation Court and 
lost their case there. No question of con- 
sent, express or implied, arises and so- 
S. 41 has no application. I have dealt 
DOW with all the points which have been 
raised in the course of argument and the 
result is that I find in favour of the 
plaintiffs and the suit will accordingly be 
decreed with costs in all the three Courts^ 
including in this Court fees on the higher 
scale. The appeal is allowed and the 
decree of the Court below is set aside ac- 
cordingly. 

v.b./r.k. Appeal allovjedr 
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Wallach, J. 

Nandu and others — Applicants. 

v. 

Emperor — Opposite Party. 

Criminal Revn. No. 406 of 1919, De- 
cided on 8th August 1919, against order 
of 1st Class Magistrate, Kara, D/- 22nd 
May 1919. 

(a) Criminal P. C. (5 of 1898), S. 188— Of- 
fence committed in State — Accused arrested 
in British India — Certificate under S. 188 i» 
essential. 

A subject of a Native State arrested ia British 
India cannot be tried in a British Indian Court 
for an offence committed in that State without 
the certificate of the Political Agent of the State 
or the sanction of the Local Government required 
by S. 188. LP45C1] 

(b) Criminal P. C. ( 1898), S. 188 — Agree- 
ment allowing Native State subjects to be 
tried in British India cannot replace certi- 
ficate or sanction necessary under S. 188. 

An agreement between a Native State and the 
authorities of a British Indian district, conced- 
ing to the British Indian Courts the right to try 
subjects of the State arrested in British India, 
cannot take the place of the certificate or sanc- 
tion contemplated by S. 188. [P 45 C 1) 

B. N. Vyas — for Applicants. 

Asst. Govt. Advocate — for the Crown. 

Judgment. — Tlie applicants have been 
sentenced to fines of Rs. 20 and in de- 
fault to three weeks’ rigorous imprison- 
ment for offences under S. 13, Act 3 
of 1867, alleged to have been committed 
in Kampta, wliich is a Native State. Ob- 
jection was taken at the hearing of the 
case that gambling was not shown to be 
an offence in the Native Slate in ques- 
tion. and secondly, that the requirements 
of tlie proviso to S. 188, Criminal P. C., 
had not lieen satisfied. Tliat proviso 
sets out that; 
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“When a native Indian subject of His Majesty 
commits an offence in the territories of any 
Native Prince or Chief in India, he may be dealt 
with in respect of such offence as if it had been 
committed at any place within British India at 
which he may be found: Provided that no charge 
AS to any such offence shall be inquired into in 
British India, unless the Political Agent, if there 
is one in the territory in which the offence is 
alleged to have been committed, certifies that in 
his opinion the charge ought to be inquired into 
in British India and where there is no Political 

Agent, the sanction of the Local Government shall 
be required.” 

The learned Magistrate has dealt in a 
light and airy fashion with these legal 
objections. Even if the applicants could 
be convicted of an offence of gambling in 
the Native State in question, they cannot 
be proceeded against in the absence of 
the certificate or the sanction set out in 
the proviso to S. 188, Criminal P. C. The 
iMagistrate who tried the case says: 

“A few months ago under the instructions of 
the Political Agent a committee was constituted 
of some members of the Native State concerned 

And some memers of the executive authorities in 

British India, and it was mutually agreed for 
convenience that British India police might 
Arrest persons found gambling in the Native 
fitate and try them in British India if they are 
British Indian subjects and send them to the 
Native State if they are subjects thereof; and vice 
versa the Native State police could arrest persons 
found gambling in British India,” 

An agreement like this cannot take 
the place of a certificate or sanction 
which IS contemplated by the section 
laforesaid. Where there is a bar to the 
jprosecution of a person, unless certain 
formalities are carried out, those formal- 
ities have to be strictly carried out. I 
hold therefore that there was no juris- 
diction to try the applicants at Banda, 
and I therefore set aside the conviction 

and sentence and direct the fines, if paid 
be refunded, ’ 

V.B./r.k, Conviction set aside. 
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Lindsay, J. 

Ram Lagan Pande and another — De- 
fendants— Applicants. 

v. 

and another — 
Plaintiffs— Opposite Parties. 

Civil Eevn. Petn. No. 172 of 1918 De- 
■cided on 21st November 1919. agkinst 
decision of Munsif, Ghazipur, D/- 26th 
August 1918. 

Pre-emption- Decree - Amount of costs 
Awarded con be deducted and balance of 
pre-emption money deposited 

Where a pre-emptor is directed to pay into 

•Court a specific sum of money and is- awarded 


Eam Lagan v. Md. Ishaq (Lindsay, J.) 

costs, he is entitled to deduct the amount of the 
costs so awarded from the sum he is directed to 
pay into Court. [p 45 C 1 ] 

K. K. Varma — for Applicants. 

S. N. Mukerjee — for Opposite Parties. 
Judgment. — It appears that the 
plaintiffs opposite party in this case 
brought a suit for pre-emption and on 
30th May 1918 got a decree. According 
to the decree the plaintiffs were liable to 
pay a sum of Es. 100, and the decree pro- 
vided that in default of payment within 
one month from the date of the decree 
the suit should stand dismissed. It is also 
apparent that the decree awarded a. sum 
of Es. 9 odd to the plaintiffs by way of 
costs payable by the defendants. What 
followed was this; Within the prescribed 
period of one month the plaintiffs deposi- 
ted a sura of Es. 99. Why this sum was 
deposited is not altogether clear, but for 
the purpose of deciding this case it is not 
necessary to examine this question. Later 
on it was noticed that the full amount of 
Es. 100 mentioned in the decree as the 
purchase money had not been deposited. 
On 26th August 1918 the plaintiffs made 
an application to the Court praying for 
extension of the time in order that the 
deficit of one rupee might be paid into 
Court. The lower Court thereupon passed 
an ex parte order extending the time. 
The Court professed to act under S. 151 
of the Code. 

This application has been filed here for 
the purpose of obtaining a revision of the 
lower Court s order. A preliminary ob- 
jection was raised to the hearing of this 
application on the ground that the order 
of the first Court was appealable but in 
view of the Full Bench decision reported 
as Singh v. Ram Bahai Lai (l) 

this argument cannot prevail. It was 
there held that an order such as has been 
passed by the Court below in the present 
case was not appealable and could only 
be made the subject of revision. There 
is no bar therefore to the entertaining of 
this application. The other question is 
whether the order of the Court below can 
be disturbed in revision. It has indeed 
been held in various cases in this Court 
that in cases where a decree for ])re-em])- 
tion is passed in the terms laid down in 
0. 20, E. 14, Civil E. C., it is not open 
to the Courts to extend the time fixed for 
payment. That principle was laid down 
in Swmnjan Singh v. Ram Bhal Lai (9) 


(1) U9131 35 All. 582=2f I. C. 586.' 

(2) [1912] 17 I. C. 912. 
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aiiN was affirmed hy the Full Bench ruling 
to ^^llich I have already referred. It 
has however been argued here that al- 
though the plaintiffs pre-emptors deposi- 
ted only a sum ofEs. 99 within the period 
fixed, there was nevertheless a full com- 
pliance with the direction contained in 
the decree and it is sought to make good 
this argument by referring to the fact 
that under the decree the plaintiffs were 
entitled as against the defendants to a 
sum of Rs. 9 odd by way of costs. The 
learned counsel for the opposite party has 
referred me to several cases in support of 
this contention. One of these is mentioned 
as Bechai Singh v. Shami Nath (3), 
It was a case decided by Banerji, J., on 
26th April 1911. I have had the record 
ot tlie case before me. It is Second Ap- 
peal No. 91 of 1911, Bechai Singh v. 
i Sh a Tni N ath (Z) . It was there held by 
iBanerji, J., in accordance with other rul- 
ings of this Court, that in a case like the 
present wliere thepre-emptor plaintiff was 
entitled to costs, he was entitled to deduct 
amy portion of the purchase money unpaid 
from the amount of costs owing to him. 

It follows therefore that this principle 
has l)een accepted and it must be held in 
ithe present case that the plaintiffs com- 
plied substantially with the terms con- 
tained in the decree. I observe that this 
ruling of Banerji, J., was affirmed in 
Ifjetters Patent appeal on 27th July 1911. 
I have also been referred to another 
rulitig of a Bench of tliis Court to be 
found leported as AH Ihisain v. Amin 
Ullah (4). There it was laid down that 
where a pre-einptor deposited inCourtthe 
sum he was required to pay by the decree 
to the vendee less tlie costs awarded to 
him ho had completely complied with the 
order of tlie Court. In this ruling the de- 
cision of Banerji, J., to whicli I have re- 
lern-'fl above, was quoted. It seemis to 
me thei'('fore that on the aulhoritv of 
tliose cases it is not possible for me to 
hold in favour of the applicants here 
that there was a failure to comply with 
the terms of the decree, and that being so 
it- IS not competent to me to interfere 
w itb the Ol der of the Court ladow al- 
tlioiigh it may be that the Munsif was, 
its a mat.t(’r of la.w, entitled to extend the 
time and j)a?^sthe order which h(? actually 
passed. If it appears that therewas sub- 
stantial compliance with tlie terms of the 

(a) [mill To I. C. 457. ' 

(!) I I'JPJl :^4 All. 5%=15 I. C. 337. 


decree then the order ought to be allowed’ 
to stand although it may be conceded to* 
be wrong in form. The result is that I 
dismiss this application with costs to the^ 
opposite party. 

V.B./r.k. Application dismissed. 
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Walsh, J. 

Kadhory and anothei — Applicants. 

V. 

Emperor — Opposite Party. 

Criminal Eevn. No. 332 of 1919, De^ 
cided on 8th July 1919, from order of 
Munsif, Mainpuri, D/- 2ist May 1919. 

(a) Government of India Act, S. 107'-* 
Though Munsif's Court it not inferior Court 
within S. 435, Criminal P, C., High Court can- 
interfere in revision in proceedings for con-' 
tempt of Court — Criminal P. C., S. 435. 

Although the Court of a Munsif is not an in- 
ferior criminal Court ^Yithin the meaning of 
S. 435, Criminal P.C., the High Court has ample 
power under S. 107, Government of India Act, to 
entertain an application for revision of an order 
made by a Munsif in a proceeding in which a 
suitor is called upon to show cause why he should- 
not be committed for contempt of Court. 

[P 48 C ll 

(b) Contempt of Court— Statement in ap- 
plication that ex parte order was against 
rules and against law is no contempt or 
Court. 

An application was made to a Munsif by a 
vakil on behalf of certain minor plaintiffs to set 
aside an order dismissing their suit in default, 
the said order being described in the application 
as one “against law.” The ^lunsif stigmatised 
this as coutempt of Court and issued notice to the- 
minors to show cause why they should not be 
committed for contempt of Court in respect of 
tlie application. On an application made to the* 
High Court in revision: 

//fW: that there was nothing in the applica- 
tion for restoration to which exception could pos- 
siblv be taken. [P 47 0 1,2} 

Uma Shmikar Bajpai — for Applicants. 
Asst. Govt. Advocate — for the Crown. 
Judgment. — In this case the Munsif 
of Etawab was bolding liis ordinary Court’ 
on a certain Friday, 2nd May 1919. It 
is alleged, and not denied, that he an- 
nounced that miscellaneous cases only 
would he taken tliat day; and the follow- 
ing dav, whicit was a Saturday, certain^ 
minors resprestuited Ia' their guardians 
were iilaintiffs in a suit pending in the 
Court. They were respresented hy a 
vakil, and after waiting until 4-30 jn m. 

tliev left the Court. The ordinary sit- 
% 

ting of tlie Court is l0-30a. in. to 4 p. in. 
and speaking from my limited experience 
of tills country, I should say that any- 
iiody wlio began a civil case after 4-30' 
p. in. in tlie month of May would be ex- 
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trernely foolish, and that the parties en- 
gaged would have a right to object. Next 
day the plaintiffs’ vakil discovered that 
the case had been dismissed for default. 
The Munsif has not condescended to ex- 
plain what this means, why the case was 
called on and what the default was for 
which it was dismissed. It is obvious on 
the facts before me, unless there is a great 
deal more behind it and that that is an 
improper order ' which ought to be set 
aside. And if it came before me it would 
certainly beset aside in revision. It may 
be that there is some reason for it, but 
whether there be, or whether there be 
not, the vakil, finding what had hap- 
pened, did what it was his obvious duty 
to do, indeed the minimum which he 
could do on behalf of his clients; he ap- 
plied for restoration. All I know is that 
on that first application no order was 
made, and a second application was 
put in asking for a day to be fixed for the 
new hearing. Here again I am left en- 
tirely in the dark so far as the Munsif’s 
view of the case is concerned, because I 
do not know whether he refused to res- 
tore it and if so why, or whether he has 
made any order, or was willing to make 
any order, restoring the case to his pend- 
ing file. But upon these applications he 
proceeded to pass an order which really 
is one of the most remarkable orders I 
have ever read. He treats the applica- 
tions made to him to restore the suit to 
his list as having been utilized as a vehi- 
cle for criticising and threatening him 
and; having rightly remarked that if he, 
the Judge, had neglected his duty he must 
be dealt with elsewhere, he proceeded 
to stigmatize the remarks and so-called 
threats as contempt of Court” and give 
notice to the minors to show cause why 
they should not be committed for con- 
tempt of Court in respect of an applica- 
tion which had clearly been made on 
their behalf by their vakil, and asked the 
vakil for an explanation. 

I am inclined to think that whatever 
the contents of the application, the Mun- 
sif could not have made the order lie did; 
but except that an expression is used in 
the application which is somewhat cumber- 
some and forcible for describing the order 
dismissing the suit which was objected to 
but which is not unusual or unfamiliar in 
style having regard to the language fre- 
quently used in pleadings in themofussil, 
there is nothing in the application to 


which exception can possibly be taken. 
The expression to which I have referred 
is to the following effect, that the order 
which had been made the day before and 
which was objected to, was* against rules- 
and against law.” I really do not know 
what the Munsif meant by what he said. 
It is one of the commonest grounds adopted 
in a memorandum of appeal objecting to- 
a decree or an order to say that it is con- 
trary to rule or that the decision is con- 
trary to law, and the codes in this coun- 
try in more than one place speak of 
matters being contrary to some rule hav- 
ing the force of law, and how an applica- 
tion based upon the ground that the pre- 
vious order of the Court had been con- 
trary to rule, or contrary to law, can be 
regarded as a threat or as improper, I am 
at a loss to understand. People sitting, 
to administer justice and to hear the com- 
plaints of contending parties and allegedl 
grievances of all sorts and kinds which 
come into Courts of law, and liable to 
have their own decisions challenged, and 
sometimes severely criticized, in theCourts 
of appeal, must not be too thin-skinned. 
If the Munsif really thought that the' 
vakil had said anything in the application 
beyond what the occasion demanded, the 
proper course was for him to deal with 
the application on the merits, and to 
communicate privately with the vakil as 
to any personal matter which he thought 
arose. As a matter of fact I cannot see 
that there was anything personal in the 
application from first to last, and it is 
extremely unfortunate that the Munsif 
should from time to time somewhat im- 
petuously jump to the conclusion that 
some offence is meant wliere none is in- 
tended. The order is a perfectly childish 
one and must be quashed. 

Under what jurisdiction precisely this 
Court has power to quash it is a matter 
which may he open to argument. I do 
not think it really matters because it is 
an order which, if brought before this 
Court, in any reasonable form, is bound 
to be set aside. It has been admitted as 
a criminal revision by a very experienced 
Judge of this Court, hut there is a diffi- 
culty about thatinasmiich as tlieMunsifis 
not an inferior criminal Court witliin the 
meaning of S. 435. It might be held to be' 
a case decided by the Munsif from which 
there was no appeal within the meaning' 
of S. 115, Civil F. C., being a decision of^ 
his upon the application made to him on 
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3rd May so as to entitle this Court to 
interfere in civil revision. But the mat- 
ter having been brought before the Court, 
it matters not how, I have not the slight- 
est doubt that this Court has powerunder 
S. 107, Government of India Act, if under 
no other section, to make the order which 
I make. 

V.B./r.k. Order quashed. 
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Lindsay and Ryves, JJ. 

Ahmad Noor Khan — Plaintiff — AppeL 
lant • 

V. 

Abdur Rahman Khan and De- 

fendants — Respondents. 

First Appeal No. 178 of 1918, Decided 
on 25th November 1919, from order of 
Sub-Judge, Pilibhit. D/- 8th June 1918. 

Civil P. C. (5 of 1908). Sch. 2, para. 17 — 
On arbitrator’s refusal agreement to refer to 
same arbitrator cannot be enforced. 

Where an arbitrator definitely refuses to act, 
•no matter for what reason, the Court has no 
jurisdiction to entertain an application to en- 
force the agreement to refer the dispute to the 
jirbitration of such arbitrator. (.P 49 0 1] 

S. Af. Sulaiman — for Appellant. 

Tej Bahadur Sapru and B. K. Mala- 
vyay Iqbal Ahmad and N. Upadhya — 
for Respondents. 

Judgment. — This appeal has arisen 
out of proceedings wliich were taken in 
the Court below under the provisions of 
para. 17, Cl. 1, Sch. 2. Civil P. C. 

It seems that there was some dispute 
between the members of twofamilies des- 
cended from two brothers, Bala Khan 
and Ahmad Noor Klian. A suit relating 
to this dispute was filed in Court, and 
while the suit was proceeding the par- 
ties executed an agreement on 20fch 
"March 1915 agreeing to refer their dis- 
pute to the arbitration of Khan Bahadur 
Abdur Rahman Kiian. The result of the 
.execution of tliis agreement was that the 
suit was withdrawn and the arbitrator 
took upon himself the duty of investigat- 
ing into and deciding the dispute between 
the parties. On various dates in the year 
191G the arbitrator examined witnesses 
and linally the case came up lieforo liim 
again on 18th March 1917. On that date 
lie was informed tliat one of the jmrties 
to the dispute, namely, Akhtar-ud-Din 
Khan, had died, and it would appear that 
some api)Iication was made to him asking 
him to send notice to the legal re])resen. 

tativ(‘s of Akhtar-ud-Din before anv fur- 
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ther procedings were taken. The arbi- 
trator sent out some notices, and on 26th 
March 1917 he put in writing a definite 
refusal to go on with the arbitration. He 
said that as one of the parties to the refer- 
ence had died, he had no legal authority 
to make the legal representatives of the 
deceased party parties to the proceedings. 
After this he returned the parties their 
documents and nothing more was done. 
On 2nd November 1917 the present 
plaintiff appellant filed this application 
under para. 17, Sch. 2, Civil P. C., asking 
that the agreement to refer to arbitration 
might be filed in Court. In other words, 
the intention of the appellant is that the 
Court should order the arbitration pro- 
ceedings to go on as before, and should 
direct the arbitrator to carry out the 
settlement of this dispute. 

The Court below has dismissed the ap- 
plication. It is not necessary for us to 
examine the various reasons which the 
Subordinate Judge has given in support 
of his order. It is sufficient to refer to 
his finding on issue 3, namely, that by 
reason of the refusal of the arbitrator 
to act, the deed of reference has become 
unenforceable. 

If the appellant here cannot succeed in 
showing us that tlie finding of fact that 
the arbitrator refused to act is wrong, 
then the order of the Court below must 
be maintained. The learned counsel 
for the appellant has not found it pos- 
sible to argue that this finding of fact is 
erroneous, nor indeed would it have been 
easy for him to do so in view of the clear 
statement made by the arbitrator himself 
when examined as a witness in the case. 
In the course of liis dejiosition he stated 
clearly that he had refused to go on with 
the arbitration, his reason lieing that one 
l)arty to the reference having died, he 
considered that lie had no authority to 
continue the proceedings. Whether or 
not the arbitrator was right in supposing 
that in these circumstances he had no 
authority to continue to act, is a matter 
with wliich we are not concerned. The 
fact remains that he definitely refused to 
act and tliat at tlie time this application, 
was filed under para. 17 his refusal was 
still in force. It is ipiite true that in the 
course of his examination in Court the 
arbitrator ex[tressed his willingness to re- 
sume his functions as arbitrator provided 
the Court would give him an order to 
tliat effect. In the first p/'ce, this offer. 



1919 


Mt. Sudhia V. Makka 


Allahabad 49 


if ife oan be treated as an offer, was only 
qualified. In the next place, we do not 
think the Court had any jurisdiction to 
give the arbitrator any direction to carry 
on. The result therefore is that we have 
before us an application to enforce an 
agreement to refer a dispute to the arbi- 
tration of a gentleman who had already 
declined to act, and in these circum- 
stances we hold that it would be quite 
impossible for the plaintiff to have an 
order such as he sought in the Court 
below. 

Other points are set out in the memo- 
randum of appeal here, but it has been 
agreed before us that the decision of the 
point which we have already determined 
is sufficient to dispose of the appeal. The 
result therefore is that the appeal fails 
and is dismissed with costs. The costs 
in this Court will include fees on the 
higher scale. 

V.b./r.k. Appeal dismissed . 
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Banbrji and Wallace, JJ. 

•J ang Bahadur Bai and another-^De- 
fendants — Appellants. 

v. 

Raj Kumar Bai and another — Plain- 
tiffs and Defendants — Respondents. 

Second Appeal No. 849 of 1917, Deci- 
ded on 15th July 1919, from decision of 
Dist. Judge, Ghazipur, D/- 11th June 
1917. 

Civil P. C. (5 of 1908), S. 107 — Appellate 
Court can examine either party. 

An appellate Court is competent to examine 
any of the parties if, for the sake of doing justice 

and for the purpose of ascertaining facts, it con- 
siders it necessary to do so. [P 49 0 2] 

U. S. Bajpai — for Appellants. 

M. L. Agarwala — for Respondents. 

Judgment.— The suit out of which 
this appeal has arisen was practically a 
suit for declaration that the adoption of 
the defendant Jang Bahadur Rai, alleged 
to have been made by Deo Saran Rai, did 
not in fact, take place and that Jang 
Bahadur is not the adopted son of Deo 
Saran Rai. The plaintiff is the brother 
of Deb Saran Rai, who is now dead. Mt. 
Parmati defendant is Deo Saran’s widow. 
She executed a document in which she 
declared that her husband had adopted 
Jang Bahadur Rai, son of another brother 
of Deo Saran Rai and that Jang Bahadur 
was Deo Saran s adopted son. The plain- 
tiff’s allegation was that he and D>o 
Saran were joint and that in fact Deo 
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Saran never adopted any boy. The Court 
of first instance held in favour of the ad- 
option and dismissed the claim. The 
lower appellate Court was of opinion that 
no adoption took place and that the al- 
legation of an adoption is untrue. It 
however held that the two brothers were 
separate and not joint as alleged by the 
plaintiff'. The defendant Jang Bahadur 
has preferred this appeal, and the main 
contention is that the Court below was 
not justified in examining the defendant 
Mt. Parmati, who in the appellate Court 
gave evidence contrary to her allegations 
in the Court of first instance. In our 
opinion the appellate Court was com- 
petent to examine any of the parties, if it 
considered it necessary for the ends of 
justice to do so. Mt. Parmati was a party 
to the suit and the learned Judge iiad the 
power, in our opinion, to examine her for 
the purpose of ascertaining the facts. He 
however did not decide the case solely or 
mainly on the evidence of Mt. Parmati, 
but on other evidence to which he refers 
in his judgment. His finding upon the 
question of adoption is a finding of fact 
and must be accepted by us in second 
appeal. In this view the appeal fails. 
We dismiss it with costs, including fees 
on the higher scale. 

V.b./r.k. Appeal dismissed. 

A. I. R. 1919 Allahabad 49 (2) 

Tqdball and Ryves, JJ. 

Mt. Sudhia— Deiend^int — Appellant. 

V. 

Plaintiff— Respondent. 

First Appeal No. 110 of 1919. Decided 

on 28th November 1919, from order of 

Offg. Dist. Judge, Cawnpore, DL 4th 
June 1919. 

(a) Guardians and Wards Act (8 of 1890), 

Ss. 7 and 17— if mother is competent and of 

pod character no guardian of minor boy need 
be appointed. 

lu the absence of any allegation against the 
cliaiacter of toe inotheu of a boy ‘) ’'ears 
and of anything to show th.U she is not cep-bl- 
of looking after the child, the appointraeat of '[ 
pardiaaisuanecossacyandthebov should nor 

be removed from her care. ' [p 50 C \‘i 

(b) Guardians and Wards Act f8 of ISSni 

Ss. 7 and 17~If object of appointment is 
assertion of one’s right and not welfare of 
minor no appointment should be made. 

Where the object of a fersou who aj)plies to i)e 
appointed the guardian of a minor is not much 
the welfare of the minor as the vindication 01 hi^ 
own rights to be appointed a guardian, his aopli- 
cation should be disallowed. [X> 50 ^ 1] 

E. N. Kaiju — for Appellant;. 

'ulairt. ’,?i M,.' Kesponcleut. 
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Judgment. — This is an appeal from 
an order passed by the Court below ap- 
. pointing the grandfather of the minor to 
be guardian in spite of the objection 
made by the appellant who is the minor s 
mother. The minor is now said to be 9 
or 10 years of age. The parties are 
Mahomedans. The property of the family 
consists of two buffaloes in which the 
mother and the other children also have 
shares. In the course of the proceedings 
the respondent, the applicant for the 
guardianship, stated that he did not wish 
to handle the property and that it might 
be left with the mother. The sole ground 
upon which he applied to be made guar- 
dian of this minor was that the mother’s 
brother was denying his right to be guar- 
dian. The object, therefore of his appli- 
cation is not the welfare of the minor 
but the vindication of his own rights to 
be a guardian. The minor's father died 
six years ago. The minor arrived at the 
age of seven years some three years ago. 
It is an admitted fact that the mother 
has always taken care of her children. 
The respondent Makka, the grandfather, 
has not taken any steps to benefit the 
minor all these years. Admittedly there 
are two religious factions in this caste; 
the mother belongs to one, while the res- 
pondent belongs to the other. It appears 
to us that this is probably the cause of 
the application. We cannot see that it 
is for the benefit and welfare of the 
minor that a child of his yeais should be 
taken I'roin his mother against uliose 
character no allegations whatsoever have 
;l)een made, Tlie circumstances are such 
that in our opinion there is no necessity 
whatsoever to appoint any guardian. The 
inother is quite capable of looking after 
her own children. We therefore think 
that the order of the Court below is not 
based on good grounds. We allow the 
appeal and set aside tim order of the 
Court below. Tliere is no necessity what- 
soever in the present case for the ap- 
pointment of any guardian. The apiiel- 
iant will have her costs from the respon- 
dent in both Courts. 

v.B./u.K. Appeal allowed. 
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Stuart, J. 

Shudarshan Maharaj Hand Bam — 
Plaintiffs — Applicants, 

V. 

E. I. By. Company — Defendant — 
Opposite Party. 

Civil Revn. No. 11 of 1919, Decided 
on 3ist July 1919, from orderof Sm. C, C. 
Judge, Cawnpore, D/- 19th December 
1919. 

(a) Railways Act (9 of 1890), S. 75 — Scope 
of — What must be proved to avoid liability 
under S. 75 stated — Meaning of S. 75 
stated. 

lu order to avoid liability underS. 75, a Rail- 
way Company must establish: first, that the 
articles composing the consignment were articles 
mentioned in Sch. 2 to the Act; and secondly, 
that the total value of the consignment exceeded' 
Rs. 100. There is no justification for reading the' 
section as though it meant “ when any articles 
mentioned in Sch. 2 are articles of intrinsic value 
and contained in a parcel or package delivered 
to a railway administration for carriage by rail- 
way.” LP 50 0 2] 

(b) Interpretation of Statutes — Statementa 
and objects — Discussion and views of legis- 
lative body should not be taken into account 
— Plain meaning of words must be looked 
to. 

In interpreting the meaning of a word in a 
legislative enactment, it is the duty of the Court 
to refrain from examining the discussion and the 
views of the legislative authority which enacted 
the statute. It has to look at the meaning of the 
word only. [P 50 C 1, 2] 

K. N. Kaiju — for Applicants. 

C. U. Shastri — for Opposite Party. 

Judgment. — This application raises 
a point of some little interest. The 
plaintiff sued the East Indian Railway 
Company for damage done to a consign- 
ment containing machine-made lace. The 
consignment was of over the value of 
Rs. 100, but the value and the contents 
had not been declared and no extra 
freight had been paid by way of com- 
pensation for increai^ed risks. 

The Railway Company pleaded that 
under the provisions of S. 75, Act 9 of 
1890, it was not liable. 

The contention on the other side is 
that the word “lace” in Sch. 2, Act 
9 of 1890 means hand made lace and not 
machine-made lace. In support of this 
contention their learned counsel has re- 
ferred to 28 and 29 Victoria, Ch. 94, 
S. 1. This was an Act to amend the 
Carriers Act in England and this section 
laid down that where the word “lace” 
was used in the Carriers Act, it was to 
be construed as not including machine 
made lace; but the fact that this Amend- 
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ing Act; was passed is no authority for 
an interpretation that the word "lace” 
standing by itself does not include 
machine-made lace. As I interpret the 
Amending Act, it simply excludes from 
the provisions of the Carriers Act machine 
made lace. Had the Act not been passed, 
machine-made lace would have been in- 
cluded in the provision. The passing of 
the Amending Act excludes machine-made 
lace from the operation of the Carriers 
Act in England, but in the Indian Eail- 
ways Act the word "lace” must neces- 
sarily include both hand-made lace and 
machine-made lace. If the Act con- 
tained the word ‘ boots,” it could hardly 
be contested seriously that the word 
"boots” means only hand-ma.de boots and 
excludes machine-made boots 
the ordinary meaning of the 
both in colloquial and in business and 
technical senses, machine-made lace is 
as much lace as hand-made lace. 

The learned counsel for the appli- 
cants has further pressed that his clients 
should succeed unless it be found that 
the lace in question is of exceptional 
value. In support of his argument he 
relied on the decision in Sarat Chandra 
Bose V. Secij, of State (l), in which a 
Bench of the Calcutta High Court laid 
down that the word "shawls” in Sch. 2, 
Act 9 of 1890, could only refer to 
Indian shawls of special value and could 
not be taken to apply to shawls of in- 
ferior value. If the principle in that 
decision be accepted, it would be pos- 
sible by analogy to infer that the word 
lace” in Sch. 2 meant only lace of high 
value. But I regret that I'am unable to 
accept either the reasoning or the con- 
clusion of the learned Judges who formed 
that Bench. They had to interpret the 
meaning of the word "shawl.” They 
found what the interpretation of the word 
shawl was in the English language, 
but they proceeded to consider what was 
the probable meaning which the legis- 
lature intended to apply to such a term 
when the schedule was first drawn up 
and how far its meaning was to be deter- 
mined by reference to the other items in 
the schedule. With due respect to the 
learned Judges who decided that appeal, 

I would point out that their first prin- 
ciple of interpretation is not in accord 
with the principles of interpretation 
k nown to the law. It is the duty of a 
(1) [1912] 39 Cal. 1029=14 I. CTm 


• Applying 
word ‘lace” 


Court intrepreting the meaning of a 
word in a legislative enactment to refrain 
usually from examining the discussions 
and the views of the legislative authority 
which enacted the statute. It has to 
look at the meaning of tlie word only. In 
the next place, I cannot find the slightest 
authority for supposing that those who 
enacted the statute intended the word 
shawls” to mean only expensive shawls. 
It is quite clear from the schedule that 
many articles were included which were 
necessarily of small intrinsic value, for 
example, watches, clocks and time-pieces 
of any description. This must include 
the cheapest watches, locks and time- 
pieces. Government stamps will equally 
include a Government stamp valued at 
half-anna and a Government stamp 
valued at Es. 1,000. In order to avoid 
liability under the provisions of S. 75, 
Act 9 of 1890, a Eailway Company has 
to establish two conditions. The first is 
that the articles composing the consign- 
ment are articles mentioned in Schr2. 
The second is that the total value of the 
consignment exceeds Es. 100. There is 
nothing from which an inference can be 
drawn that each article in the consign- 
ment must be of value. The railway 
would be equally protected in the case of 
a consignment of Es. 150 worth of half- 
anna stamps as it would be in the case 
of a consignment of one stamp worth 
Es. 150. There is no justification for 
reading S. 75 as though it meant 

•.yhen any articles mentioned in Sch. 2 are' 
articles of iutrinsie value and contained in' 
any parcel or package delivered to a railway ad- 
ministration for carriage by railway.” 

That is how the Calcutta High Court 
have read the section. I regret that I 
am unable to adopt the same interpreta- 
tion. I accept the view of the learned 
Small Cause Court Judge and dismiss 
this application with costs. 

v.b./r.k. Application dismissed. 
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Lindsay, J. 

^ Parshotam Das and Plain- 

tiffs — Appellants. 

V. 

B. Bithihal Das and aiiother—Deien- 
dants Eespondents. 

_ Second Appeal No. 1015 of 1917, De- 
cided on 22nd November 1919, against 
decision of Dist. Judge, Benares. 
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Interest Act (32 of 1839), S. 1 — Interest 
eannot be claimed without agreement or 
demand. 

In the absence of any agreement to pay in- 
terest upon a particular transaction or of any 
notice of the creditor's intention to claim interest 
in case the debt is not discharged by a certain 
time, a claim for interest cannot be brought 
within the purview of the Interest Act and con- 
sequently cannot be decreed. [P 62 0 1] 

S. P. Ghose—iov Appellants. 

Oulzari Lai — for Respondents. 

Judgment. — The only question to be 
discussed in this appeal relates to interest. 
The suit was brought by the plaintiff to 
recover the price of goods supplied to the 
defendants. The claim as laid included 
a claim for interest at 1 per cent, per 
mensem. One of the pleas raised in de- 
fence was tliat the plaintiffs were not 
entitled to claim interest as there had 
been no agreement for payment of the 
sanie. The Court of first instance, relying 
on the statement of one of the defence 
witnesses, tliought that the plaintiffs 
were entitled to interest at the rate of 8 
annas per cent, per mensem. In appeal 
the learned District Judge has refused 
the claim for interest. He has referred 
to the provisions of the Interest Act (32 
of 1839 and says the plaintiffs have failed 
to Iming their case Vv'ithin the purview of 
that Act. Aft(M* hearing the argument of 
tlie learned counsel for the ai»pellants 
I think' the Judge’s view must ho main- 
tained. It is not pleaded here that there 
was any written instrument containing an 
agreement to pay interest, nor again was 
it claimed by the plaintiffs that they had 
given any notice to the defendants of 
their intention of claiming interest in 
jcase tlie debt was not discharged by a 
.particular time. It is true as argued by 
ithe learned counsel for the appellants, 
that there is a proviso to this enactment 
of 1839 whereby, notwithstanding any- 
tliing contained in the Act, interest is to 
he payable in all cases in which it is now 
])ayable hy law, the \\ord hiow” referring 
of course, to tlie y('ar 1S39. The only 
])irce of evidence to ^vllich I have been 
r(d'errod for the ]jurposo of sliowing tliat 
this cas(^ falls within tlio proviso is the 
statement of one Kishen Das, the witness 
whose evidence was redied upon hy tiie 
Court of first instance. He is a son-in- 
law of one of tlie defendants and in his 

cross-examination slated as follows : 

'■ I purohffcd tar from the plaiutiffs and paid 
interest at the rate of ton annas per cent. ” 

If \voo] 1 ht' difficult, in my opinion, to 


found on this statement an agreement to 
the effect that the present transaction is 
one in which interest is payable accord- 
ing to law. I think the decision of the 
Court below is correct. The appeal fails, 
and is dismissed with costs to the res- 
pondents. 

V B./r.k. Appeal dismissed. 
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Walsh and Ryves, JJ. 

Chandra Bhukhan Singh — Applicant. 

V. 

Bani Sujan E'war — Opposite Party. 

Civil Eevn. No. 55 of 1919, Decided on 
17th June 1919, from decision of Disfc. 
Judge, Cawnpore, D/- 28th March 1919. 

Guardians and Wards Act (8 of 1890), S. 41 
(3) — Court is not competent to order delivery 
of property to minor’s widow on his death.' 

A Court has no jurisdiction under S. 41 (3) to 
make an order on the death of a minor directing 
his guardian to deliver up the property papers and 
accounts in his possession to the v-'idow of the 
minor. [P 54 0 2] 

Narain Prasad Asthana — for Appli- 
cant. 

Tej Bahadur Saprn and Uma Shanlcer 
Bnjpai — for Opposite Party. 

Ryves, J. — This is an application in 
civil revision to quash the order of the 
District Judge of Cawnpore. dated 28th 
March 1919, on the ground that it was 
passed without jurisdiction. It raises a 
(luestion of difficulty and importance and 
appears not to be covered by authority. 
The order purports to have been made 
under S. 41 (3), Guardians and Wards 
Act, Act 8 of 1890. 

The facts are as follows: In 1907 the 
l)resent a])i)licant, Kuar Chandra Bhu- 
khan Singh was appointed under the Act 
guardian of the i)roperty of the minor, 
his ncpiiew who had inherited a very 
valua))lo zamindari estate which it is ad- 


mitted is impartible. On 23rd November 
]918 the minor died. TJp to that time 
there had been no suggestion that the 
guardian had failed in any way to do his 
duty. No sooner had tho minor died, than 


litigation was stsirtod to determine who 


should succeed him. The two claimants 


were: 

(l) The widow of tlie minor, tlie ofipo- 
site, (larty liere; and (2) tho applicant. 

Both are claiming mutation of names 
in the Revenue Courts and the litigation 
is still jiending. 
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On 6fch March 1919 fche widow of the 
minor filed an application in the District 
Judge’s Court in which she stated that 

“she was the sole heir of the minor and entitled 
as his widow to receive the entire property of the 
deceased minor.” 

She further stated that: 

“she believed that the guardian bad withdrawn 
a sum of about Rs. 36,000 from the Allahabad 
Bank, Limited, standing in the minor's name and 
appropriated the same to his own use. She there- 
fore prayed that the said guardian be called upon 
to deliver all moveable property and cash and 
documents and render accounts of the period of 
his guardianship and be prohibited from using 
or converting the property of the deceased ward 
in any manner whatsoever.” 

She asserted that the immovable pro- 
perty was already in her possession. The 
Court thereupon issued notice to the guar- 
dian to show cause why the application 
should not be granted. 

The guardian the applicant here in his 
reply claimed that he was the heir. He 
denied that he had in any \Yay wrong- 
fully dealt with any moneys belonging to 
the minor and stated that he had all 
along submitted accounts of his stewai'd* 
ship to the Court, the last accounts hav- 
ing been filed in July 1918. At the same 
time he protested against the Court’s 
jurisdiction to pass the order prayed for 
against him as being beyond its jurisdic- 
tion. The Court made an inquiry of a 
very summary character, for I find that 
no evidence was recorded, and passed its 
order in the following terms: 

“I grant the application so far as it asks for 
property, papers and accounts in the possession 
of the guardian. The latter cannot under S. 41 
(3) be ordered to render accounts. For this a 
separate suit is necessary.” 

^ It may be noted here that the widow 
did not assert when the so-called mis- 
appropriation of the Es. 36.000 had been 
made whether before or after the death 
of the minor. Nor has the Court come 

to any finding on this point. It says: 

It appears that he has drawn out in his own 
I 1 EIU 6 soni6 of the miuor s money* He never in* 
formed this Court of his intention to do this/’ 

I presume that this was admitted by the 
applicant, for, as I have said no evidence 
was taken. Assuming that tiiis is a find- 
ing that tlie money standing in the 
minor’s name had been withdrawn tliere 
is no finding as to when this was done. 

whether before or after the minors 
death. 

The learned Judge seems tome to have 
been influenced to some extent by taking 
into consideration what in his opinion 


were the merits of the parties before him 

ultimately to succeed, for he says: 

The question whether the widow or uncle is 
heir depends on the fact whether the uncle was 
joint with the deceased minor, that is to say,, 
would have been a co-parcener with the deceased 
but for the estate being an impartible one, it be- 
ing common ground that the deceased minor 
was owner of the property as the bolder of an 
impartible estate. There is a presumption in fa- 
vour of jointness and the mere fact that the uncle 
lived in a separate house from the minor for the 
sake of convenience will not of itself prove the 
separation which would debar him from succeed- 
ing. At the same time it appears to me clear 
from the order appointing the uncle guardian 
that there was no suggestion when he was ap- 
pointed guardian that he was next heir to the 
property nor did he then say that his living sepa- 
rately was a temporary matter of convenience.” 

Such considerations seem to me whollv 

V 

irrelevant in the present inquiry. The 
question as to who was tiie heir of the 
minor was one which the District Judge 
certainly could not determine in this in- 
quiry. 

Mr. Narain Prasad for the ai)plicanfc 
does not contend that the guardian’s lia- 
bility to account for his administration 
of the minor’s property was terminated 
by the death of the minor. All he con- 
tends for is that the order passed was 
without jurisdiction 

It is admitted tliat the decision of the 
question turns on the proper construction 
of S. 41 of tlm Act, and more luirticularly 
on sub-S. 3 of that section. The only 
question I’aised and the onlv one which I 
propose to deal with therefore is whethei’ 
this particular order was one which tlie 
Court had jurisdiction to pass. In m\ 
opinion it was not. 

Section 41 enumerates tlie circinnstan- 
ces under wliich the powers of a guardian 
terminate. We are only concerned here 
with paras. 2 and 3 of that section. T!ie 
powers of a guardian of the ])rop('rtY of 
a minor cease (a) on his (the guardian’s) 
death, removal or discharge; (b) hy the 
Court of Wards assuming superintend(*ncf' 
over the property of the ward: or (o) l;\- 

the ward ceasing to he a minor. 

While it is clear that the jx.wers of 
guardian cease on his own deatli, par;’., (c) 
declares tlnit his powers also cease l)\ 
the ward ceasing to he a minor. I think 
these words must mean by the minor 
becoming a majoi — when lie would have 
presumably readied years of discretion 
and would be able to look after his own 
interests. I do not think that the death 
of the minor was meant to put an end to 
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the responsibility of the guardian to ac- cited by either side nor have I have been 


oount to the Court whose officer he is for 
his stewardship. To hold otherwise would 
be to suggest that all that a dishonest 
.guardian has to do to escape the discipli- 
nary power of the Court which appointed 
him w'ould be to procure the death of the 
minor. His liabilities are apparently only 
terminated by liis death, removal or dis- 
charge. Unless and until the guardian 
on the death of the minor applies to the 
Court and gets liis discharge and thereby 
obtains the safeguard provided under sub- 
Cl. 4, S.41. it would appear that he still 
remains accountable to the Court for his 
administration of the minor’s property. 
But this question is perhaps irrelevent 
here, as the guardian does not claim that 
the death of the minor in any way puts 
an end to his liabilities, and I therefore 
express no opinion on the point. 

Dr. Tej Bahadur supports the order of 
the Court by arguing that under S. 41 (3) 
the Court may for ‘ any cause" act under 
the section and, that *‘any cause" includes 
the death of a minor. The chief difficulty 
in accepting this argument is the fact 
that the wording of the subsection and 
especially tlie concluding words, namely, 
any past or present property of the 
ward, clearly contemplate that the ward 
was alive at the time (though he may 
have become a major) wlien the order 
was passed. But there is another serious 
difficulty to this argument. Orders under 
S. 41, Cl. 3, are admittedly final and are 
not open even to appeal. If an order 
such as was passed in this case was with- 
in the jurisdiction of the Court it might 
well be held to operate as res judicata 
between the parties. Dr. Tej Bahadur 
has to admit this, but says the difficulty 
would in ]>ractice he removed because a 
Court dealing with sucli matters under 
the Act would not pass final orders except 
in cases where the issue is very simple. 
In difficult cases, ho argues, or wliere a 
detailed inquiry wa^ necessary, it would 
refer the parties to the ordinary civil 
Courts. It seems to me that tin; legis- 
lature either gave the Court jurisdiction 
finalh' to decide such questions or it did 
not. 1 cannot think, in tlu' ahseiioe of 
any direction to the eonti'ary, that it left 
it open to the \vhim or idiosyncrasy of 
the Judge concerned to decide whether 
o( not to try a ([uestion of the kind in- 
volved. 

No autliority under the Act has been 


able to discover any. 

The case of Narbadabait In the matter 
of (l) has been cited. 

That was a decision under Act 20 of 
1864 and is perhaps not quite decisive 
here because the language of the two Acts 
is not precisely similar, though they both 
deal with the guardianship of minors. 
But Act 20 of 1864 was one af the Acts 
which was repealed and superseded by the 
present Act. The legislature must there- 
fore have been aware that the Bombay 
High Court had held that when a minor 
died during minority, the "administrator" 
of his estate, duly certificated, under 
S. 6 of that Act, could not be called upon 
to render accounts to the Court on the 
death of the minor, because the Court, as 
representing the minor, was functus 
officio, and yet took no steps in framing 
the present Act to provide for the case 
of the ward’s death during his minority. 
From first to last the only section in the 
Act which seems to contemplate the con- 
sequences of the death of tlie minor 
during his guardianship is S. 37, which 
has no application here. There is nothing 
in this Act corresponding to S. 48, Act 4 
of 1912 (The United Provinces Court of 
Wards Act). 

On the whole I am satisfied that the 
order of the Court was without jurisdic- 
tion and must be set aside with costs. I 
would allow this application with costs. 

Walsh. J.— I agree that this appli- 
cation must be allowed for the reasons 
stated. We are not deciding that the 
death of the minor puts an end to the 
jurisdiction of the Court. On the con- 
trary I incline to agree with what my 
brother has said about the termination 
of a guardian's liability to the Court ex- 
ercising jurisdiction under the Guardians 
and Wards Act. But it will be time 
enough to decide tliat question when the 
point arises. 

By the Court. — The order of the 
Court is that the application is allowed 
with costs, and the order of the Court 
below must he set aside. 

v.p.-u.K. Application. nUowed. 

(1) [18S4) 8 Bom. 11. 
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Lihdsay, j, decided the case being a Munsif invested 


Bindesri and another — Defendants — 
Petitioners, 

V. 

Ganga Prasad — Plaintiff — Opposite 
Party. 

Civil Revn. No. 54 of 1919, Decided 
on 26th November 1919, against order of 
Sess. and Sub-Judge, Mirzapur, D/- 27th 
February 1919. 

Provincial Small Cause Courts Act (9 of 
1887), Ss. 27 and 32(2)— Small cause nature 
suit registered as ordinary suit before Mun- 
sif with no small cause powers but decided 
by Judge with those powers— Under S. 32 (2) 
latter Judge held bound to deal case as re- 
gular suit, and appeal lay. 

A suit in the nature of a small cause insti- 
tuted in the Court of a Munsif not invested with 
Small Cause Court powers and registered as an 
ordinary suit was tried as an ordinary suit by a 
Munsif who possessed Small Cause Court powers. 
On revision before the High Court it was con- 
tended that the decision of the Munsif ought to 
be regarded as a decision of a Small Cause Court 
and that it was not open to appeal: 

3$ldi that under S. 32 ( 2 ), Provincial 
Small Cause Courts Act, the Munsif who finally 
dealt with the case was bound to try it as a 
regular suit and the procedure adopted by him 
was perfectly correct, and that consequently, 
his decree was not a final decree. [P 56 0 1] 

A. 0. MiUra~ioT Petitioners. 

K, C. Mithal^ior Opposite Party. 

Judgment. I have listended to the 
arguments in this case and have made up 
my mind that the application should be 
dismissed. I may say at once that the 
case being a case under S. 25, Provincial 
Small Cause Courts Act, I should not be 
disposed to interfere unless the law ob- 
liges me to. The suit was a suit for 
Rs. 47-4-0. It was tried in the Court of 
a Munsif, who admittedly was possessed 
of Small Cause Court powers up to a 
limit of Rs. 50. The Munsif however 
tried the suit as a regular suit and gave 
a decree in favour of the defendants. 
The plaintiff appealed and the appeal was 
heard by the Subordinate Judge of Mir- 
zapur. He reversed the decision of the 
Court below and gave a decree in favour 
of the plaintiff. Now we have this ap- 
plication in revision, in which it is con- 
tended on behalf of the defendants that 
no appeal lay to the Court oelow and 
that the order of the Subordinate Judge 
is void as having been passed without 
jurisdiction. The way the case was put 
on behalf of the petitioners is this. It is 
said that the suit as framed was a suit 
exclusively cognizable by a Court of 


with the powers of the Small Cause 
Court it ought to be taken that his deci- 
sion was the decision of a Court of Small 
Causes and was not therefore open to 
appeal. I take it as admitted that the 
suit was a suit ordinarily cognizable by 
a Court of Small Causes and that to this 
extent the ease put forward by the peti- 
tioners is correct. Even then I should 
not be disposed to interfere in these pro- 
ceedings in view of the fact that the case 
has been fully tried out and has not been 
disposed of in the summary way in which 
Small Cause Court cases are usually dealt 
with. The learned counsel for the peti- 
tioners however referred me to a judg- 
ment of this Court which is to be found 
reported as Abdul Majid v. Bedyadhar 
Saran Das (l). The case follows a Full 
Bench decision of the Madras High Court 
reported as Kollipara Seetpaty v, Kanki- 
paty Stibbaya (2). The view taken in this 
latter case was that where a small cause 
suit is tried by a Munsif on the original 
side and his decision is reversed in ap- 
peal by the Subordinate Court, the High 
Court is bound to set aside the decree in 
appeal as having been passed without 
jurisdiction. 

The learned counsel for the opposite 
party however has been able, in my 
opinion, to put a different complexion on 
the facts, and after some argument it has 
been admitted before me that the state- 
ments of fact made by the learned coun- 
sel for the opposite party are correct. 

It seems that this suit was filed on 
6th August 1918 and it was filed in the 
Court of the Munsif of Mirzapur. At 
that time the permanent incumbent had 
gone on leave, and there was officiating 
in his place one Mr. Chavu Chandar, who 
admittedly was not invested with the 
powers of a Small Cause Court Judge. 
The case was instituted in his Coui t and 
was necessarily registered as an ordinary 
suit. The case came on for trial in the 
month of November 1918. By the time 
Mr. Raj Rajeshwav Sahai, the permanent 
Munsif, had returned from leave. It is 
not disputed that this gentleman was in- 
vested at that time with the jurisdiction 
of a Court of Small Causes up to the 
pecuniary limit of Rs. 50. Mr. Raj Eaj- 
eshwar Sahai, as I have said, tried the 

“lu U917] S9 All. 101=3'7T C. 

(2) [1910] 33 ^lad. 9 , 22 -\ I. C. 512. 
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case as an ordinary suit and, in my 
opinion, that was the proper course for 
him to adopt. The suit was hied while 
his locum tenens, who was not invested 
with the Small Cause Court powers, was 
Icarrying on, and consequently, under 
ithe provisions of S. 32, sub-S. (2) 
[Provincial Small Cause Courts Act, I 
think it was the duty of the Munsif who 
finally dealt with the case to try the 
case as a regular suit. If any authority 
on this proposition is rCvpiired, at will be 
found in a ruling of this Court which ap* 
pears to me to be exactly in point. Tliat 
is the decision of a single Judge of this 
Court reported as Jagmohan Lai v. 
Lahho (3). I cannot distinguish the 
facts of that case irom the facts of the 
case before me. Ai)art from this autlio- 
ritv of this Court there are at least three 
other cases which sui)port this view. One 
of these is to l)c found reported as 
Mahima Chandra Sirdar v. Kali Mon- 
dol (4); anothoi' case i^Ilari Kamaj/ya v. 
Hari Venhayya (o) and another Sambhu 
Bam Miha (6). It seems to me there 
fore that it is no:, any longer possible to 
contend that there was any irregularity 
in the trial of the first Court. On the 
contrary the procedure of the Munsif 
was perfectly correct, and if he tried the 
suit out as a regular suit and did not 
exercise his i)owers in tliis particular in- 
stance as a Court of Sjiiall Causes, it 
follows that the petitioners here are not 
entitled to argue that the decree of tli" 
first Court was a final decree as provided 
by ‘6. 27 Act of ISS7. On the au- 
thorities to which I have relerred an 
aj>peal certainly lay to the District Judge 
and the result therefore is that I hold 
that there was no want of jurisdiction 
in the Couit below to hear the appeal. 
The ai)plicatioa fails ami is dismis'^cd 
with costs to the opposite party. 

V.B. li.K. ^Application dii>7TW<St.’(L 

' (3) [1911] 9 l. C. -m. 

(A) [IW] 12 C. \V. N. 107. 

(y) [1009] 20 Mad. 212 (F. B.). 

(0) [190‘1J 28 Bom. 244=5 Korn. L. R. lUO^. 
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Stuart and Bvves, J.l. 

j)ii rlciiiunnissa Begam ^"IMaintin "-.Vii- 
pcllant. 

V. 

Mahhooh All }Liiin and others — i9elen- 
d ant-s — Kcspuiideiits. 

l'’irst Aiqical No. 260 of I'dlfi, Decided 
;;i! Jah l‘Jl!h 


(a) Contract Act (9 of 1872), S. 126 — Oral, 
guarantee ie at binding at written one. 

Section 126 makes no difference between an 
oral and a written guarantee, the former being 
as equally binding as the latter. [P 58 C 2j 

(b) Contract Act (9 of 1872), St. 140 and 

141 — Surety paying debit ttept in thOet of 
creditor and can avail of every tecurity. 

Where a surety has paid off the whole debt, he 
is entitled to stand in the place of the creditor 
who has been so paid oB and is entitled to the 
benefit of every security whicli the creditor had 
against the debtor at the time when the contract 
of surety was entered into. [P 58 0 2, P 59 C 1] 

(c) Limitation Act (9 of 1908), Art 132 — 
Mortgage debt payable on demand — Limita* 
tion begins from date of execution — Rule 
applies even to transferee of mortgage 
rights. 

Where a mortgage is payable on demand, time 
begins to run from the date of its (Execution, and 
in order to succeed in a suit to enforce the mort- 
gage the suit must be brought within twelve 
years of its execution; otherwise it will be barred 
by time. This rule applies equally to a trans- 
feree of mortgage rights, who in this respect can 
be put iu no better position than the mortgagee^ 

[P 59 0 1] 

Motilal Nehru and S. M. Sulaiman 
— for Appellant. 

Abdur BaooJ, B. E. O Conor, Ishaq 
Khan and Baieshwari Bershad — for Res- 
pondents. 

Judgment.— Khurshed Ali Mian and 
his wife Mt. Latifunnissa executed the 
two mortgages, the subject of this appeal: 
(i) dated 14th June 1899, favour of 
Darbari Dal, for Rs. 3,000, and (2) dated 
27t!i July 1900, for the same amount in 
favour of Darbari Lai and Lalta Pershad. 


They had also executed two other mort- 
gages, dated 20th November 1897 and 
lOtli August 1899. in favour of Lalta Per- 
slmd alone-. Those two mortgages formed 
the subject of the connected suit and are 
disposed ol by our judgment in First Ap- 
peal No. 2C4. 


The only reason toi- mentioning this 
iact is because the two suits were tried 
together, and tlie evidence w as recorded 
in one only: and in order to appreciate 
correcth' the evidence in this case, it is 
necessaiw to reineuilier the circumstances 


ol tlie (ither cases as well. 

Iviiurshed Aii ^lied in 1905 and iu 1906 

the creditors, that is Lalta Parshad 
and Darbari Lai, demanded payment. 
iMt. Latilumiissa r.ski-d tor time, which 
the creditors agreed to give her, provided 
the\ got seciuilN lor their debts. Lati- 
luiinissa appealed lo her sister, RaniBar, 
katunnissa (plaintift -apiiellant), who 
was a wealthy woman, and she agreed to 
secincall the foiu mortgage debts. On 
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their side the creditors agreed to reduce 
the rate of interest. All four mortgages 
were paid off by Barkatunnissa, accord- 
ing to the plaint, and these suits were 
brought by her to recover the amounts so 
paid from the sons and daughters of 
Khurshed Ali and Latifunnissa, who also 
is now dead. This suit was filed on 7th 
June 1915. 

The defendants ore three adult sons, 
three adult daughters and some minors 
under the guardianship of Mt. Hasina 
Begarn. One of the adult sons, Mahbub 
Ali, admitted the claim and is the chief 
witness in the case. The two other adult 
sons and one of the adult daughters did 
not api^ear to contest the suit. Two 
adult daughters only, Mts. Hasina Begam 
and Anwari Begam, opposed the claim. 

^ It is we think necessary to bear this 
circumstance in mind in judging the value 
to be assigned to the evidence in the 
case. 

The contesting defendants in this case 
admitted the execution of the mortgages, 
but pleaded that the mortgages had been 
paid off by Mt. Latifunnissa herself out 
of her own funds, and that Mt. Barkatun- 
nissa, in fact, paid nothing. But they go 
on to say that if the Court holds that 
Barkatunnissa made any or all of the 
payments she cannot recover them from 
the defendants, as the payments were 
merely voluntary, and therefore gave her 
no lien over the defendants’ property. 

The Court framed two main issues; 

(1) , Whether the plaiatiS stood surety for pay- 
ment of the money due under the two' bonds in 
suit, and made payments as surety; 

(2) Whether she can obtain a decree for sale. 

The Court held that the plaintiff paid 
off the mortgage of 27th July 1900 on 
12th October 1906 by a payment of 
Rs. 6,300, but that she did not do so as a 
surety and therefore cannot get a decree 
for this amount. 

With regard to the second mortgage, 

the plaintiff claimed to recover seven 
items: 

Rs. a. p. 

1. 628 15 0 on 25th March 1908. 

2. 606 7 0 on 17th March 1909. 

3. 1,204 13 0 on 24th September 1910, 

4. 2,441 0 0 on 17th June 1911 

5. 2,426 6 9 on 25th June 1912. 

6. 1,376 0 0 on 15th January 1913. 

7. 1,500 0 0 on 17th January 1913. 

The Court below has held that all 

these payments were made (though it 


has not discussed item 7 in its judgment), 
and apparently were made by money ad- 
vanoied by the plaintiff; but it held that, 
although there was no reason to suppose 
that Barkatunnissa advanced *the money 
voluntarily, still as 

“there was no privity of contract between the 
plaintiff and Darbari Lai and as she gave no 
guarantee to the latter, she did not become in- 
vested with the rights of Darbari Lai against the 
mortgaged property, aud therefore she could not 
get a decree for sale.” 

It seems to have come to the conclu- 
sion that item 7 had not been proved, 
and held that inasmuch as item 5 could 
not be traced in the account books of tlie 
plaintiff, it could not be held with cer- 
tainty that the plaintiff had paid it. In 
the result it gave plaintiff a simple 
money decree for item 6, for Rs. 1,376 
with future interest, and held that the 
rest of the payments having been made 
more than three years before suit 
were irrecoverable, being barred by limi- 
tation. 

The plaintiff has appealed and claimed 
to recover the whole amount. 

Before discussing the law, it will be 
convenient to set out wliat we find to be 
the facts. 

Khurshed Ali and his wife, thougli pos- 
sessed of some property, made these four 
mortgages, between the years 1897 and 
1900. They paid nothing towards either 
interest or capital. In 1906 the mort- 
gagees began to press for i-heir money, 
and then it was that Mt. Latifunnissa 
(her husiiand having died as said above) 
turned to her sister the plaintiff', for help. 
The evidence of what then liappened con- 
sists of the testimony of Mahbub Ali (de- 
fendant 1, son of Latifunnissa) and Dai-- 
bari Lai, and three documents: (l) a se- 
curity bond executed by tlie iilaintiff. 
dated 6th October 1906: (2) an agreement 
executed by Lalta Parshad, since de- 
ceased, dated 12th 'October 1906: and (3) 
a document executed bv Darbari i^al. 
dated 12th October 1906. ‘The only other 
person who is said to have taken part in 
the negotiations was hlar Dayal, the 
karinda of the plaintiff', but he is dead. 

Mahbul) Ali swears that after Khurshed 
Ali s death, Lalta Parshad and Darbari 
Lai (it will he renieinl;ered that two of 
these four mortgages were in favour of 
Lalta Pershad alone, one in favour of 
Lalta Parsliad alone, one in favour of 
Darbari fjal alone, and the other in their 
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favour jointly) pressed Mt, Latifunnissa 
for payment. Mahbub Ali stated: 

"My mother said “Give me time." Thereupon 
the bankers said: "If you give security for the 
money wo will give you time and reduce interest 
as well.’* My mother said: "I will speak to ray 
sister and if she accept it t will give the security.* 
My mother sent me to the plaintiff. I went and 
mentioned full particulars. Thereupon the plain- 
tiff consented and said: "Go and bring from the 
bankers the conditions of the security bond." 
Thereupon, I came to Sbahjahanpur and told the 
same to the bankers. They gave a draft of the 
conditions and I took it to the plaintiff who ac- 
cepted it .and executed the security bond. When 
I brought the security bond and gave it to Lalta 
Parshad, ho and Darbari Lai, having seen it ex- 
ecuted separate agreements with the stipulations 
that they would continue to charge interest in 
future, at the rate of 12 per cent per mensem, on 
the amount that was due up to that day. 

Mahbub Ali has not been clishelieved 
by the Subordinate Judge; in fact his 
evidence has been accepted generally; he 
has not been in any way broken down in 
cross-examination and as his statement is 
against his own interest, we think it quite 
safe to act upon it. It will he remem- 
bered that his other two adult brothers 
and one adult sister have not contested 
the suit and therefore tacitly accept the 
plaintiff’s version. 

Darbari Lai’s version is not quite the 
same, hut his evidence is not very satis- 
factory because his memory seems to be 
defective. Thus, when shown the docu- 
ment executed by him on 12th October 
1906 in which he agreed to reduce the 
rate of interest on the bond of 14th June 
1899, (the other one having been that day 
paid off) he admits that it l)ears his sign- 
ature beyond any doubt, but he says he has 
no recollection of ever having executed 
it. His words are: I do not remember 
exactly if I executed such an agreement. 
1 think tliere was a verbal agreement.” 
But he admits that he accepted interest 
at the reduced rate from tliat date. He 
says he did not know Barkatunni^sa, and 
never had any convi'rsation with h(*r 
which is i)r()bal)ly (iiiite true as she is a 
pardaiiashin lady. He sjiy.s lu’ does not 
know her karinda, ;il( hough lui :nlinits 
that ho had dealings with her and tlnit 
her servants used to come to his sho[>. 
As to the plaintiff standing security for 
the payment of his one remaining mort- 
gage, he says she did nob. Ho did not 
requiie security as apparently the pro- 
perty mortgaged was sullicieut security in 
itseli. lie admits that Mahhuh Ali from 
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time to time made payments and that the 
mortgage was paid off by such payments. 

Mahbub Ali says that Hardayal did 
enter into 'negotiations with Darbari 
Lai, but whether Darbari Lai had forgot- 
ten or whether Mahbub Ali is mistaken 
is not very important. The fact remains 
that on 12th October 1906 both Darbari 
Lai and Lalta Parshad agreed to reduce 
the rate of interest. Lalta Parshad 
alone required a security bond. Mahbub 
Ali says in corroboration of Darbari Lai, 
that as a large amount of money (Rupees 
6,300) was paid to Darbari Lai, and only 
one mortgage for Rs. 3,000 in his name 
remaned due, he (Darbari Lai) did not 
think the execution of a security bond to 
be necessary. It may well be that while 
Lalta Parshad to whom the large sum of 
Bs. 23,000 was still due on two mort- 
gages required a security bond ^ from 
Barkatunnissa, Darbari Lai considered 
himself already sufficiently secured, as he 
says, by the property hypothecated in his 

bond. 

It seems quite clear that both Lalta 
Parshad and Darbari Lai were acting 
together in these negotiations, and we are 
satisfied in that Barkatunnissa guaranteed 
the payments of all these mortgages. 
Whether Darbari Lai was or was not 
aware of this (though we are inclined to 
think he was) seems to us immaterial and 
even if there was no privity of contract 
between Barkatunnissa and Darbari Lai, 
that is no bar to Barkatunnissa recover- 
ing from the defendants what she paid 
on account of the defendants’ parents’ 
debt if she is otherwise entitled to re- 
cover. It is admitted in argument that, 
at any rate the bulk of the money was 
paid by Barkatunnissa. 

We have now todiscussBarkatunnissa s 
legal position. We find as the lower 
Court did that there was an oral guaran- 
tee given by Barkatunnissa to Latifun- 
nissa. and that it was not voluntary. 
S. 12G, Contract Act, makes no difl'er-j 
ence l)etween an oral and a written^ 
guarantee. See also S. 187 of the Act.( 

We have now to consider the effect ofl 
3s. 140 and 141 ot the Act. 

Under S. 140 it seems to us that when' 
tile surety lias paitl oil the whole debt, he 
is entitled to stand in the place of the 
creditor wiio has been so paid otl, and. 
under 3. 141 the surety is entitled to the 
benefit of every security which the cre- 
ilitor has against t he ilei)tor at the time 
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when the contract of surety is entered 
into. We have no doubt that Rani 
Barkatunnissa was fully informed about 
the mortgages, and that she agreed to 
pay up up her sister’s debts, and that the 
creditors for that reason agreed on a 
lower rate of interest being charged in 
the future. So far there is no difi&oulty. 

The appellants’ counsel claims that the 
plaintiti can take the benefit of both 
mortgages, and is entitled to a decree for 
sale of the properties hypothecated under 
both. 

A difficulty at once arises with regard 
to the mortgage of 27th July 1900. That 
was payable on demand, and time began 
to run from the date of its execution. 
Barkatunnissa (plaintiff) paid it up in 
full on 12th October. 1906. Her suit was 
brought in 1915, that is to say, within 
twelve years of her paying it off, but long 
after twelve years of its execution. On 
consideration, we hold that she should 
have brought her suit on the basis of this 
security within twelve years of its exe- 
cution and not having done so, her claim 
under this head is barred by time. We 
cannot see how she as a transferee of the 
mortgagee rights can be put in a better 
position than the mortgagee. She had 
approximately six years within which to 
sue; as she did not sue in this interval, 
we must hold that her present claim is 
barred, and in so far we accept the deci- 
sion of the lower Court. 

The same difficulty is not present in 
regard to the second mortgage. Payments 
were made yearly in reduction of both 
principal and interest up to 1913. The suit 
was brought in 1915 within three years 
of the penultimate payment, and the 
suit is therefore clearly within time. 

We have therefore only to satisfy our- 
selves that the seven items claimed by 
the plaintiff as having been paid by her 
were in fact so paid. The learned coun- 
sel for the appellant plaintiff very frankly 
admitted that item 7 has not been 
brought home to the plaintiff as clearly 
as the others, and that therefore there 
may be a possible doubt whether in fact 
the plaintiff paid it. We therefore agree 
with the lower Court in not acceptinsi 
this item. 

The other items seems to us to be 
proved. The Subordinate Judge has not 
disbelieved Mahbub Ali, who said he paid 
^hem from the moneys of Barkatunnissa. 
<]ihe sums were undoubtedly paid and 


there is no evidence that Mt, Latifun- 
nissa paid them out of her own pocket. 
The learned Subordinate Judge, exercis- 
ing perhaps undue caution, refused to 
credit Barkatunnissa with any item which 
was not clearly demonstrable from her 
books. We are however satisfied that all 
these items are shown in the plaintiffs’ 
books. We took exception to one small 
item of about Rs. 125 in the other case, 
as not having been necessarily paid in re- 
duction of the mortgage debt involved in 
that case, for the reasons given in our 
judgment in the connected appeal. On all 
the other disputed items we are satisfied 
that what happened was that a parti- 
cular sum was paid to both creditors but 
entered in the plaintiff’s books as a single 
debit . 

We therefore think that the appeal 
must be allowed in part, and the decree 
of the Court be amended. It is therefore 
ordered and decreed as follows: 

That the decree of the court below is 
modified to this extent: that in addition 
the plaintiff shall get a decree for items 1 
to 5, inclusive, with future interest against 
all the defendants, and is entitled to bring 
the property hypothecated to sale in 
satisfaction of her decree. The appellant 
will get her costs and pay them in pro- 
portion to her success or failure in both 
Courts; costs in this Court include fees 
on the higher scale. 

V.B./r,k. Appeal partly allowed. 
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Ryves, J. 

Mahadeo Sahu and others — Applicants. 

v. 

Emperot — Opposite Party. 

Criminal Revn. No. 489 of 1919, Deci- 
ded on 13tli November 1919, against 
order of Dist. Magistrate, Gornkhtuu-. 

Criminal P. C. (1898), S. 476— District 
Judge discovering insolvent guilty of fraudu- 
lent transfers— District Magistrate initiating 
prosecution under S. 421, 1. P. C.— Procedure 
held wholly illegal. 

Upon an examination of the records of an in* 
solvency proceeding the District. Judge discovered 
that the insolvents and others bad been guiky of 
fraudulent transfers. He brought tlie malLer to 
the notice of the District Magistrate -viih a view 
to the persons being prosecuted "nder Ss. 421 
and 421/114, Penal Code. Criminal proceedings 
were accordingly initiated against them. On 
revision : 
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Held: that tbe proceedings must be quashed, 
as was no authority in the Criminal Pro- 
cedure Oodo for the procedure adopted. LP 60 C 2] 

^ihal Gha7idf S. M. Sulaima^i and 
Shiva Prasad Sinha — for Applicants. 

Asst. Govt. Advocate — for the Crown. 

Judgment. The circumstances of 
this case are somewhat peculiar. Two 
persons Ramanand and Naurangi Lai 
applied in the Court of the District 
Judge of Gorakhpur to he declared 
insolvents as long ago as 8th October 
1913 and were declared insolvents on 
26th August 1914. A receiver was ap- 
pointed, who reported on 31st March 
1915 that certain property, among others 
in the possession of Mahadeo and Jagrnp 
under tite sale deed of 1st July 1911, was 
really the property of the insolvents and 
had been fraudulently transferred in 
order to defeat their creditors. The then 
District Judge of Gorakhpur found that 

the transfer was a fraudulent one, and 
this order was confirmed by the High 
Court on 15th May 1917 and the pro- 
perty waw then sold by the receiver. 
Some time in May 1919 it appears that 
the tile of the insolvency case was before 
the present District Judge of Gorakhpur. 
There is a docket on the record before me, 
date<i 31st May 1919, which was sent by 
the District Judge of Gorakhpur to the 
District Magistrate of Gorakh]mr. It 

start.s : 


Sit 1 liHve the honour to bring to your notice 
certain fads against Ramanand. son of Pada- 
rath. and Naurangi. son of Sheo Dihal, of 
Lliibra l^olico Station, Belghat. two insolvents, 
and Hiudcshri Sahu. son of Nepal Saliu of 
Maghai'. Ram Gharan Sahu. son of Gajadhar of 
^^flnil{fore. Police Station Rawanpar. District 
Axamgarh, Jagrup Sahu. soil of Sljeodibal, 
Mabadoo babu, son of Shcodibal. residents of 
Magha, . Police Station Khalilabad, in Basti 
Pi-tric: tiansferees from them.’* 

goes on to state various facts wliich 
aj qiarently had come to the knowledge of 
the District Judge from ttie records of 
the insolvency case, hut which were not 
ol course known to liini personally, and 
it then sets nut several transfers which 
appeared to him from the record to have 
heen fraudulent. Jt goes on to sav ; 

1 hnso fraudulent Uan^fers, made with the 
iutciitinn of preventing the distribution of pro- 
perty .iccordiug to law among the creditor.s of 
Ram.iuaiKi and Naurangi, are offences under 
S. -It?!, I. P. C. Not more than tlirec of these 
offc)i'-‘ committed within one year can be tried 
at ciiK trial. To simplify the case one transfer 
might be tried atone time. The strongest case 
is perhaps tliat of the transfer of 11th July 1911, 
wlio.vhv tlic diares in some seven villages wore 


said to bo transferred to Jagrup and his brother’ 
Mahadeo for Rs. 2,900, of which Rs. 800 was due- 
under a prior book debt and Rs. 2,100 was paid 
before the Sub-Registrar. Ramanand and Nau- 
rangi made the transfer, and Jagrup and Maha- 
deo, to whom it was made, should be prosecuted 
for. abetment.” 

It goes on to give various other direc- 
tions as to what evidence should he called 
and winds u}) as follows: 

‘T have the honour to ask you to take pro- 
ceedings agaijDst the persons named by me on 
charges under S. 421, I. P. C., and S. 421/114, 
I. P. C. The case is one of importance in the- 
interest of commercial morality and should be 
inquired into or tried by an experienced Magis- 
trate.” 

It appears that on receipt of this docu- 
ment the learned District Magistrate 
transferred the case to the Court of the 
Joint Magistrate, Mr. York, who issued 
summons to the accused. They applied 
to this Court to quash the criminal pro; 
ceedings and their application was ad- 
mitted by a learned Judge of this Court, 
who ordered all proceedings to stay mean- 
while, I do not understand under what 
section of the Criminal Procedure Code 
the District Judge of Gorakhpur made; 
this report. It cannot have been made^ 
under the provisions of S. 476, Criminal 
r. C., because that section does not apply 
to a charge under S. 421 I. P. C. Inas- 
much as the learned District Magistrate 
seems to liave regarded this as an order 
under S. 476, I think all proceedings up 
to date must 1)0 quashed. But that doe9| 
not end the matter. I am not prepared 
to hold that this document is not a ‘com- 
plaint’’ within the wide definition of the 
term in S. 4, Criminal P. C. In this 
view of the matter it will he open to the 
District Magistrate to take such further 
action as he may he advised after having 
followed the procedure laid down in 
Cli. 16 of the Code. Let the papers ho 
returned to the District ^lagistrate with 
a copy of my order. 

v.B. n.K. Papers returned. 
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Rafiqoe and Piggott, .TJ. 

7'aimur Ali Shall and anothe) — Plain- 
tills — Api'ellants. 

V. 

Shah Mohammad Khan and others — ■ 
Defendants — Respondents 

First Appeal No. 195 of 1911). l^eoided 
on 16th November 1918, from decree of 
Sub-Judge, Meerut, D,'- 8lh April 1916. 
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U. P. Land Revenue Act (3 of 1901), Ss. Ill 
Oj (b) ®nd 233'K — Suit required to be filed 
by order under S. Ill not filed within time, 
but within extended time — Original order not 
being complied with civil Court’s jurisdiction 
'held barred. 

In a partition case an objection was made 
which involved a question of proprietary title. 
The Assistant Collector required the objectors, 
under S. Ill (1) (b), to institute within three 
months a suit in the civil Court for the determi- 
nation of that question. They failed to comply 
with this order, but obtained an extension of 
time, within which extended period they institu- 
ted the suit. 

Held: that the original order of the Assistant 
Collector not having been complied with, the 
jucUdictiTn of the civil Court to entertain the 
suit was barred by S. 233-K. [P 61 0 2j 

Pearey Lai Barter j ee ~ toi' Appellants. 

Rarendra Krishna Muherjee and Sur~ 
£ndra Nath Sen — for Respondents. 

Judgment. — This is an appeal by cer- 
tain plaintiffs.whose suit for a declaration 
has been dismissed by the trial Court 
virtually upon a finding that the cogniz- 
;ance of the civil Court is barred by 
S. 233-K, Land Revenue Act (Local Act 
3 of 1901). In para. 4 of the memo- 
randum of appeal which has been added 
by permission of this Court after the ap- 
peal had been filed, it is suggested that in 
any case not the entire suit, but only a 
part of it, is affected by the provisions of 
S. 233-K aforesaid. On examining the 
record we do not think that this plea is 
well founded in fact: the wording of 
para. 9 of the plaint is certainly involved 
and not as clear as it ought to be as to 
whether there were one or two claims for 
partition pending in the Revenue Court. 
The allegations in that paragraph how- 
ever make it clear that the entire suit was 
one relating to the partition of a mahal 
or mahals, in respect of which partition 
proceedings were actually pending in the 
Revenue Court when the suit was filed. 
The suit was therefore barred by S. 233-K 
aforesaid, unless the civil Court had 
received jurisdiction to entertain it by 
i-eason of a proper order under S. Ill, 
■Cl. (b), passed by the Assistant Collector 
before whom the partition was pending, 
requiring these plaintiffs to institute a 
suit in the civil Court within the statu- 
tory period of three months. Now it is 
■Common ground that such an order had 
been passed by the Assistant Collector 
namely, on 11th May 1915, 

The present suit was filed in the civil 

€imrt on 31st August 1915 beyond the 
prescribed period' of three months. So 
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far we are on sure ground. There are 
two decisions of this Court, one directly 
in point and the other covering it by im- 
plication. In Banxoari Lai v. Gopi (l), a! 
single Judge of this Court definitely held 
that a suit filed under circumstances like 
those of the present case, namely, after an 
order under S. Ill (l) (b), Land Revenue 
Act, had been passed, but beyond the’ 
period of three months prescribed by the! 
said order, was not entertainable by the 
civil Court. The matter came again before 
a Bench of this Court in Randhir Singh 
V. Bhagwan Das (2). In that case the 
learned Judges pointed out that a suit 
had been filed within the period of three 
months prescribed by the order of the 
partition Court. It had been withdrawn 
with permission to bring a fresh suit and 
the fresh suit had been instituted after 
the said period of three months. The 
Court held that there had been a compli- 
ance with the order of the Court and 
with the terms of S. Ill, Land Revenue 
Act, by reason of the presentation of the 
original plaint within the prescribed 
period. By implication the learned Judges 
held that, if this had not been so, tliesait 
would not have been entertainable. 

It is contended however that tlie pre- 
sent case is distinguishable by reason of 
certain proceedings which took place in 
the Court of the Assistant Collector after 
the prescribed period of three months 
had expired. We have had some difficulty 
in ascertaining precisely what those pro- 
ceedings were. We find however that on 
26th August 1915 there was presented to 
the Assistant Collector, on behalf of the 
present plaintiffs, an application sui)por- 
ted by an affidavit. The affidavit stated 
certain reasons why the order of 11th 
May 1915 had not been complied with 
and asked for a fresh period of time with- 
in which to file a suit in the civil Court. 
This application raised a question which 
the Assistant Collector might have taken 
upon himself to consider and to deter- 
mine, namely, whether he had jurisdiction 
to pass a fresh order under S. Ill (j j (b), 
after failure on the part of the persons 
concerned to comply with his previous 
order o‘ lltli May 1915. The Assistant 
Collector however did not determine this 
point and did not take it upon himself to 
pass any formal order granting the pve- 

(1) U908] 30 All. 44—1 A. L. J. 713=(1007) 

A. W. N. 282. -• ' 

(2) [1913] 35 All. 541=21 1. G.'664. 
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sent plaintiffs a fresh period of three 
months. What he directed the plaintiffs 
to do was to file their suit in the civil 
Court and to produce before him docu- 
mentary evidence of the fact that they 
had done so. Apparently, when these 
plaintiffs did so, the Assistant Collector 
adjourned the partition proceedings, say- 
ing that he would await the decision of 
the civil Court. He seems to have thrown 
it entirely upon the civil Court to deter- 
mine whether the plaint presented on 
Slst August 1915 was or was not enter- 
tainable in view of the plaintiffs’ failure 
to comply with the order of 11th May 
1916. In our opinion therefore the ques- 
tion of law which is sought to he raised 
hy this appeal, namely, whether the Assis- 
tant Collector would have had jurisdiction 

to pass a fresh order under S. 111(1) (h) 

requiring the insti tution of the civil 
suit within a further period of three 
months, does not arise. Had such an 
order been passed by tlie Assistant Col- 
lector, the position would have been 
different. 

The opposite party, the defendants to 
the present suit, would have had some- 
thing against which they could have ap- 
pealed to the higher Revenue Courts, and 
the matter might eventually have been 
disposed of by the Board of Revenue 
which, in the exercise of its very wide 
revisional jurisdiction, would beyond all 
question have been entitled to take into 
consideration the reasons given on behalf 
of the present plaintiffs for noncom- 
pliance with the order of 11th May 1915, 
and, if it thought proper, to substitute 
for that order a fresh order fixing a period 
of three months from date within which 
a civil suit might be filed. As the case 
now stands, the plaintiffs are unahle to 
refer us to any order of the Assistant 
Collector, or of any Revenue Court of 
superior jurisdiction, which we can treat 
as an order under S. Ill (l) (b), except 
the order of 11th May 1915, which was 
not complied with. On this state of facts 
wo are satisfied that this appeal fails and 
wo dismiss it accordingly with costs. 

^■1^’ Appeal dismissed , 
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ivIClIAHDS, C. J. AND BanKIMI, .T. 

Ill the Goods of D. MacIntyre, 

Tostamenttrv Case No. Hi of 1917, De- 
cided un 1 Ith November 191S. 


Will— Validity — Holograph written by do^ 
miciled Scotchman is valid will according t<r 
Scotch law though without witnesses. 

A holograph writing proved to be in the hand' 
writing of a person who at the time of his death 
was a domiciled Scotchman constitutes a valid 
will according to Scotch law, even though there 
are no witnesses to such writing. IP G2 C 2} 

Facts. — David MacIntyre, Agent at 
Meerut of the Allahabad Bank, died at 
Meerut, and the Administrator-General 
of the United Province? obtained from- 
the High Court letters of administration- 
to his estate as in the case of an intestate^ 
Subsequently a document was discovered 
among the papers of the deceased to the- 
following effect: 

“ Allahabad Bank Meerut 21st Janury 1913r 
any property which I possess to be divided equ- 
ally between my three sisters Jessie Percy Mac' 
Intyre, Helen Anne MacIntyre and Mary Mac-- 
Intyre, the survivor or survivors. D. MacIntyre.” 

The document was entirely in the-- 
handwriting of the deceased, and as he* 
was a domiciled Scotchman, the Adminis- 
trator-General was of opinion that, ac- 
cording to Scotch law, the document 
was a valid testamentary instrument. He- 
accordingly applied to the Court for 
amendment of the letters of administra- 
tion granted to him by annexing theretOp 
the will propounded. The Administrator- 
General proved the document to be in the 
handwriting of the deceased, and that tho= 
domicile of the deceased was Scotland. 
In support of the legal ]ioint as to whe- 
ther according to Scotch law, the docu- 
ment was or was not a will, he placed 
before the Court the opinion of the writer 
to the Signet of Edinburgh, from which 

the following is an extract, viz: 

” By the Common law of Scotland a bolo' 

* 

graph will is valid wherever made and needs no- 
witnesses. The person founding on the deed as- 
holograph jnust prove that it is so either by the 
evidence of persons who saw it written or by 
evidence as to handwriting which satisfies the 
Court." 

Judgment. — Upon reading the papers- 

hefove us, including the affidavit of James^ 

Moncrieff Writer to the Signet, we 

are of oi)inion that the paper writing, 

dated 2lst January 1913, is in the hand-r 

writing of the deceased D. Macln'tyre,! 

and that according to Scotch law it con-* 

stitutes a valid will and that the said 

David Macintvre was a domiciled Scotch- 

% 

man at the time of his death. We accor- 
dingly cancel tlie grant of letters of ad- 
ministration previously directed to be is- 
suel to the Administrator-General, and in 
lien thereof direct that letters of adminis- 
tration with the aforesaid document of 
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21st January 1913, as the last will of 
David MacIntyre annexed, do issue to the 
Administrator-General. 

V.B./R.K. Order accordingly^ 

A. I, R. 1919 Allahabad 63(1) 

Ryves, J. 

Bhanwat — Appellan t . 

V. 

Emperoi — Respondent. 

Criminal Appeal No. 1046 of 1919, De- 
cided on 12th November 1919, against 
order of Addl. Sess. Judge, Muttra, D/- 
30th August 1919. 

Penal Code (45 of 1860), S. 75 — Previoui 
conviction in Native State is outside S. 75. 

A previous conviction in-a Native State is out- 
side the scope of S. 75. Whoreitherefoie a per-^ 
son admits such a previous conviction, it ought* 
not to be considered. [P 68 C 1] 

Govt, Pleader — for the Crown. 

Judgment. — Bhanwar has been con- 
victed by the learned Sessions Judge of 
Agra under S. 454, L P. C., and under 
the provisions of that section, read with 
S. 75, I. P. C., has been sentenced to five 
years’ rigorous imprisonment. There can 
be no doubt whatever on the evidence, 
which was believed by both the asses- 
sors and the learned Judge, that the ac- 
cused did commit the offence with which 
he was charged; but with regard to the 
application of S. 75, I have great doubt. 
The accused admits two previous convic- 
tions, one under S. 411, I, P. C., and 
another under S. 407. Both these con- 
victions were made by the Dig Nizamat 
in the Bharatpur State. I have no in- 
formation as to the nature or constitution 
of this Court. The question is whether 
S- 75, as amended by Act 3 of 1910, con- 
templates a conviction by a Court of this 
kind. The point wasconsidered mBaha- 
ival V. Emperor (l) and it was held that 
a previous conviction held by a criminal 
Court in Bikanir could not come within 
Ithe scope of the section. Under the cir- 
cumstances I think S. 75 is not shown 
to be applicable in this case. Having re- 
gard to all the circumstances of the case, 
a sentence of three years’ rigorous impri- 
sonment will meet the ends of justice. 

With this modification I dismiss the 
appeal. 

V.b./r.k. Sentence reduced. 

(U 11913] 17 P. R. 1913 Cr.=20 I. 
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Tudball and Rafique, JJ. 

Bishambar Nath Singh — Defendant- 
Appellant. 

V. 

Basa^it La/— Plaintiff — Respondent. 

Second Appeal No. 515 of 1918, Deci- 
ded on 19th December 1919, against de- 
cree of Dist. Judge. Allahabad. D/- 25th 
January 1918. 

Pre-emption — Custom — Wajibularz res- 
tricting right of pre-emption between co- 
sharer — Custom does not apply to owners of 
miscellaneous plots. 

Where an entry in a Wajibularz gives a right 
of pre-emption to a cosharer in a zamindari in 
the case of a sale by another cosharer of his 
right, and expressly states that the owners of 
miscellaneous plots may sell as they please, the 
custom of pre-emption is inapplicable to such 
owners. [P 03 C 2, P 04 C 1] 

Gokiil Pershad and Kanhaya Lal — for 

Appellant. 

B, K. Malaviya — for Respondent. 

Judgment.— This a defendants’s ap- 

peal. The property in suit is a bit of land 
lying within the limits of the village 
Yahyapur which forms part of the town 
of Allahabad. The plaintiff is a cosharer 
in the zamindari, sixteen annas mahal of 
Yahyapur, and he claims that he has a 
right of pre-emption in respect of this 
plot. Both the Courts below have de- 
creed the claim. The defendant comes 
here on appeal and he urges that, on the 
face of the documentary evidence put for- 
ward to prove the case, the plaintifi’ has 
no right of pre-emption whatsoever as 
against him. The land in question is 
part of what is known as the hakkipufc 
mutfurrika; that is to say, tlie miscella- 
neous plots within the boundary of the 
village. An examination of the khewat 
shows clearly that the zamindari part of 
the village now consists of an area of only 
11 bighas 15 biswas; that the miscel. 
lanous plots total to 26 bighas 4 biswas; 
and that the inhabited site covers 158 
bighas 11 biswas. In the Wajibularz,' 
on which the plaintiff depends, a right! 
of pre-emption is given in Cl. 8, Ch. 1 
clearly to a coshaver in the zamindari in 
the case of a sale by another cosharer of 
his right. In Ch. 3, Cl. 3, there is also! 
a distinct statement that the owner of| 
the miscellaneous plots have a right toi 
sell their property as they please without 
the permission of the zamindar. The 
Court below appears to have overlooked 
this portion of the document and it is 
quite clear that the custom of pre-emp- 
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tion prevailing in the village is one only 
as among the owners of the zamindari, 
and the owners of the miscellaneous plots 
have a full right to sell their property to 
whom they please without even asking the 
permission of the zamindar, a right which 
they would not have had if the custom 
of pre-emption included them. In our 
opinion the appeal is a good one. We 
allow it and set aside the decrees of the 
Courts below. The plaintiff’s suit will 
stand dismissed with costs in all Courts. 
V.B./u.K. Appeal allowed. 

A. l.R. 1919 Allahabad 64(1) 

Ryves, J. 

Udj'l ^a?riin And anothe? — Applicants. 

V. 

Emperor — Opposite Party. 

Criminal Pevn. No. 624 of 1919, Deci- 
ded on I3tli November 1919, from order 
of Sess Judge, Allahabad, D/- 21st August 
1919. 

Criminal P. C (5 of 1 898), S. 356-Omis- 
sion to record evidence in vernacular is ir- 
regularity vitiating trial. 

Whore a Magistrate omits to prepare a veraa- 
cular record of the evideuoe as required by S. 356, 
he commits au irregularitv which vitiates the 
trial. ■ LPG4C1] 

G. Baverji—ioi’ Applicants. 

Lalit Mohan Banerji^iov the Crown. 
Judgment. — Two persons, Udit Narain 
and Maliadeo, were convicted by a Magis- 
trate of the First Class under S. 880 and 
sentenced to eight moutlis’ rigorous impri- 
somnont. They appealed and their appeal 
was dismissed. Among the grounds taken 
in the lower Court it was urged that the 
trial was irregular because no vernacular 
record of the evidence was prepared as is 
required S. 85G. T)ie learned Sessions 
judge says: 

“The ohjcction docs not seem to have any force. 
S. 355, Criminal P. C., empowered the Magistrate 
to make a memorandum of the substance of the 
evidence of each witness as the offence was one of 
those mention' d in Cl. (d), snb-^. (1), S. l'GO. 
The procedure adopted by him was in full con- 
formity with the provisions of law.” 

In my opinion the learned SiNsinns 
Judge was mistaken. S. 8od applies to 
summons cases. This was not a stiminons 
case as shown by tlu' fact that the .sen- 
tence of eight months' rigorous imprison- 
ment was passed. Secondly Cl. (d), S. ‘2()0 
does not apply because the property said 
to he stolen was a sack of rice which pro- 
l)ahly was worth more thaiiRs. 50; in any 
case, as roipiired by S. 2l>3 (f), the value 
of the sack of rice has not been given. 
It seems to me that 1 have no alternative 


but to set aside the conviction and order 
a fresh trial according to law, I order 
accordingly. 

B.V./U K. Conviction set aside. 
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Banerji and Piggott, JJ., 
Shyam Karan and others — Judgment- 
debtors — Appellants. 


V. 


Collector of Benares — Decree-holder 
— Respondent. 

Execution Second Appeal No. 95 of 1919, 
Decided on 8th August 1919, from decision 
of Dist. Judge, Oawnpore, D/. 6th Januarv 
1919. 

Civil P. C. (5 of 1908), S, 48 and Sch. 3. 
Para 11, (3) Cl, 3 is wide enough to include 
period provided by S. 48. 

The provisions of Cl. (3), para. 11, are wide 
enough to include the case of an application for 
the execution of a decree to which 8. 48 of the Code 
applies. The words “period of limitation” in the 
clause are intended to apply to the restrictions 
placed upon the right of a decree-holder to take 
out execution of his decree both by the Limitation 
Act and S. 48. [P 65 C 1,2] 

P. L. Banerji — for Appellants. 

B. Malcomson for A. E. Eyves — for 
Respondent. 

Judgment.— This and the connected 
appeal arise out of execution proceedings 
in connexion with a simple decree for 
money passed on 18th December 1897. 
Various applications for execution were 
made between that year and the year 
1906. In 1905 the property of the judg. 
inent-debtors in the District of Hamirpur 
was taken charge of by the Collector ap 
parently under the provisions of S. 326. 
Civil P. C. of 1882. The management of 
the Collector continued down to 1917, 
when he released the property. On 
4th Ai>ril 1917 the Court of Wai’ds, 
now in charge of tlie estate of the 
deoroo. holder, appli,'d for attachment 
ami sale of the property situated in 
the Tlamirimr District. This application 
was resisted hv t!ie judgment-dohtors on 
the ground ot limitation They conten- 
ded tliat the application was !);*rred by 
tlie three years' rule of limitation pre- 
scribed by the Idmitation .\et and also 
under S. Civil P. C. The o'.qectiou 
was allowed by the Court ot first in.stance 
which lield that l\aving regaiii to the fact 
that more than twelve years had elapsed 
sinee the date of the deeive, S. 48, Civil 
P. C. was appiioahlo and the lU'esent ap- 
idication for ('xeciition could not be maiu- 
tuinod. This decision has been overruled 
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oover any amount under it, I think we 
•should follow Chitturi Surayya v. Beddu, 
Eamayya (1), Gour Chandra Das v. Pra- 
sanna Kumar Chandra (2)( and the case 
of Powell V. Divtett (3), 

In fact Mr. Narayanamurthi conceded 
after some argument that as the terms of 
the contract were embodied in Ex. A, he 
was not entitled to recover damages in- 
dependently of this document. 

The only question then left was as to 
the appellant’s (plaintiff’s) right to re- 
cover the advance of Rs. 1,200, and this 
must be found for the appellant on the 
strength of defendant I’s admission and 
the reasons given above. 

The result will be that the appeal will 
be allowed with proportionate costs in 
this and the lower appellate Court on this 
part of the plaintiff’s claim and the de- 
cree of the District Munsif will be res- 
tored against respondent 1 and the second 
appeal dismissed with costs against res- 
pondent 2 who it is conceded has been un- 
necessarily made a party to this appeal. 

Kriahnan, J. — I accept the finding of 
the lower Court that the written contract 
Ex. A has been materially altered by the 
plaintiff without the knowledge and con- 
sent of defendant 1, theother party to it. 
On that finding we must hold that plain- 
tiff is not entitled to enforce that con- 
tract: see v. Divert (3), and that 

his suit so far as it is for damages, was 
rightly dismissed as it would be enforcing 
the contract to give him such damages. 

It is however argued that plaintiff is 
nevertheless entitled to repayment of the 
Rs. 1,200, paid by him as an advance to 
defendant 1 and the claim is made under 
S. 64 or 65 Contract Act. The view of the 
lower appellate Court that Ex. A (l), the 
receipt given for the money is also rendered 
invalid by the alteration in Ex. A, does 
not seem to me to be supportable. It is 
only a receipt for the money paid. If the 
repayment of that money is claimed by 
way of enforcement of the contract no 
doubt plaintiff will be met by the objec- 
tion based on its material alteration. 
But it is not so claimed. The lower 
Courts have found that defendant 1 did 
not perform the contract but on the other 
hand he committ ed breach of it. Though 

(1) [19151 28 I. o7^. — 

(2) p906] 33 Cal. 812=3 C. L. J. 303=10 
C. W. N. 78.3. 

(3) [1812] 104 E. R. 755=15 East 29=1.3 
R. R. 358. 
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plaintiff cannot take advantage of the 
breach to claim damages, he is not pre- 
cluded from relying upon it and treating 
the contract as having become void under 
S. 65 and requiring the defendant to re- 
pay the money advanced to him. Ulus 
(c). S. 65, seems to indicate tliat the 
section is meant to apply also to cases 
where one party breaks a contract and 
the other party, in consequence of it, res- 
cinds it. The material alteration though 
it prevents plaintiff from enforcing the 
contract does does not seem to prevent 
him from rescinding it. No authority 
has been cited to show that it does. On 
the other hand the ruling in Chitturi 
Sitrayya v. Boddu Eamayya (l) would 
seem to support the view that the money 
advanced could be claimed back. Plain- 
tiff would, therefore, be entitled to be paid 
back the Rs. 1,200 that he paid. 

The second appeal, so far as it stands 
against respondent 2 is not pressed. I 
would therefore allow the second appeal 
against respondent 1 and reversing the 
decree of the Subordinate Judge restore 
that of the District Munsif. Plaintiff 
will pay and receive proportionate costs 
so far as respondent! is concerned in 
this and the lower appellate Court. 

The second appeal is dismissed with 
costs against respondent 2. 

S.N./r.k. Appeal partly alloived. 
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Wallis, C. J. and Sadasiva Aiyar, J. 

K. A. C. C. T. Chidambaram Chetty 
and others — Defendants— Appellants. 

v. 

V. B. K. B. Karuthan Chetty and 
Plaintiffs— Respondents. 

Civil Appeal No. 326 of 1918, Decided 
on 18th December 1919, against decree of 
Temporary Sub-Judge. Sivaganga. 

(a) Contract Act (9 of 1872), S. 263— (Per 

G. •/.)— “Scope of— It does not apply to 
settlement between partners after dissolution 
—They are enforceable as agreements— Sub- 
partner is entitled to accounts after dis- 
solution and arrangements between principal 
partners are not binding on him. 

(Per Walhs, G. J.) — S. 2G3, deals with the con- 
tinuiug authority of the formor partners to bind 
one another after dissolution and has no applica- 
tion to a settlement between the partners after 
dissolution which is binding on them by virtue 
of their agreement and not by virtuo of this sec- 
tion and whether or not it is binding on the sub- 
partner of one of them. A subpartuer should 
ordinarily accept the accounts of profits agreed 
upon between the partners, but he is entitled to 
accounts after winding up,* and arrangements 
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between the principal partners after dissolution 
cannot be enforced against the subpartnor. S. 31, 
English Partnership Act, should be applied in 
determining the rights and obligations of sub- 
partners in India. [P 66 0 2] 

(b) Contract Act (9 of 1872), S. 263 — (Per 
Sadasiva Aiyar, J.) — Subportners must 
accept accounts taken between partners 
— Position of assignee from partners stated 
— Assignor partner becomes agent of assignee 
and his acts unless they are vitiated by 
mistake or fraud are binding. 

(Per Sadnsira Aiyar, J .) — The law in India is 
the same as in England, that subpartners must 
ordinarily accept the accounts taken between the 
partners, but have not the right and are not 
subject to any duty to take part in the proceed- 
ings in which the accounts are taken. The as- 
signee of a share (whether completed or only by 
way of mortgage) from one of two partners cannot 
claim to interfere with the business so long as it 
is a going concern. The assignor stands in the posi- 
tion of agent or trustee for the assignee and any 
settlement of accounts made by him prior to dis- 
solution and up to the date of dissolution is bind- 
ing in the same manner on the assignee as on 
the assignor. But, just as and to the extent that 
the assignor can surcharge and falsify on the 
ground of mistake or fraud in the settlement, the 
assignee may also do so. After dissolution also a 
fair settlement by the partners would be bind- 
ing on their assignees, but not so a fraudulent or 
coilusivo settlement. (P 69 C 2] 

(c) Civil P C. (1908), S. 1 1— Subpartner 
not necessary party — Finding held not res 
judicata. 

Where a Court has recorded a finding that a 
certain party defendant before it is a subpartner 
and the appellate Court before which no objection 
is taken to the finding dismisses the suit on the 
ground that, assuming him to be a subpartner, 
he is not a necessary party, the finding is not res 
judicata in a subsequent suit. [P CD C 1] 


T. liamjachariar, T Narasimha Aitjan- 
gar and xY. .S', liavgasirami Aiyangai — 
for Appellants. 

K. Srinivasa Aiyangar, C, S. Venhata^ 
chariar unA \\ K. Sri7iiv(fS(i Aiija7i(ja ) — 
lor Respondents, 

Wallis, C. J . — I at*rop with the order 

jiroposod l)y ni\ learned brother, whose 
judjpiient I have had the advanta'.-e of 
rcadin,a- 1 aj^reo with him that tliere 
is no res judicata in tliiscase on anv view 


and it is tlu*reloro unnecessary foi- me 
to consider whellu'r Mu; doctrine (»I res 
judicata lias any a])plic:ition lo the cas(‘ 
seeini' that the former suit was disniissi'd 
as against the suhjiart ners on tlu’ '.•round 
that, as.'.umini' llnmi to he sucli, they 
were not proper paities to tliat suit; as 
re^^ai-ds the (piestion whether the set- 
tlement Kx. 3, made het ween the jdaintit'l' 
and his parlnerC. V. T. of the dissolution 


of the partnership is hindiivgon the present 
defendants as his sulips.rtners, assuming 
them to he 'Uch, \ am of oidnion that it 


is not. S. 2C3, Contract Act, the 
language of which clearly resembles.that 
of S. 38, Partnership Act, 1890 no doubt 
provides that the right and obligations of 
the partners continue in all things neces- 
sary for the winding-up of the partner-j 
ship. That section deals, in my opinion 
with the continuing authority of the for- 
mer partnership to bind one another after 
dissolution and has no application to a 
settlement between the partners afterl 
dissolution which is binding on them by 
virtue of their agreement and not by 
virtue of this section and whether or not 
it is binding on the subpartner of one of| 
them. 

The question whether such a set- 
tlement is binding on the suhi)artner 
against the principal partner gives rise to 
different considerations. The Contract 
Act, 1872, does not deal specifically with 
the case of subpartners except so far as 
by S. 263, it prohibits the introduction 
of a new partner into a firm without the 
consent of all the partners, and in my 
opinion it is dealt with by S. 31, English 
Partnership Act, 1890. I can see no 
reason why the rules laid down by the 
legislature in tliat Act, which was 
drafted with great care and with the 
assistance of eminent .lawyers, should 
not be applied in this country where our 
Contract Act is silent, especially when 
they iipi)C'ar to merely give effect to thei 
earlier decisions. I can find nothing in! 
(ho Contract Act to warrant us in adopt-! 
ing a different rule. Under S. 31 an as. 
signee from a partner, which term in- 
cludes a suhpartner cannot interfere 
in any way in tlie management of the 
l)usiness and must accept tlie account 
of profits agreed to by partners. Other- 
wise a new ])ailner would, in effect 
he introduced into the business by one 
partner witliout the consent of the other 
jiartmus and t!io continuance of the 
imrlnership would ho endangered. If 
any one chooses to take an assignment of 
a share in a partnership, he must accept 
it sui'ject to tlie re.-'t rict ions w hich are 
neces-ary for tlie caii viiig on of the jiart- 
nership hu>iness, one of which is that he 
iiiusl acee]'t tlie accounts of inotits agreed 
ni'on between the parinors. Tlie same 
ci>nsiderations do not apjdy after the dis- 
soluticm of the paitiuMsliip and there are 

not tlie same dilhculties in the wav of 

% 

allowing the suhpartner to enlorco his 
lull ri'.;]its against the a'i<igniiig partner 
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and, accordingly S. 31 entitles him, for 
the purpose of ascertaining his share, to 
an account as from the date of dissolu- 
tion. As held by Vaughan Williams, 
L, J., inWatts v. Driscoll (l), an as- 
signee would be entitled to such an ac- 
count independently of S. 31 which only 
affirms his right to it. As pointed out 
by Eigby, L. J., in the same case, there 
would be no equity in enforcing on the 
assignee of one partner a bargain entered 
into between the partners after dissolu- 
tion which might involve gross injustice 
to the assignee and might have been en- 
tered into for that very purpose. My 
experience of i)artnership suits leads me 
to the opinion that the rule is at least as 
necessary in this country as in England 
and that the opposite rule would operate 
as a strong inducement to commit fraud 
and would frequently result in very ques- 
tionable settlements, such as that in the 
present case, being entered into between 
the partners to the prejudice of the 
subpartners. I am therefore of opinion 
that the subpartner is entitled to an 
account under the rule embodied in S. 31 
as interpreted in Whetham v. Daveij (2). 
Watts V. i)mco//(l)and Bonnin v. Neame 
(3). What I mean is that, in the absence 
of any settlement between the partners 
before dissolution, which of course would 
be binding on the subpartner, the sub- 
partner after the dissolution is entitled 
to have an account taken to ascertain the 
share of the partners under whom he 
claims as in Whetham v. Davey (2), as, 
without such an account, it would be im-’ 
possible to say what he was entitled to 

sadasiva Aiyar,J— Defendants 2 *to 

5 are the appellants. Defendant 4 is the 
son, and defendant 5 is the grandson, of 
defendant 1 who died after suit. Of the 
five plaintiffs plaintiffs 2 to 5 are the un- 
divided sons of plaintiff 1. I shall speak 

shortly of plaintiff las the plaintiff here- 
inafter. 

The suit was brought for the recovery 
of the contribution from the defendants 
in the following eircumstances: 

(1) The plaintiff and one C V C T 
Chidambaram Chetty (hereinafter called 
C. y. C. TJ carried on money-lendin^ 
bu siness as partners, the business; hoir.” 

(1) [mi] - 
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conducted at Paungde, in Lower Burma* 
the plaintiff’s share being 10/16 and 0. V. 
C. T's share being 6/16. 

(2) Out of the plaintiff’s ten shares he 
assigned three shares, one to each of the 
defendants 1, 2 and 3 as his subpartners 
for consideration, (Defendants 1 and 2 
denies that they were subpartners but 
defendant 3 admitted that lie imrcbased 
one share from defendant l). 

(3) The business in Lower Burma 
ended in a loss and the plaintiffs insti- 
tuted Original Suit 293 of 1912 against 
0. V. C.T. (and his sons) and also against 
the present defendants 1 to 3 (defen- 
dants 8 to 10 in that suit) for dissolving 
the firm and for obtaining the usual ap- 
purtenant reliefs. The Eamnad Sub- 
Court passed a preliminary decree dis- 
solving the firm from 20fch February 
1914 (the date of that decree) and direct- 
ing the taking of accounts after it gave 
the finding that the present defendants 1 
to 3 were the plaintiff’s subpartners 

each for one share as alleged by the plain- 
tiff. 

(4) On 4th July 1914 the plaintiff and 
c. V. C. T. agreed upon a statement of 
accounts filed in the Eamnad Sub-Court 
according to which statement nearly 
Es. 2,54,000 was agreed to be the total 
bss incurred by the firm. That Court-in 
its final decree passed on 15th July 1914, 
held each of the present defendants 1 2 
and 3. liable to pay Rs. 15,872-8-0 to tl.o 
plaintiff (their principal partner) for 
their respective 1/lOth shares. The total 
sum payable by all the three was thus 

Es. 47,000 odd. 

(5) Meanwhile the present defendants! 

to 3 (then defendants 8 to 10) had filed 

Appeal Suit No. 197 of 1914 against the 

preliminary decree of the Sub-Court of 

Eamnad and they afterwards filed tluet' 

separate appeals against the final decre(‘. 

Ihe principal grounds in these ajjpeals 
were: 

(a) There is no evidence that defen- 
dants 8 and 9 (the present defendants i 

and 2; are subpartners, (b) The lower 
Court ought to have dismissed the suit 
-against defendants 8.9 and 10 if they 
were only subpartners and as soon it was 

found that the plaintiff’s case that they 

were principal partners was not made 
out. (These two grounds are the princi- 
pal grounds of attack against the prelimi- 
nary decree), (c) The statement of ac- 
counts, Ex. .3, filed hy the jdaintiff and 
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0. V. C. T., is no evidence against defen- 
dants 8 to 10. The plaintiff and 0. V. 
C. T. acted collusively and fraudulently 
in accepting each other’s statements on 
15tli July 1914 and defendants 8 to 10 
had no knowledge or opportunity to ob- 
ject to Ex. 3. (This was the principal 
ground of attack against the final decree.) 

(6) The High Court allowed the ap- 
peals of the present defendants 1 to 3 by 
the judgment in Execution Appeal No. 4, 
dated lith April 1916 (Oldfield and Sada- 
siva Aiyar, JT.). I shall [extract the mate- 
rial passages in the judgment pronounced 
by Oldfield, J., 'and concurred in by the 
other learned Judge: 

“The preliminary decree passed decided that 
they (defendants 8 to 10) were subpartners and 
so far no objection has been taken* * * . 

The argument for defendants 8 to 10 is shortly 
that having no rights or liabilities in connexion 
with the firm or any of its members except the 
plaintiff, they have no concern with the taking 
of the accounts between its members and cannot 
be bound by it and they should therefore have 
been dismissed from the suit as soon as the 
decision against their position as partners was 
reached.* * * It is urged (contra) that 

defendants 8 to 10 were either necessary or proper 
parties because multiplication of proceeding 
would be avoided if the plaintifl[‘s rights or 
liabilities in the iJartnership were determined 
once for all in a manner which would be binding 
on defendants 8 to 10 as well asO. V. C. T. since 
whether or no defendants 8 to 10 were directly 
liable for any proportion of the partnership lia- 
bilities. Such determination wouid be necessary 
in the adjustment between them and plaintiff 1. 
This is not in ray opinion sustainable There is 
nothing regarding the relations between the sub- 
partners and partners in the Contract Act. S. 31 
however of the English Partnership Act provides 
that the assignee of a share in a partnership is 
entitled “ only to receive the share of the profits 
to which the assigning partner would otherwise 
he entitled and the assignee must accept the ac- 
count of profits agreed to by the partners.” Tho 
assignee is ' in case of a dissolution of tbc part- 
nership entitled to receive tive share of the part- 
nership assets to which tho assigning partner is 
entitled as between himself and other partners 
and for the juirpose of ascertaining that share tc 
an account as from the date of tlic dissolution.” 
And this may be taKeii as the iaw in India since 
it is well supported by authority. • * • • “ 
result is that snbpartncrs must ordinarily 
accept the account taken hetweoi the partners, 
hut have not tho right and are not subject to 
a»jy duly to take pail in the ipioccodings in 
which it is taken.” 

Eor Iheso reasons the learned Judge 
decided lliat defendants S to 10 v.ere 
lioitlier necessary nor proper [lartios to 
Original Suit No. 'J93 of 1912, allowed 
the aiijieals and disniis.sed tho plaintilf’s 
suit so far as defendants 8 to 10 wore 
concerned. The result was t hal fliedirec- 
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tion in the final decree that each of these 
three defendants should pay Ks. 15,800 
and odd to the plaintiff was also set 
aside. The judgment was, as I said be- 
fore, pronounced on 14th April 1916. The 
present suit was brought on 21st July 
1916 for recovery of the total of three 
items of Rs. 15,800 and odd or Rupees 
47,617-6-9 with compound interest with 
six months' rests from 20th February 
1914, jointly and severally from the de- 
fendants. 

The principal issues framed in this suit 
are issues 1, 2, 4, 5, 7 and 8 which are as 
follows: 

(1) Whether defendants 1 and 2 were subpart- 
uers of plaintiff 1 in the V. R. K. R. firm men- 
tioned in the plaint ? 

(2) Whether defendants 1 and 2 are precluded 
from raising the plea that they are subpartners 
by reason of the decision in Original Suit No. 293 
of 1912 on the file of the Ramnad Sub-Oourt and 
Appeal Suit No. 197 of 1914 on the file of the 
High Court of Madras ? 

(4) Whether the statement of accounts show- 
ing the losses is fraudulent and collusive ? 

(5) What are the accounts to be taken and 
from what date are they to be taken ? 

(7) Whether plaintiffs are entitled to a joint 
decree against all the defendants ? 

(8) Whether plaintiffs are entitled to any and 
if so wbat'iuterest ? 

The compound iuteresfc claimed with, 
six months’ rests was disallowed by the 
lower Court on issue 8 and simple inte- 
rest at 6 per cent was allowed from the 
date of tlie preliminary decree, that is, 
20tli February 1914, in the former suit of 
1912. On issues 1 and 2 the lower Court 
held that tho question whether defen- 
dants 1 and 2 were subpartners of the 
plaintiff was res judicata against the con- 
tention that they were not such subpart- 
ners bv tlio decision in tho former suit 
% 

though that suit was dismissed by the 
High Court as against tiiein. Defendant 
3 had admitted even in the former suit 
that he was subpartner for 1 16tli share. 
On issues 3, 4 and 5 tho lower Court 
held I hat t!u' common statement, Ex. 3, 
tiloil in the former suit by llie plaintiff 
and 0 V. C. T. was not shown to be 
fraudulent or collusive that that state- 
mt'iil was hittding upon defendants 1 to 
Jandlhattiie defendants are therefore 
liahh^ lo contribute towards the losses of 
the firm as found in the tinal decree in 
tluil suit and aUo to contribulo towards 
tho suhso'pumt payments fouml to have 
l)een made by the idaintiff's to partner- 
ship ereditors. On issue 7 the Subordi- 
nate Judge held th:'t the jdaintltT was on- 
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titled only to a separate decree against 
each of defendants 1 to 3 for Rs. 15,000 
and odd and interest and not a joint dec- 
ree for Rs. 47,000 and interest as claimed 
in the plaint. 

The questions we have to consider in 
this appeal are: (l) whether defendants I 
and 2 were subpartners of the plaintiff 
and whether the lower Court was right 
in holding that the question was res 
judicata by the decision in the previous 
suit of 1912 ; (2) whether the defendants 
are bound by the statement of accounts, 
iix. 3, agreed upon between the principal 
partners, the plaintiff and C. V. C. T., 
and tiled by them on 14th July 1914, or 
are they entitled to have the accounts of 
the partnership retaken as regards the 
assets and liabilities as they stood on 
the date of dissolution, namely, 20th 
February 1914. 

As regards the first point, it seems to 
me difficult to hold that the judgment 
(Ex. A-4) of this Court in the appeal in 
the former suit intended to decide finally 
that defendants 1 and 2 were subpart- 
ners of plaintiff. It only recited that no 
objection was taken before the learned 
Judges to the decision of the lower Court 
that they were subpartners and then it 
proceeded to decide the appeal on the 
footing that they were subpartners and 
then held finally that they were neither 
necessary nor proper parties on that 
footing. I am myself inclined to take a 
very liberal view so as to extend the bar 
of res judicata as far as possible : see 
Rama Krishna Naidu v. Krishnaswami 
Naidu (4). But I do not think that the 
intention of the parties, Or of this Court, 
to obtain or give a final decision on that 
question when it was before the High 
Court on appeal in the ’former suit is so 
clearly made out as to enable me to hold 
that, nowithstanding that it was unneces- 
sary to decide that question for the dis- 
posal of the appeal, this Court did so de- 
cide it in a final manner and that decision 
is therefore res judicata. The case has 
therefore to go back for a fresh decision 
on the merits after taking evidence on 
this question. 

The remaining point for decision is, 
whether the statement. Ex. 3, filed by 
the plaintiff and C. Y. C. T., in the 
former suit, is binding on the defendants. 
On this question, learned arguments, 
citing English decisions mainlv based on 

(4) (1919] 52 1.0. 34. ' 


Cl. (2), S. 31, English Partnership Act, 
were addressed to us and I think that the 
law governing partnership transactions is 
laid down with sufficient clearness in the 
Contract Act itself. The assignee of a 
share (whether completed or only by way 
of mortgage) from one of two partners 
not having any privity of contract with 
the other partner, can, of course, not 
claim to interfere with the business so 
long as it is a going concern. The assignor 
stands in the position of a trustee or 
agent for the assignee and any settlement 
of accounts made by him prior to dissolu- 
tion, and up to the date of dissolution, is 
binding in the same manner on the as- 
signee as on the assignor. But just as 
and to the extent that the assignor can 
surcharge and falsify on the ground of| 
mistake or fraud in the settlement, thej 
assignee may also do so. After dissolu-! 
tion, according to S, 263, Contract Act, 
the rights and obligations of the partners 
continue in all things necessary for the 
winding-up of the business of thepartner-j 
ship. If, for the purpose of such wind-! 
ing-up, the assignor settles accounts withj 
his partner in a proper manner, it seemSj 
to me, on principle, that such settleinent| 
should be binding on the assignee, just as 
and to the extent that it is binding on 
the assignor subject, of course, to the 
right to surcharge and falsify for proper 
causes shown. Any fraudulent or collu- 
sive settlement of accounts made by the 
assignor is, of course, not binding on the‘ 
assignee. 

If there are English decisions which, 
imply that a settlement made by the as-, 
signor after dissolution of partnership for 
the purpose of winding it up is in no way 
binding on the assignee, I do not feeli 
myself bound by those decisions and T 
respectfully differ from them. The ob- 
servation in the case in Williajns v. Pole 
(5) rather seems to show that even in 
England, the English Court has the power 
to bind the assignee by such a settlement 
of account made by the assignor in cer- 
tain circumstances. I do not think there 
is anything even in S. 31, English 
Partnership Act, which gives the assignee 
an unconditional right to have the ac- 
counts completely retaken in those cir- 
cumstances, and the observations tending 
to an opposite conclusion (if they really 
tend to such a conclusion, a matter about 
which I feel some doubt) are based, in 
(5) U873r^\V. R. T5Y=2 s“L. T. 
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my opinion, on a rather narrow view 
of the meaning of 01.2, S. 31, Partner- 
ship Act, and seem to have ignored 
the provisions of S. 33, of the English 
Partnership Act corresponding to S. 263, 
Contract Act. However, I express my 
opinion on the English Act with very 
great diffidence as my knowledge of the 
history of bankruptcy legislation in Eng- 
land is almost negligible. If, as I hold, 
the assignor is a trustee or agent of 
the assignee, I do not see why the as- 
signor’s partner should not settle ac- 
counts bona fide with the assignor and 
why his right to so settle should be res- 
tricted in' an assignment made without 
liis consent. 

The (piestion therefore is whether the 
joint statement of account, Ex. 3, filed on 
14th July 1914 liy the plaintiff and C. V. 
C. T., is a bona fide settlement or whether 
it is fraudulent and collusive. 


On this question I feel constrained to 
differ from the finding of the lowerCourt. 
The accounts of the partnershii) were 
kept by the salaiued agent Olagappa 
Chetty at Paungde in Lower Burma and 
\ver(i in his jK)ssession till 28rd March 
1909. On that date Olagapjia Chetty and 
plaintiff' went l)efore mediators at that 
jilaco and signed the agreement, Ex. 4, 
in their presence. That document pro- 
vidcs that the jdainiitV should make him- 
self liable to and jiay Rs. S.OOO due to 
certain pei'sc.ns (from whom Olagappa had 
horrowecl money on his own j)crsonal cre- 
dit on hand loans) within 12th April 
1909, that Olagappa should in his tairn 
write up the accounts properly and pre- 
pare the ayintliokai account i>efore the 
same date (12th April 1909) and that, if 
(h(‘ plaintiff pays up Es. 8,000 to the 
ei'oditors betoro 12tli April, the jironiis- 
sory notes, documents, jewels, deernrs 
and documents should be put into plain- 
tiff s possession by Olagappa. It is tlui 
case of the pla.intiff that he did pay the 
sum ol Rs. 8,000 according to the said 
agreement: see also idainliff's statement 
o! account. Ex. 2. it is diffieult to be- 
lieve tlmt be so gave Rs. 8,000 out of bis 
own iMu-ket without getting bc.ek the ae- 
coiint bonks and a>ititbokri.i statement 
I rom Olagappa. Olagappa died in lOlJ, 
lliat is, two yea.rs aitt'r the date ot Ex. 4. 
Ino plaintiff nev(‘r made any demand on 
Ola.,;a],pa lor tielivery of the ayintbolen 
aix'oimls beloic Olagappa’s death. The 
p’aiidili s stn) \ that he did not get back 


the accounts is therefore not believed 
by me. In a document, Ex. 5, dated 13th 
April 1909, signed by the plaintiff, he 
says: 

“As I have received from you all the accounts 
and on demand deeds of the firm at Fnungde in 
which you had been conducting agency business 
on our behalf under the vilasam of V. K. 
(which is the plaintiff's own vilasam) no con- 
nexion exists between us and yourself in respect 
of the said firm. Should the other partners make 
demands on you, I shall not only be answerable 
for the same, but also pay any costs which you 
may incur thereby .... As I have received from 
you free of all encumbrances all the accounts 
and on demand deeds by returning to you the 
salary chit which you had given there shall be 
no connexion between you and ourselves in 
future.” 

The plaintiff’s case is that he signed 
the document, Ex. B, without receiving 
the account. None of the arbitrators who 
settled the accounts between the plaintiff 
and Olagappa Chetty have been called on 
the plaintiff's side to prove that, notwitli- 
standing the acknowledgment made by 
him in Ex, 5, he did not receive the ac- 
counts from Olagappa. Reliance is placed 
on the plaintiff’s side on a telegram 
Ex. K. sent to tlie plaintiff by C. Y. C. 
T. (the other partner) on 23rd August 
1909. It is an obscure telegram which is 
as follows; 

"Is Olagappa bringing account hooks with 
him or has not by post reply without delay im- 
mediately." 

As far as I could see, tlie meaniim 

1 1 

seems to be Is Olagappa bringing ac- 
count-books or is he not?” It is argued 
for the plaintiff that if the plaintiff had 
received the account-hooks from Olagappa 
in April 1909, according to Exs. 4 and 
5, at Raungde,’ C. V. C. T. would not 
Iiave sent the telegram from Karaikudi, 
Madurn,totho iffaintitT (who was then 
in a place in Burma) about the accounts 
as if 01aga])pa hud the hooks with him. 
On the other hand, it seems to me that 
this teh'gram sliows tliat C. Y. C. T. 
knew that the plaintiff’ had control over 
the account hnok^. It is ]u*ol)al>le that 
C. Y. C. T. asked the ])laintiff' by a letter 
to send the account-l'ooks tlirough Ola- 
ga]>pa who w as then going ov(*r to British 
India shortly and that tliereforo C. Y. 
C. T. sent tlu' telegram addressed to 
the idaintilT to si'iid the accounts through 
Olaga]i|i:i. The jdaintiff has very cleverly 
suppi'es-;ed (he h'tlers whieli jiasscd )>et- 
ween liim and C. ^ . C. T. lU' between 
him and Olagapjri in connexion with 
with all these matters, and contends that 
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the accounts must be either with C.V.C.T, 
or must have been with the deceased 
Olagappa, and if they had remained with 
the latter till his death it is not known 
what Olagappa had done with them or 
where the accounts now are. In the Suit 
No. 293 of 1912, C.V.C.T. and the plain- 
tiff accused each other of, suppressing the 
accounts; the plaintiff stating that Olaga- 
ppa Chetty had fraudulently delivered the 
accounts to C.V.C.T,, while C. V. C. T. 
stated that the plaintiff had received all 
the accounts from Olagappa, the plaintiff 
having gone over to Paungde specially in 
order to remove Olagappa from his posi- 
tion as agent and to conduct the business 
himself. 

Though the plaintiff and C. V. 0. T. 
accused each other of suppressing the ac- 
counts, neither of them produced the ac- 
counts before the Court and quietly, be- 
hind the back of the present defendants, 
(alleged subpartners), and while the de- 
fendants were absent in Madras for filing 
their appeal against the preliminary 
decree, made up their differences and filed 
the common statement, Ex. 3, on 14th 
July 1914. The plaintiff and C.V.C.T. in 
March 1914 (see Exs. 2 and 2-2) had filed 
their respective separate statements, but 
as the plaintiff was charging C. V. C. T. 
with having received Rs. 40,000 worth of 
cash, jewels and documents from Olagappa 
and C. V. C. T. was denying it, and as 
C. V. 0. T. was, on his side, charging the 
plaintiff’ with suppression of accounts, and 
with making unfounded claims, the matter 
had been adjourned by tbe Court to 15th 
July 1914 for further hearing in order to 
appoint a commissioner to go through the 
accounts and to prepare the necessary 
statements, in view to a final decree. The 
enquiry before a commissioner was how- 
ever burked by C. V. C. T. and the plain- 
tiff and they admitted the correctness of 
the figures in their respective account 
statements, Ex. 2 and 2-A, except in the 
matter of the rate of interest claimed and 
the plaintiff gave up his contention that 
C.V.C.T. had obtained from Olagappa 
cash, jewels and documents (including, of 
course, the account books) worth Rupees 
40,000. It is clear to my mind that the 
account-books must have been either with 
C.V.C.T. or with the plaintiff on 14th 
July 1914, and that they must have, when 
they settled the matter on 14th July 
1914 been in common control and posses- 
sion of those accounts. Having regard, 


again, to the plaintiff’s admission in 
Ex. 5, I have very little doubt that the 
accounts have been with the plaintiff from 
April 1909. It is said that Ex. 5 was 
prepared in March on the date of Ex. 4 
itself but was postdated as 13th April. 
Reliance is placed on the recital in Ex. 4 
that the salary chib of Olagappa should 
be returned to Olagappa on his giving up 
the accounts, whereas the salary chit, 
Ex. S, was not so given. I am not pre- 
pared to believe the piaintiff'’s statement 
about the antedating of Ex. 5 or that the 
agreement written on a five-rupee stamp- 
paper mentioned in Ex. 4 is the ten-rupee 
stamped agreement, Ex. 5. The salary 
chit, Ex. S, may have been obtained from 
Olagappa before his death or from Olag- 
appa’s heirs afterwards and not neces- 
sarily from the arbitrators none of wiiom 
has been examined. 

The plaintiff, as I said before, stood in 
the position of a trustee and agent to 
defendants 1, 2 and 3 (assuming of course 
for argument sake that defendants 1 and 
2 also were like defendant 3 his sub- 
partners and not mere strangers). The 
duty of showing, especially after quarrels 
had arisen between him and defendants 
1 to 3 at the very commencement of the 
suit of 1912, that a settlement made by 
him on their behalf also in July 1914 was 
a proper and bona fide settlement, lies, in 
my opinion, lieavily on him. He is bound, 
as between himself and defendants 1 to 3, 
to keep and submit “clear and accurate 
accounts” and to furnish them with full 
and accurate information. Not only has 
he not proved that it was such a bona 
fide settlement, but his suppression -of the 
partnership accounts which are in his 
possession and tlie suspicious haste with 
which he and C.V.C.T. agreed with 
each other to admit eacli other’s state- 
ments [the plaintiff even withdrawing 
Appeal No. 199 of 1912, which he had 
himself filed against C. V. C. T. and his 
sons impugning C. V. C. T’s claims (see 
Ex. 9 (a)] clearly indicate, in my opinion, 
that C. V. C.T. and the plaintiff colluded 
against the present defendants (then de- 
fendants 8 to 10) and that 3 does not 
represent a bona fide settlement of ac- 
counts between the principal partners. 

It is argued for the i)laintiff that, as 
Ex. 3 made the plaintiff and the defen- 
dants liable to pay Rs. 29.800-10-10 to 
C. V. C. T. the statement of account was 
prima facie bona fide as the plaintiff' had 
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no motive to put himself under liability 
to C.V.C.T. to pay him Es. 29,890-10.10 
besides Bs. 7,308-5-8 mentioned in Ex. 3 
as due to other creditors, total nearly 
Bs, 37,200. But Ex. 3 shows that, if that 
account be accepted as correct, the plain- 
tiff could recover Bs. 47,600 odd from 
the defendants, thus making a profit of 
Bs. 11,400. The plaintiff and C. V. C. T. 
had only to collusively agree to admit 
each other’s claims against the partner- 
ship, provided those claims are both in 
excess of the amounts really due to them 
in proportion to their respective shaves 
Nos. 6 and 10, and the sum due to C. Y. 
C. T. will still be Bs. 29,890-10-10 as- 
suming that this was really due to 0. Y. 
C. T. from the partnership and was really 
paid by the plaintiff to him. To illus- 
trate this, I shall put the following case. 
Instead of the amount due to the plain- 
tiff being Ba. 1,21,525 and the amount 
due to C. V. C. T. being Bs. 1,25,125 as 
stated in Ex. B, if the amount due to the 
plaintiff had been Bs. 50,000 only and 
the amount due to C. Y. C. T. had been 
Bs. 82,225 it will be found that even then 
the same sum of Bs. 29,820 will be due 
to C. Y. C. T. Tims the plaintiff had only 
to admit Bs. 42,900 more as due to C. V. 
C. T. than was really claimable by the 
latter and C.V.C.T. had to admit Bupees 
71,525, more than was really claimable bv 
the plaintiff as due to the ’ plaintiff and 
C. Y. C. T. would still get his Bs. 29,000 
(which I shall assume to be due to him), 
while the present defendants could be 
made liable for Bs. 47.000 odd tiiough 
theii actual lial))lity will be far less if 
the true amounts due to the plaintiff and 
C. V. C. T. were only Bs. 82,225 and 
Bs. 50,000 respectively. 

In the result the lower Court’s deci- 
sion based upon the jireliminary findings 
as to res judicata and as to the bona fide 
chaiactcr of the settlement under Vlx. 3 
^^ill be set aside iind the case will i>e 
leinanded to the Suhordinate .Tudgo for 
Iresh decision on the merits aftei’ direct- 
ing the plaintills to jiroduce the accounts 
in their possession. Costs hitherto will 
abide the result. Tiie court-foes on the 

appeal memo, will bo refunded to tbo 
aitpellants. 

K. Appeal allowed. 
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Seshagiri Aiyab and Moore, JJ. 


Venlcamamidi Bodakrishnayya and an- 
othey — Defendants 1 and 2 — Appellants. 

v. 

V enkamamidi Venkata Triamhakam 
and another — Plaintiffs — Bespondents. 


Second Appeal No. 1754 of 1918, De- 
cided on 13th November 1919, against 
decree of Temporary Sub-Judge, Guntur, 
in Appeal Suit No. 237 of 1917. 


^ (a) Hindu Law — Partition — Shares — Parti- 
tion between father, adopted son and sub- 
sequently born natural son — Adopted son geta 
one share and others get eight shares — But 
in collateral succession he gets equal share. 

In a partition of joint property between a 
Hindu father, bis adopted son and a subsequently 
born natural son tbe father and the natural son 
would between them be entitled to eight shares 
and the adopted son to one share. 

In a partition inter se between the members of 
the family, the rule of Vasista is applicable that 
the adopted son is only entitled to a limited share. 
In the case of collateral succession, bis share is 
as extended as that of a natural born son. [Hindu 
law texts discussed): 43 Cal. 944; A. I. E. 1918 
E.C. 192; ^.I. R. 1915 P.C. 41 and 38 I. C. 
244, Dis/. _ LP75C1] 

(b) Practice— Abandonment — Parties can 
give up plea. 

On a question of disputed facts it is within the 
competence of the pleader or parties to give up 
an issue: 25 Mad. 3G7 (P. C.), Foil. [P 73 C 2] 

A. Krishnaswami Aiyar and T. M. 
Eamasivamy Aiyar— iov Appellants. 

P. NarayanamoorthyQ.n(\ E. Kamanna 
— for Bespondents. 


Judgment— This is a suit for parti- 
tion. Plaintiff 1 is the father and i)lain- 
tiff 2 is his natural born son. Defendant 
1 is bis adopted son and defendant 2 is 
the son of the adopted son. The ques- 
tion for consideration is, what is the 
share to Avhich defendant 1, the adopted 
son, is entitled when a suit is brought for 
jautition and the father is a party to 
that suit. A question was raised which 
is referred to in the written statement 
tliat, as heforc the Ifirth of a second son, 
there was an award of arbitrators settling 
the disputes between itlaintift' 1 and de- 
tt'iulant 1 , a decree sliould bo jiassed in 
I>ursuanee of that award. Issue 1 re- 
lated to that contention. The facts re- 
lating to (hat issue are these: The ad- 
option of defendant 1 was made in 1887 
wlien iflaintitT I’s first wife was alive. 
Siie ilied in 1888. riaintitV 1 contem- 
plated marrying a second wife. There- 
upon the natural father of defend:\nt 1 


» 
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raised disputes and asked that before the 
second marriage was performed, the share 
of defendant 1 should be set apart. It is 
said that, in consequence of this objec- 
tion by the natural father of defendant 1, 
the arbitrators settled the shares of plain- 
tiff 1 and defendant 1. The District 
Munsif was of opinion that, as the award 
was not made a decree of Court and as it 
was not registered, it was not receivable 
in evidence; but he gave to the two plain- 
tiffs and defendant 1 a third share each 
in the property. He relied upon the de- 
cision in Baja v. Subbaraya (l), which 
has since been overruled by Karuturi 
Gopalan v. Karuturi Venkata Baghavuht 
(2). The Munsif also stated in his judg- 
ment that the genuineness of the award 
was not admitted by the plaintiffs. 
Against the decree of the Munsif there 
was^ an appeal to the Subordinate Judge. 
A memorandum of objections was also 
filed by the defendants. 

In that memorandum there is no claim 
that they should be given a half-share 
under the award. The Subordinate Judge 
came to the conclusion that the share to 
which defendant 1 was entitled was l/9th 
of the property. Against this finding 
this second appeal has been preferred 
by the defendants. Mr. Krishnaswami 
Aiyer argued that the conclusion come to 
by the lower Courts that the awards is 
not receivable in evidence was wrong and 
that his clients were entitled to a finding 
whether the award was genuine or not 
and to a decree in pursuance of that 
award. He considered that the appel- 
lants could not claim one-half of that 
property as there was no memorandum of 
objections in the lower appellate Court, 
but argued that he is entitled to rely 
upon the award for the purpose of secu- 
ring the decree of the District Munsif. 
We have come to the conclusion that it 
is not open to the appellants to rely upon 
that award. The genuineness was dis- 
puted. There was no attempt made in the 
lower appellate Court to base any claim 
upon the award. We have no affidavit 
before us by the appellants or by their 
pleader that this question was argued in 
the lower appellate Court. Under the cir- 
cumstances we are of opinion that the 
defendants gave up their right under 
issue 1. As was held by the Judicial 
Committee in Venkata Narasimha Naidu 

nT L1884 7 Mad. 253. 

(2) [19173 40 Had. 032=31 1. C. 574. 


V. Bhasyakarlu Naidu (3), on a question 
of disputed facts it is within the com- 
petence of the pleader or parties to give 
up an issue; that is w’hat seems to have 
happened in the lower Court. We are- 
not prepared to remit the issue for a 
finding as to whether this award was 
genuine or not. 

Now we come to the main question in< 
the case and that is, what is the share to- 
which defendant 1 is entitled where a 
suit is brought during the lifetime of his^ 
adoptive father for settling the shares.. 
There can be no doubt that if Manu’s. 
Text in Ch. 9, sloka 163, is to be ap- 
plied literally, defendant 1 will be en- 
titled to nothing more than maintenance.. 
But Vignaneswara, in commenting upoa 
Yagnavalkya’s text, points out that this 
rule must be restricted to cases where 
the adopted son is not a good man. Since 
that time three Smrithi writers at least 
have laid down the rules as regards the 
shares of the adopted son: Vasista, Katya- 
yana and Budhayana. All of them say 
that the adopted son, if a son is born to- 
the adoptive father after the adoption, is 
entitled to Jth share. In this Court it 
has been consistently held that the mean- 
ing of that text is that tlie property 
should be divided into five shares, four of 
which will be taken by the aurasa son 
and one will be taken by the adopted' 
son. 

The contention of Mr. Krisimaswami Iyer 
was that this rule, l)eing a restriction 
upon the natural rights of a son, should 
be confined to cases where there is a par- 
tition between the brothers — between the 
adopted son and the natural born son, 
and should not be applied to coses where 
a suit is brought by the lather te divide 
the property. He relied for this conten- 
tion upon the latest pronouncement of 
tlie Judicial Committee in Pratapsiny 
Shivsing v. Agarsinghjl Baisinghji (ij, 
where their Lordships point out that the 
adopted son, ordinarily speaking, is in 
the same position as a natural born son. 
That observation was made regarding the- 
right of maintenance; it was lield that 
the fact that a person is adopted will not 
deprive him of the right. The learned 
vakil also relied upon two other cases. 
Naginda s Bhugwajidas v. Bachoo Ilur- 

(3) [1902] 25 Mad. 307=29 I. A. 76=8~^ 

258 (P. G.). 

(4) A. I. R. 1918 P. C. 192=42 Bom. 778=4r. 

I. A. 97=50 I. C. 457 (P. C.). 
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hissondas (5), \vas a case where the ques- 
tion was what was the share to which 
the adopted son was entitled to in cases 
of collateral succession. The adopted 
son and the natural born son were the 
only two heirs who were alive when the 
succession opened, and it was held that 
the text of Vasistha was not applicable 
to such a case and that both the sons 
were entitled to the inheritance in equal 
moieties. In Gangadhar v. Hira Lai (6) 
which related to the stridhanam of a step- 
mother, both Woodrod'e and Mukerjee, JJ., 
point out that the exception should be 
condned within proper limits and should 
not be extended to cases of stridhana 
succession. From these observations 
Mr. Krishnaswami Iyer contended that 
the injunction of Vasistha should be con- 
fined to cases where the suit is brought 
by a natural born son against the adopted 
son or vice versa and should not be ex- 
tended to cases where the suit is insti- 
tuted in the lifetime of the father. On 
principle there is no reason why such a 
limited application should be given to 
tlie text of Vasistha or Bodhayana or 

Katvavana. 

« » 

In two cases of this Court tire matter 
seems to have been taken for granted 
that even if such a suit is Irrought dur- 
ing the lifetime of the father, the text 
of Vasistha will he applicable: Nara~ 
simhuppa v. Chinna Kcnchappa (7) and 
Appeal No. 104 of 1914. But in those 
cases there was no discussion upon this 
point. And naturally the learned vakil 
for the appellants contended that the 
decision is not binding upon hira. We 
have therefore considered the text of the 
Hindu law with some care and wo are 
glad to say that our conclusion is in ac- 
cordance with tire decision come to in the 
two cases already cited. 

As was pointed out hy "Mr. Narayana- 
murthi for the respondents, in this por- 
tion of Mitakshara in S. 1. the wlrole dis- 
cussion begins with a definit ion of Daya. 
The author says that tn-operlies are of 
two kinds: obstructed proi'Crty and iin- 
oi)stiructe(l property. Fiv'^t of all he deals 
with the unobstructed property and then 
deals with obstructed property. The 
rules relating to partition aroall contained 
ill the sections dealing with unolisfcructed 

(5) A. I. R. l‘)15 P. C. 41 — 10 Horn. '270=1:^ 
J. A. I. 0. 10:^ (i‘ C.). 

(''•■) llo](;l 4::C.il.0M=:.M i.c. lO. 

(7) Il'.'lTl r.c. 211. 


property. Here again, we must observe 
that the sections are not to be found in 
Vignaneswara’s commentary, but they 
were imported by Mr. Colebrooke who 
has very carefully analyzed the commen- 
tary and has given headings which he 
thought were appropriate for the subject 
matter discussed. In Cl. 1, S. 2 the rules 
relating to partition during the lifetime 
of the father are considered. In S. 3 the 
rules relating to partition after the death 
of the father are considered and the other 
Ss. 4, 5, 6, 7, 8, 9 and 10 deal with 
matters which would be applicable to 
both classes of partition — partition dur- 
ing the lifetime of the father and parti- 
tion after his death. S, 11, in which the 
question as to the right of the adopted 
son when he is in competition with a 
natural born son is dealt with, must also 
be regarded as belonging to the same cate- 
gory as Ss. 4 to 10, which have all a 
general application without reference 
either to the question of partition after 
the death of the father or partition before 
his death. There is no reason for saying 
that the text applies only to cases of 
partition after the death of the father. 
No doubt the language in Sanskrit, to 
which Mr. Ramaswami Iyer drew our 
attention in reply, suggests that the com- 
mentator contemplated a state of things 
existing after the death of the father. 
But that would not show that this text 
is so'ely to be applied to cases where 
partition takes place after the death of 
the father and not during his lifetime. 
After dealing with this portion of Yagna- 
valkya’s Text Vignaneswara begins the 
next head of discussion, viz., obstructed 
properties. What has been laid down in 
the two cases decided by the Judicial 
Committee and hy the Calcutta High 


Court relates to tlie second head of dis- 
cussion, oi)Struct0d i)roperty. 

It was held in these cases that there is 
no reason for apidying S. 11 to subjects 
covered by Ch. 2. In our oi>inion we 
will he doing no violence to the canon of 
interpretation suggested hy the Judicial 
Coinmitlce and hy the learned Judges of 
the Calcutta High Court by applying the 
rule in S. 11 to cases of jiavtition during 
the lifetime of the faMior, liecauso S. 11 
is germane to the discussion relating to 
unoi'stnictcd ]»roperty. In the l)attaka 
Chaudrika, the I'^attalca Mimamsa and 


the Saraswathi Vilasa, the ruloof Vasistha 
is nuoted as of general api'lication to all 
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'cases of partition. The principle under- 
lying the texts is that in the partition of 
jthe patrimony inter se between the mem- 
bers of the family the adopted son is only 
^entitled to a limited share. In the case 
of collateral succession, his share is as 
extended as that of a natural born son. 
'According to Bodhayana Sutram the ad- 
opted child has to give and provide at 
the time of adoption that he would not 
claim more than a fourth share of his 
father’s property if a natural son is born. 
For these reasons we are of opinion that 
the lower Courts were right in holding 
that Vasistha’s text is applicable to the 
present case. Applying that rule, the 
father and the natural son would between 
'them be entitled to eight shares and the 
“adopted son to one share in the property. 

We dismiss the second appeal with 
costs. 

s.n./r.k. Appeal dismissed. 
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Bakewell and Moore, JJ. 

Ramanathan Pz7/af— Plaintiff— Appel- 
lant. 

V. 

M. Doraisxvami Ayyangar and others — 
Defendants — Respondents. 

Second Appeal No. 1061 of 1918, Deci- 
ded on 2nd September 1919, against de- 
cree of Dist. Judge. Madura, in Appeal 
Suit No. 121 of 1917. 

(a) Civil P. C. (1908), Ss. 47 and 145 — 
Scope-Surety is not parly to suit under S. 
47, but S. 145 makes him a party for purpose 
of appeal-Surety is not party to execution 
proceedings until application for order 
against him is made* 

The effect of S. 145, Civil P. C., is that the 
surety may be made a party to the execution 
proceedings against the principal debtor, and an 
order against the surety is in effect a decree upon 
his separate contract against him for the pay- 
ment of money. The surety is not a party to the 
suit or to the decree made therein, nor does he 
become a party to execution proceedings until ap- 
plication is made for an order against him. He 

is not a party to the suit within the meaning of 
S. 47 of tho Code and S. 145 only makes him a 

party for a limited purpose, namely for appeal. 

(b) Civil P. C. (1908), Ss. 47 and 145 — 
Surety must file separate suit for cancella- 
tion of bond on ground of fraud and cannot 
proceed under S. 47. 

A surety therefore who wishes to get the surety 
bond cancelled on tho ground of fraud should 
proceed by way of a regular suit, and not bv an 
application under S. 47, Civil ]>. C. : 36 Boin'. 42* 
oJ 225 and 41 Mad 327, Disi. [V 77 0 1] 


B, Sitarama Rao and S, R, Muthxi- 
sioamy Aiyar — for Appellant. 

A. Narasimhachariar for V, V. Srini- 
vasa Aiyangai — for Respondents. 

Judgment. — In execution of the de- 
cree in Civil Suit No. 34 of 1912 in the 
High Court, one Sayyed Mahomed Row- 
ther was arrested. On 29th September 
1914 the judgment-debtor and the present 
appellant as surety on behalf of the judg- 
ment-debtor executed a security bonil for 
Rs. 4,443-2-0 in favour of the District 
Court of Ramnad in which Court the 
execution proceedings were pending, and 
the judgment-debtor was released. The 
bond provides for the payment of the am- 
ount either jointly or severally by the 
executants. There is also a further pro- 
vision that, in case of default in payment, 
the money should be recovered from the 
surety personally, and from the proper- 
ties hypothecated under the security bond 
and from the other properties of the 
surety. 

The properties hypothecated are, it 
appears, situate in the Madura District. 
On 8th February 1915 the appellant Qled 
a suit (Original Suit No. 19 of 1915) in 
the Subordinate Judge’s Court of Madura 
against the plaintiffs in Civil Suit No. 34 
of 1912 and their judgment-debtor, for a 
declaration that the security bond had 
been fraudulently obtained by the defen- 
dants and was void and not binding on 
the appellant’s properties and for cancel- 
lation of the security bond. It was al- 
leged in the plaint that the appellant was 
a person of weak intellect and that the 
bond had been executed owing to undue 
influence, fraud and coercion practised 
upon him by certain persons acting in 
collusion with the defendants. A preli- 
minary objection was taken by defendants- 
respondents that the suit was barred by 
R. 47, Civil P. C. The Temporary Sub- 
ordinate Judge held that the appellant 
had alternative remedies: (l) in execution 
proceedings in the Ramnad District Court 
and (2) by way of suit. He further deci- 
ded that, as the appellant had a remedy 
in execution proceedings, the Court should 
not in the exercise of its discretion grant 
the declaratory relief sought for and in 
the result, dismissed the suit. In appeal 
the District Judge took the snino view 
and held that as the party had a remedy 
in execution and also an a]!peal,’' the de- 
claratory relief asked for was rightly re- 
fused. 
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Mr. Sitarama Eao for the appellant 
contended; (l) that the lower appellate 
Court ought to have held that no .relief 
such as is claimed in the plaint could be 
granted in execution, (2) that the suit be> 
ing for the substantial relief of cancella- 
tion of the document on the ground of 
undue influence and fraud which the exe- 
cuting Court could not grant, the lower 
appellate Court erred in holding that it 
had a discretion in relief, and that, in 
any view of the case, the discretion had 
been improperly and illegally exercised. 

The question raised in this appeal, viz., 
whether a third party who has given 
security on behalf of a judgment-debtor 
for the due performance of a decree has 
an independent right of application under 
S. 47, Civil P. C., and can apply to the 
executing Court to cancel the security 
bond on the ground that it was obtained 
by fraud, or whether his only remedy is 
by way of suit, is a novel one and not free 
from difliculty. No decision directly bear- 
ing on the question has been cited before 
us. S. 145, Civil P. C., which corresponds 
to S. 253 of the Code of 1882, is in these 
terms: 

“Where any person has become liablo as surety 
(a) for the performance of any decree or any part 
thereof, or (b) for the restitution of any property 
taken in execution of a decree, or (c) for the pay- 
ment of any money, or for the fulfilment of any 
condition imposed on any person, under an order 
of the Court in any suit or auy proceeding con- 
sequent thereon, the decree or order may be exe- 
cuted against him, to the extent to which he 
has rendered liimself personally liable, in the 
manner herein provided for the execution of de- 
crees, and such person shall, for the purposes of 
appeal be deemed a party within tlie meaning of 
S. 47: Provided that such notice as the Court in 
each case thinks sufticient has been given to the 
surety.” 

The section provides a suiiimary re- 
medy in execution and disi)enses with the 
necessity for a separate suit to the extent 
to which the surety has rendered himself 
personally liable. MotUal v. Chandra^ 
sangji (1) and Amir v. Mahadeo Pra- 
sad (2), which were relied on by the 
learned vakil for the appellant, have no 
direct bearing on the question which we 
have to decide. In Motilal's case (l) it 
was held that where a bond is j)assed by 
third parlies as security (or restitution 
in tlie event of the decree being reversed 
in appeal, tlio ol)ligee may tile a suit upon 
the contract contained in the bond. Jn 
Amir V. Mahadeo Prasad (2) tlie learned 

(1) [m-2] % Rom. = 1. C. 5PJ. 

(2) Ll‘J17j 3'J All. 225=38 I. C. 33. 
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Judges held that, if the surety takes upon 
himself more than the personal liability 
and hypothecates immovable property, 
such hypothecation can only bo enforced 
against the property by means of a regu- 
lar suit. 

The learned vakil for the respondents has 
referred us to the decision in Subramania 
Chettiar v. Bajeshwara Sethupati (3). 
In that case the question was whether, 
when immovable property has been given 
by the judgment-debtor as security for the 
due performance of a decree pursuant to 
an order made under 0. 41, R. 5 (3), Civil 
P. C., that property can be realized by a- 
decree-holder in execution or can only be- 
realized by a separate suit. The learned 
Judges (Wallis, C. J. and Kumaraswami 
Sastri, J.), were of opinion that the 
matter being one relating to execution 
under S. 47, Civil P. C., a separate suit 
did not lie, and that the fact that the 
bond was given to the Court did not make 
it a question arising between the judg- 
ment-debtor and a third party so as to 
take it out of the section. At p. 333 (of 
41 Mad,) of the report the learned Chief 
Justice observed that it was unnecessary 
to deal with cases of security given by 
third parties under S. 145, Civil P. C. 

The point for decision in this appeal is 
whether the surety can be regarded as a 
party to the suit, so as to entitle him to 
present an application to the Court exe- 
cuting the decree. In Lhiga Beddi v. 
Ilttssain Bcddy U) it was held, on the 
authority of Thinmalai y.Bamayyar(6), 
Shek Suleman v. Shivram (6) and other 
cases with reference to S. 253 of the Code 
of 1882 that tlie surety should ..be treated 
as a party to the suit and cannot bring a 
suit for a declaration that he is not liable 
under the surety bond. S. 145, Civil P, C., 
dill’crs in some respects from the old sec- 
tion. S. 145 siivs that the suretv 

“shall for the purpose of appeal be deemed to be a. 
party within the me.Tuing of S. 47." 

Wo think that the words 

“shall for the purpose of appeal be deemed to be- 
a party,” 

which were apinirontly introduced in 
order to give elTect to certain ir.lings 
under the old Code Akhoot Bamanah v. 
Ah77ied Etisoofjee (7) only mean that if an 

(37[1'.1KS1 41 Mad. 327=-43 I. C. 1S7. 

(1) L1U051 28 Mad. 117=14 M.LJ. 430. 

(5) [1890] 13 Mad. 1. 

(G) [1888] 12 Rom. 71. 

(7) [1871] 15 W.H. 538=7 B.L.R.81. 


Ramanathan V. Doraiswami 
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order is made in execution against a 
surety, the surety may appeal against the 
order as if he were a party to the suit in 
which the decree or order sought to be 
executed was passed and that the refer- 
ence to S. 47 does not in other respects 
import into S. 145 the provision contained 
in S. 47 which bars a separate suit. If it 
were not for the provisions of S. 145, the 
liability of the surety would have to be 
enforced by a separate suit, because it 
does not arise under the decree but subse- 
quently and under a separate contract 
I with the Court. The effect of the section 
|is that the surety may be made a party 
^to the execution proceedings against the 
■principal debtor, and an order against the 
jsurety is in effect a decree upon his sepa- 
irate contract against him for the pay- 
jment of money. The surety is not a 
I party to the suit or to the decree made 
jtherein, nor does he become a party to 
lexeoution proceedings until application is 
iraade for an order against him. He is 
not a party to the suit within S. 47 and 
jS. 146 only makes him a party »for a 
limited purpose namely for appeal. 

It is doubtful whether the question in 
this case relates to the execution, dis- 
charge or satisfaction of the decree, since 
it relates to the surety bond and not to 
the decree and to the enforcement of the 
liability incurred thereunder and not 
under the decree. We doubt whether 
the surety, if he be not made a party to 
execution proceedings, can intervene in a 
..matter in which he has no interest. 

We are unable therefore to agree with 
fthe conclusion arrived at by the lower 
'Courts that the surety has a right to ap- 

iply under S. 47 to have the security bond 
cancelled. 

The lower Courts have refused the de- 
claratory relief sought for, on the ground 
that it was a discretionary relief and as 
the appellant had a separate remedy by 
way of suit. We think that the lower 
Courts were wrong, and that the suit 
should have been tried on the merits. We 
accordingly allow the appeal with costs 
in this Court and reverse the decrees of 
the lower Courts. The Temporary Sub- 
ordinate Judge is directed to restore the 
suit to his 61e and dispose of it according 
to law. Costs in the lower Courts will 
abide the result. The appellant is enti- 
tled to a refund of the court-fee of the 
second appeal. 

v.s./r.k. 
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Sadasiva Aiyar and Burn, JJ. 

Venganat Eaja Faswf?eua— Defendant 
— Appellant. 

V. 

Naithilath Matathil Ramankutty Me- 
non and others — Plaintiffs — Respondents. 

Civil Appeal No. 173 of 1918, Decided 
on 28th August 1919, against decree of 
Sub-Judge, South Malabar, in Original 
Suit No. 39 of 1916. 

(a) Malabar Law — Karnavan — Agreement 
by for benefit of tarwad is not invalidated on 
ground that junior member was not con- 
sulted. 

Where an agreement is entered into by the 
karnavan of a Malabar tarwad for the benefit of 
the tarwad, the fact that a junior member was 
not consulted about it is not legal grouud for in- 
validating the agreement. [P 79 0 1] 

(b) Civil P. C. (1908), S. 11-Finding of 
lower appellate Court does not operate as 
res judicata when second appeal is preferred 
and decided on separate grounds or even 
under compromise. 

When an appeal is filed and admitted, the 
matters decided by the lower Court cease to be 
res judicata aud are left open between the parties 
for argument before, and decision by, the appel- 
late Court. If the appellate Court disposes of the 
appeal on piints independently of those on which 
the lower Court rested its decision or in terms of 
a compromise hetsveen the parties, the findings of 
the lower Court do not operate as res judicata in 
regard to the matters dealt with by it. 

[P 80 C 2] 

C. V, Ananthakrisluia Aiyar and P. S. 
Kalyanasundara Aiya) — for Appellant. 

C. Madhavan Nair, P. Appa Nair and 
S. Eacharan Kutti Nair — for Respon- 
dents. 

Sadasiva Aiyar, J. — Defendant 1, 
the Valia Nambidi of Kollengode, is the 
appellant before ns. 

The suit was brought by the last sur- 
viving member of a Nair tarwad for an 
injunction against defendant Ts (nam- 
bidi s) exercising the irrigation righU 
secured to him under the registered com- 
promise deed Ex. 14 (dated 6th Julv 
1904), signed by the i)laintiff’s dec('ased 
elder i)rother (the then karnavan of the 
plaintiffs tarwad), by defendant! and 
by the members of defendant 2’s family 
(wlio^might be called slioitly "the panda- 
rams^ ) and intended to deline clearh 
and for over" by agreement the i'es- 
pective rights of tiie three families to the 
use of the water flowing in certain cluiu- 
nels taking off from the !Meenkara river 
by the help of an anicut called the Kotta 
Katavu anient constructed by the plain- 
tiff’s tarwad. 


Appeal allowed. 
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The disputed agreement, Ex. 14, dated 
6th July 1904, between the above inter- 
ested three families was entered into in 
supersession of the prior agreement 
Ex. A, dated 9th March 1897, executed 
between two only of the three parties, 
namely the plaintiff's tarwad and the 
pandarams. 

The plaintiff’s case is (see paras. 5, 8, 
and 9 of the plaint): 

(a) That defendant 1 cunningly gained 
over late Gopal Menon” (the plaintiff’s 
elder brother and then tarwad karnavan) 
“and through him” tlie pandarams, that 

defendant 1 made Gopal Menon to believe 

that he” (defendant l), 

“would cause one of his younger brothers to 
marry one of bis (Gopal Menon’s) daughters and 
(thus) got the karar.” 

(Ex. 14) “executed” without necessity 
“fraudulently” and that defendant I’s 
vounger brother afterwards married a 
daughter of Gopal Menon. 

(b) That the said Karar was highly 
detrimental to the plaintiff and to his 

Pallam Nilani and Netuvanchira Nilam 
“and great trouble, loss and ruin are likely to 
happen to many of the holders of the anicut 
lower down thereby, ’ 

and it opposed, 

“to the stipulations made in respect of the anicut 
and channel by the Government and the plain- 
tiff’s karnavan Gopal Menon.” 

The pandarani defendants (2 to 7.) re- 
mained ox parte. The principal i>anda- 
rain defendant (defendant 2) gave evidence 
in support of the karar, Ex. 14, which is 
attacked by the plaintiff. Tlie contest 
is thus between the plaintiff and defen- 
dant 1 whosei families are (according to 
l)ara. 11 of the plaint) 'anoint enemies.” 
One further allegation of the idaintiff is 
that he knew of his karnavaii’s fraudu- 
lent and colUisivo action only after Janu- 
ary IfUl, when defendant 1 for tlie first 
time (according to ttie plaintiff) attempted 
toenfoix'o his rights of irrigation nnder 
Ex. 14 tlioiigh tlie karar had iieen exe- 
cuted in July 190 ! . 

The issues raised Iiy tlie lowtu* Court 

on defendant I’s contentions arc (among 

others) (ho following; 

‘ 2 Is the kirrar referiod to in paras. 7 and S 
of the plaint invalid as alleged hv tlie plaintiff.” 

“7 Whether tho dispute as to the chai and ani- 
ent referred to in the plaint has not hor'n finally 
sjjtlled by the decision in Original Suit No. 50 of 
I'JnO and Appeal Suit No. 50 of 100:' (High Court), 
and is not defendant I's claim Itarred hv res 
judicata l)y reason of tlie said decision 

i iiropos(“ to deal only with Mieso two 
issues bfcuusc if they ai'C decided ugainst 


1920 

the plaintiff his suit fails. I think that 
the lower Court would have done well 
to have raised (having reference to the 
allegations of the parties) three clear and 
distinct issues on the points involved in 
issue 2. I shall accordingly expand the 
issue thus: 

(2a). Did defondant 1, by promising to make 
one of his brothers marry Gopal Menon’s daughter 
induce him to enter into the agreement 
Ex. 14; and did Gopal Menon enter into the 
agreement with that ulterior object and not in 
the interest of the tarwad as a karnavan should 
have done? 

(2b) Is that agreement detrimental to the 
interest of the plaintill’s tarwad by reason of 
its causing injury to the irrigation of the plain- 
tiff’s tarwad lands, whereas the old agreement 
Ex. A (between the plaintiff’s tarwad and tho 
pandarams), which it superseded, did not cause 
any such detriment? 

(2c).' Is that agreement detrimental to the 
plaintiff’s tarwad as interfering with his obli- 
gations to the Government and to the owners of 
lands lower down the anicut, and is it therefore 
not binding on the plaintiff’s tarwad? 

The learned Subordinate Judge dealt 
with issues 2 and 3 together in paras. 6 
and 7 of his judgment. So far as issue 2 
is concerned, ho does not come to close 
quarters with the grounds put forward by 
the^ plaintiff as his grounds of attack 
against the karar. The Subordinate 
Judge s conclusions on the facts are: (a) 
Ex. 14 was entered into by Gopal Menon 
(tho plaintiff’s karnavan) without the 
knowledge and consent of the plaintiff, a 

junior member then, (b) the karar Ex. 14. 
“is prima facie injurious to the interests of plain- 
tiff’s tarwad as it brings ina new joint owner 
or beneficiary of the anicut and channel” 

(that is a new beneficiary in addition to 
the plaintiff’s tarwad and the pandarams 
who were the beneficiaries under Ex A 
of 1897. 

I feel constrained to remark that this 
is an unsatisi'actorv way of disposing of 
tho issue, hifh is whether the karar 
lox. 14 is invalid “as alleged by the plain- 
tiff.” that is on the ground that it would 
cause ‘great haidship” by cutting off ir- 
rigaiion water which the plaintiff’s tar- 
wad lands weie gt'tting under tho old 
karar and that it would jmt to “trouble 
and hws the jdainliff, tho aneient enemy” 

of defeiiiiant I’s family, and that 
■'incalcnlablo and iuostimabl*' loss aud trouble 
and inont il pain are likely to befall the plaintiff 
cverv vear.” 

(see plaint paras. 11 and 12) and on the 
gror'i l of haiirl, colh -ion and danger of 
suhjection to legal liahilitv to Govern- 
ment and (othe lower rijarian owners. 
The casual observaution of the Sub- 
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ordinate Judge that the karar is prima 
facie detrimental” because 'it introduces 
a third beneficiary is not covincing as un- 
less the introduction of the third bene- 
ficiary lessened the benefit till then en- 
joyed by the plaintiff’s tarwad under the 
old agreement, the mere introduction of a 
new beneficiary cannot be detrimental. 
The plaintiff not having been consulted 
is not a legal ground invalidating the 
agreement to which his karnavan was a 
party. 

The Subordinate Judge should have 
considered the respective terms of Exs. A 
and 14 as they affected the plaintiff’s 
tarwad, should have considered the evi- 
dence let in on both sides about the al- 
leged fraud and collusion, and then decided 
the three questions (a), (b) and (c) and 
finally arrived at his conclusions on 
issue 2. 

However, as this is a regular appeal in 
which we are entitled ourselves to arrive 
at the necessary finding on the facts, I 
shall proceed to the consideration of the 
evidence. 

Before dealing with the oral evidence 
a few facts as to the litigation, in the 
course of which the compromise Ex. 14 
was entered into, might be mentioned. 
That litigation began by the suit (Origi- 
nal Suit No. 454 of 1902) brought by the 
Nambidi as plaintiff against Gopala Me- 
non (the karnavan of the present plain- 
tiff’s tarwad) as defendant 1 and against 
the Secretary of State for India as de- 
fendant 2 for two principal reliefs, 

“to direct defendants 1 und 2 to surrender the 
road site described in the plaint schedule to the 
plaintiff, after causing the channel which defen- 
dant 1 newly opened through it to be filled up 
and after converting the said plot into road site 
and if the channel is not filled up, to direct de- 
fendant 1 to pay to the plaintiS Rs. 50 for the 
expenses that would be required for the fil- 
ling up of the said channel; (b) to restrain the 
defendants by a perpetual injunction from open- 
ing a channel along the said road site and from 

carrying waterthrough it in case it is found that 

the said road site has not been given up by the 
Government.” 

The channel referred to above is the 
channel which was irrigating about 2,000 
paras of Gopal Menon’s (and the present 
plaintiff’s) tarwad lands, D in the Com- 
missioner’s plan Ex. 12 (I refer to that 
plan as proved to be correct in preference 
to the plaintiff’s plan B). It is clear that if 
the Nambidi (the present defendant 1) 
had succeeded in that suit brought by him, 
the plaintiff’s tarwad “would have been 


injurned considerably” as admitted in 
plaintiff’s own evidence in this suit 
see p. 159 of the printed records, lines 
42 to 44. 

I shall further set out (a) the rights of 
irrigation of the plaintiff’s tarwad and 
the pandarams’ family under Ex. A and 
(b) of the plaintiff’s tarwad the nam- 
bidi’s kovilagam and the pandaram’s 
family under Ex. 14. Under Ex. A of 
1897, (l) plaintiffs tarwad got the right 
to take water during 111 days out of the 
nine months (or 273 days) in the year 
during which water was available (the 
remaining three months from the middle 
of March to the middle of June or about 
92 days in the year being considered use- 
less for irrigation purposes): (2) the 
pandarams’ family had the murai during 
the remaining 162 days. (I have taken 
273 days as equivalent to the nine months 
though the parties might have roughly 
considered that each month contained 30 
days). 

Under Ex. 14 of 1904: 1. Plaintiff’s 
tarwad- got about 165 days instead of 
111 days in Ex. A (out of the 273 days; 
(2) the pandarams’ family got 54 days 
murai (they having had 162 days' murai 
under Ex. A); and (3) the nambidi’s 
tarwad .got the remaining 54 days’ murai 
newly. 

It will thus be seen that the plaintiff’s 
tarwad got under Ex. 14 irrigation faci- 
lities for 54 days (165 minus 111, more 
than they had under Ex. A and as it is 
conceded that the particular days in the 
Malabar months during which irrigation 
is allowed do not matter, Ex. 14 is much 
more advantageous to ’the plaintiff’s tar- 
wad than Ex. A, it is the Pandarams that 
lost under Ex. 14, but the pandarams not 
only do not complain but (as I said be- 
fore) defendant 2 gave evidence in this 
suit as defendants’ witness 3 in favour of 
the nambidi. How then could Ex. 14 , 
which was executed in compromise of the 
suit of 1902, be detrimental to the inte- 
rests of the plaintiff’s tarwad? 

Only two witnesses were examined for 
the plaintiff. Witness 1 is the interested 
plaintiff himself and he is wholly unable 
to state how an agreement which is more 
favourable to his tarwad than the former 
agreement is really detrimental to liis 
tarwad. The gist of his evidence is that 
because it favours bis enemy, the nam- 
bidi, it is detrimental to himself. Wit- 
ness 2 is a dependant and creature of the 
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plaintiff and he gives no evidence about 
the alleged injury caused by the new 
ikarar. He says: 

“I depend upon the plaintiff for my subsis- 
tence.” 

Even his kudiyiruppu belongs to the 
plaintiff. As to the alleged promise made 
by defendant 1 to Gopal Menon to make 
one of defendant I’s brothers to marry 
Gopal Menon’s daughter, the only evi- 
dence is that of the plaintiff. He first 
^aid that defendant I’s brother, Madhava 
Rajah, was to marry Gopala Menon’s 
daughter, but he was obliged to admit 
that Madhava Rajah’s marriage had taken 
place in 1901 about three years before 
the date of tliis karar. No doubt one of 
the defendant's brothers married Gopal 
Menon's daughter after date of Ex. 14, 
but this was five years after the date 
of Ex. 14. There is absolutely nothing 
to connect that marriage with Ex. 14, 
except the plaintiff's evidence which is 
practically vague hearsay evidence. 

As regards the contention that the 
agreement interferes with the plaintiff’s 
obligations to Government and to the 
owners of lands lower down the anicut 
this has been sufficiently dealt with in 
the judgment of my learned brother with 
which I entirely agree. 

The Subordinate Judge has found the 
agreement to be invalid on the ground 
that defendant 1 is legally precluded 
from relying on tlio karar by reason of 
tlie res judicata created by the decision 
of the High Court in appeal Suit No. 59 
of 1903 (issue 7). 

The facts connected withtiiat litigation 
liave been sot out in the judgment of m\' 
learned hrotlier. The Court of first in- 
stance dismissed the nainhidi s Suit No. 
50 of 1000 on three grounds: that the site 
of the channel then in dispute belonged 
to the Collector and that the channel be- 
longed to Gopal Menon’s tarwad; (2) 
that Mie nanihidi’s suit for injunction was 
bad for nonjoinder of the Secretary of 
State as a party; and (3)that the relief of 
injunction is a matter of discretion in 
the Court; and in the circumstances of 
that case the injunction relief could not 
ho granted csitecially as in (iio ah- 
sence-of the Government as a parly, such 
relief would he futile. Wtieii the case 
went up on appeal to the High Court 
this Court was not called U|ioii to decide 
it either on the questions of law or on Iho 
questions of fuel argued in tlio first Court. 


None of the three grounds on which the 
lower Court decided that the suit, so far 
as it related to the injunction relief in 
respect of the anicut and chal site should 
be dismissed was considered by this 
Court and no opinion was arrived at on 
the question whether the lower Court’s 
view on any of the three points was right 
or wrong. (That suit itself was substan- 
tially and mainly for the redemption of 
some mortgaged lands on payment of the 
mortgage amount and of the value of the 
improvements.) It is an elementary prin- 
ciple of law that when an appeal is filed 
and admitted the matters decided by the, 
lower Court cease to be res judicata andj 
are left open between the parties fori 
argument before, and decision by, the 
appellate Court. 

No questions were decided in the ap- 
pellate Court in the suit of 1900 owing 
to the parties agreeing that that portion 
of the decree of the lower Court which 
refused tlm injunction reliefs relating to 
the chal and anicut site, should stand, 
the remaining portion of the decree rela- 
ting to redemption being modified in 
favour of tlie Namhidi (appellant) on the 
question of the value of improvements. 
Under those circumstances, it is futile to 
contend that any finding as to the rights 
of the Namhidi and Gopal Menon in the 
sites of or the waters tapped by the chal 
and the anicut was arrived at by the 
High Court on appeal. The argument 
based on the imaginary existence of that 
implied finding by the High Court, a find- 
ing which if it existed is no doubt later 
in date tlian Ex. 14 of 1904 (the High 
Court compromise decree being dated 
January 1905), the argument being that 
tliat imidied lindingdeclared rights which 
superseded the rights created by Ex. 14, 
tluM'elore falls. No finding negativing 
the rights as deedared and agreed upon 
in Ex, 14 was necessarily im[)lied in the 
High Court's decree, as no sucli finding 
was neressiiiy for the disallowance by 
consent of pirties ur even otlierwise of 
tlie plaint ill s pi aycr for injunction in 
tliat suit in n'spect of the anicut and 

dial sil(‘. 

In the result., tlie appeal must be 
allowed with tlu' appellant’s costs in both 
the Courts payable by the plaintiff. 

Burn, J. -The jdaiiuiff, wlio is the 
last surviving meinher of a Malabar tar- 
wad, brought this suit tor an injunction 
and In ivdiain delendaiir 1, and his 
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of the awards, but in terms of the com- 
promise which modified the awards. Ac- 
cording to the compromise decree, Puran 
Singh gave up his full proprietary owner- 
ship of the property which had been al- 
lotted to him, and reserved to himself 
only a life interest in that property. It 
seems to me that Puran Singh then, after 
the award, as full and sole owner of his 
specifically allotted property was per- 
factly justified in doing what he liked 
with it. He could, if he so wished, have 
made a gift of this chaupal or of any 
other parcel of his (now own) property 
to whomsoever he pleased. If he had 
made a gift of this chaupal, for instance, 
to one or both of his sons, it could not be 
argued that such a gift was illegal in it- 
self. Instead however of making an ab- 
solute gift of the chaupal he gave it 
subject to his own life interest, in other 
words, the sons became owners of it sub- 
ject to the father’s right to enjoy its usu- 
fruct so long as he lived. Whether this 
transaction was done out of Court, by 
private treaty, or during the pendency 
of litigation and was finally incorporated 
in a Court decree, seems to me wholly 
immaterial. It must of course be under- 
stood that the transfer made by Puran 
Singh was not vitiated by fraud or made 
to defeat creditors. No such considera- 
tions arise in this case, although it is true 
that in the course of his judgment the 
learned Munsif observed that 

■“the condition in the compromise derogating 
Puran Singh’s absolute ownership in the property 
under the arbitration award was not a bona fide 
one but was evidently intended to defeat Puran 
•Singh’s creditors. Such condition in restraint is, 
in my opinion, void and ineffectual as against 
the contending defendants who were no parties 
to the case.” 

This seems to me to be an inference 
drawn from what the learned Munsif con- 
sidered the probabilities of the case, ra- 
ther than a decision or finding on which 
he based his conclusion. This must be so 
because there was ^ no proper foundation 
laid in the pleadings on which such a 
defence could be raised, and I find on exa- 
mining the record no evidence at all on 

which it could be decided. It was not 

the ground of decision in either of the 

Courts below. The lower appellate Court 
held simply that 

"the condition imposed in the compromise 
embodied in the decree that Puran Singh will 
have no ^wer to transfer his separated property 
<was void as being a restraint upon alienation, 
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vide S. 10, Act 4 of 1882 and Khiali Ram v- 
Baghunath Prasad (l).” 

In my opinion the Court has comple- 
tely misconstrued and misunderstood the 
compromise decree. So far from being a 
transfer from the sons to their father with 
restrictions on his powers of alienation, 
the father transferred to his sons (sub-* 
ject to his life enjoyment of the usufruct) 
with no restrictions on their rights of 
alienation in the property so transferred. 
Hence S. 10, has no application. It would 
have been otherwise had Puran Singh 
conveyed to his sons his whole proprie- 
tary rights in the property and then 
sought by a condition in the compromise 
to prevent them alienating the property.' 

On the facts I would hold that all that 
Puran Singh was entitled to was a life in- 
terest in the property and that that was 
all that the creditor could attach and 
bring to sale in execution of his decree. 

Walsh, J. I agree. The point re- 
ferred really does not arise. Out of de- 
ference to the referring order of our bro- 
ther Lindsay, I will merely say that I 
agree with the view which he evidently 
took. I do not think the Transfer of 
Property Act applies to partitions of 
joint Hindu family property, nor do I 
think that a limited interest partitioned 
to one member of such a family is aimed 
at by S. 10. In my opinion the Transfer 
of Property Act deals with the formal 
acts and documents brought into existence 
by parties with the object of effecting 

mere transactions 
which, although not in form transfers 
may produce similar results. The view 
ot our brother Lindsay seems to me to 
follow from the reasoning in Gyan 7 iessu 
V. Mobarkanessa (2), but it is not neces- 
sary for us to decide this point. 

By the Court.— The result is that the 
relief to which the plaintiff is entitled is 
a declaration that Puran Singh has vested 

in him a hfe-interest in the property in 

suit, and that no more than such life- 
interest or usufruct can be sold. The 
plaintiff however claimed a good deal 
more than this by his plaint. It is only 
in consequence of the Courts having gone 
too far in the opposite direction that it 
was necessary for him to come here. 
Under the circumstances the appeal will 
be allowed and the plaintiff granted a 
decree for a declaration in tlie limited 

fl) [1906] 3 A.L.J, 621=:(190G) A. \v7l7'9i4 
(2) [1898] 25 Cal. 210=2 C. W. K. 91. 
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sense above mentioned, but the parties 
must pay their own costs in all Courts. 
v.b./r.k. Appeal allowed. 
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Knox, J. 

Jatoad Husain and others — Applicants. 

V. 

Emperoj — Opposite Party. 

CriminalMisc. No. 242of 1919, Decided 

on 18th December 1919. 

Criminal P. C. (5 of 1898), S. 497— If prima 
facie case appears to be made out bail in 
non-bailable offence should be refused but 
not otherwise. 

In considering au application for bail from a 
person accused of a non-bailablo offence, the 
Court must, be satisfied by an examination of the 
investgation inquiry or trial, whether or not 

there are reasonable grounds for believing that the 

accused has com.nitted such offcncG» In the lut 

ter case the accused should be admitted to bail, 
but not in the former. [P82Cl| 

S. G. Mukerji—ioi' Applicants. 

Asst. Govt. Advocate— ior the Crown. 

Judgment. — This is an application 
for admission to bail. The applicants 
arc under trial lor an offence under S. 408, 
I. P. C. On turning to Sch. 2 attaciiod 
to the Code of Criminal Procedure, it will 
be found that offences under S. 408 are 
not bailable offences. The Magistrate in 
charge of the case has refused bail. k 
case of this nature has to be dealt with 
under S. 497, Criminal P- C. Para. 2 of 
that section lays down that if it appears 
to a Court at any stage of the investiga- 
tion iiiiuiry or trial tliat there are not 
reasonable grounds for believing that the 
accused has committed such offence hut 
that there are suflicient grounds for fur. 
ther inquiry into liis guilt, the accused 
shall pending such imiuiry he released on 
hail. From this it seems that the law 
rcqr.iros that Xhc inve-^tigation inquiry or 
trial which is proceeding 'diouldbe ejcam- 
ined and tliat before admitting to hail 
this Court should come to the conclusion 
that iliero are not reasonahlo grounds for 
believing that tlie accused has committed 
;uch otTonee. I'urthor that the iterson 
iccased of 'uch an offence is not to ho re- 
l.MSod if th'U'e appfMi's rcasonalile grounds 
tor hriieving that tlio accused lias been 
• nil'y of Mio offence eliarged. The afli- 
lavit !);'foic me uhich supi)orts the aqi- 
liltealiou lor hail contains alisolutebv no 
r(';won whati'ver wliy the accus('d should 
l>e admitted to hail. Jt does not help mo 
111 cmiiiny to any conglusiou whether the 
accused have or have not been guilty of a 


non-bailable offence. In the argument® 
addressed to me all that I have heard is 
that a case was instituted in the Courf» 
below charging these same accused with 
an offence under S. 420, I. P. C. The 
matter was considered and the applicants 
admitted to bail. It is stated that the 
offence under S. 408 hardly differs from 
that under S. 420. I am unable to fol- 
low this inference. I see no reason to 
interfere and dismiss the application. 
The applicants must surrender to their 
bail and undergo the remainder of their 
sentences. 

v.b./r.k. Application dismissed. 


A. I. R. 1919 Allahabad 82 (2) 

Banerji and Piggott, JJ. 

Nand Kishore — Plaintiff — Appellant. 

v. 

Abdul Rahman — Defendant — Respond- 
ent. 

First Appeal No. 69 of 1919, Decided 
on 31st July 1919, from order of Sub. 
Judge, ^loraflabad, D/- 1st February 

1919. 

(a) Civil P. C. (5 of 1908), O. 7, R. 10- 
Order returning plaint for proper presenta- 
tion is appealable. 

An order passed by an appellate Court directing 
the plaint filed in the case to be returned for 
preseatatiou to the proper Courtis appealable to 
the High Court. tP 63 C 1] 

(b) Civil P. C. (5 of 1908), S. 21— Objec- 
tion to place of suing should not be allowed 
in appeal unless failure of justice is caused. 

An appellate Court before allowing an objec- 
tion as to the place of suing should consider and 
decide whether there has been a failure of jus- 
tice consequent on the suit having been institu- 
ted in the wroug Court. [P 83 G 1] 

Nehal Chand—(oi' Appellant. 

S. Ea:a AH — for Respondent. 

Judgment. — This is an appeal from- 
an order passed by the Subordinate Judge- 
of Moradaliad in an appeal directing the 
idaint filed in the case to he returned to 
the plaintiff for i>rpsentation in the pro- 
per Court. The suit was brought in the 
Court of the City Munsif of Moradabad. 
Guo of the ]deas taken in defence was 
that the suit was not cognizable by that 
Court hut should have been i>rought in 
the Court of the Munsif of Samhhal. The 
leained City Munsif set down the suit for 
hearing, framed jtroper issues, held that 
the cause* of action liad arisen within his 
jurisdiet ion and gave the idaintiff a de- 
cree. On appeal the leainod Suhordinato 
Judge held that no p-avt of the cause of 
action liad ari-en within the jurisdiction 
of the Court of the Munsif of Moradabad; 
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City. Without going further into the 
mSftter he passed the order now under 
appeal. That order no doubt, could be 
passed under the powers of an appellate 
Court as specified in S. 107, Civil P. C. 
and is also covered by the provisions of 
0. 41, Ep. 33 of the same Code. It is 
nevertheless an order returning a' plaint 
to be presented to the proper Court, such 
as is referred to in 0. 7, E. 10, Civil P. 
C. An objection has been taken in this 
Court to the effect that no appeal lies. 
On the wording of 0. 43, E. 1 (a), we 
were disposed in any case to overrule this 
objection, but we find that the point is 
covered by clear authority. It was de- 
cided under the former Code of Civil Pro- 
cedure inWahidullah v. Kanhaya Lal h) 
Ithat an appeal lay from the order of an 
appellate Court directing a plaint to be 
(returned. Subsequently in the case of 
Dalip Singh v. Kundan Shigh (2) a Bench 
of this Court has held that the present 
Code of Civil Procedure makes no change 
in the law in this respect. We are there- 
fore content to follow these authorities. 
Assuming that the appeal lies, it raises 
only one question, namely, whether the 
lower appellate Court has not overlooked 
the provisions of S. 21, Civil P. C. The 
case before us is in fact very similar in 
principle to that of Dalip Singh v. Ktm- 
dan Singh (2), above referred to, except 
that m that case reference was made to 
the provisions of Cl. 2, S. 11, Suits Valua- 
tion Act 7 of 1887,^ whereas in the pre- 
sent case the question was one of terri. 
torial jurisdiction and reference is made 
to the closing part of S. 21. Civil P. C. 

We think the appeal must succeed on 

this ground. The lower appellate Court 
before allowing the objection as to the 
p ^ce of suing, should have considered 
whether there had been a failure of jus- 
tice consequent on the suit having been 
instituted in the Court of the City Mun- 

sif of Moradabad instead of in the Court 

of the Munsif of Sambhal in the same 
distuct This point has been altogether 
o\mi looked and we must therefore follow 
the precedent set in the case above re- 
ferred to by setting aside the order under 
appeal and sending back the case to the 

ower appellate Court to be re-admitted 

under its original number in the file of 
pen ding appeals an d disposed of on the 

(1) [1903] 25 All. 174 (i\BA 

(2) A.^I.B.19U All. 128=36 All. 58=221. C. 
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merits. We order accordingly. Costa of 

this appeal will abide the event of the 
suit. 

v,b./e,k. Appeal accepted. 
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Eafique and Piggott, JJ. 

Jai Defendant— Appellant. 

v. 

Bankey Lal and others — Plaintiffs — 
Eespondents. 

First Appeal No. 140 of 1916. Decided 
on 3rd April 1919, from decree of Dist 
Judge, Mainpuri, D/- 2nd May 1916 

(a) Mahomedan Law— Wakf— VaJiditv— 
Will creating valid wakf is not bad for vague- 

new because all sorts of powers of manLe- 
ment are given. ® 

Where by a Will wakf is created, the objects of 
the chyity and the property in respect of ^whioh 
the wakf IS created are specified and there is a 
direction as to the mode m which the wakf pro- 
perty IS to be managed and applied, the will 
creates a trust which is not bad for vagueness 
merely because the committee is given all sorts of 
powers regarding the management of the pro- 

^) Mahomedan Law-Wakf-Managem'int 
-Will creating tru.t directing descendant to 
be member of managing committee— When 

"t°ra‘ngers':"‘°" “PPoint 

Where in a will creating a trust and nominat- 

w management thereof the 

testator directs that no one other than a ’de. 

Cendant Of bis is to be a member of The cot 
mittee, and none of his descendants is available 
or a sufficient number of them cannot be ob- 
tained to serve on the committee, the Court hL 
power to add strangers to the committer 

(c) Civil P.C, (1908), S. 92-Wh^ef net^ 

trustees are appointed direction to deliver 
property to them can be given " 

Where in a suit relating to a trust new trustees 
are appointed the Court has power, uuder ^ M 

W. CivilP C to make a decree directing the 

Motilal Nehru, Baldeo Ram Dave and 
Peary Lal Banerjz—lor Appellant. 

Te] Bahadur Sapru, Surendro Nath 
Sen, Sttal Prasad Ghosh, Girdharilal 
Agar^oala, Uma Shanker Bajpai and 
Baleshioari Prasad- tor Eespondents. 

t'vo appeals Nos. 140 
and 241 of 1916, are connected and ai isa 
out ol a suit brought under S, 92, Civil 

The principal appeal is No. 140 of 1916 
and IS by one of the defendants only. It 
appears that there were two brothers 
called Kunj Behari Lal and Sital Prasad 
who had a considerable joint business at 
Etawah. Kunj Behari liad no children 
bilial 1 rasad had four sons, namely Banke 
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Behari Lai, Ginvardhari Lai, Banarsi 
Das and Sheo Narayan. On 6th Decem- 
ber 1900 there was a partition between 
the two brothers Kunj Behari and Sital 
Prasad. On 21st December 1900 Kunj 
Behari made a will by which he gave his 
separated share to his nephew Banke 
Behari Lai. and the eldest son of the 
latter Jai Narayan, in the proportion of 
7 annas and 9 annas respectively. Kunj 
Behari Lai died some time prior to 1902. 
On 18th December 1902, Sheo Narayan 
and Girwardhari Lai brought a suit 
against their father, and their brothers 
and nephews for partition of the property, 
ignoring the partition of 1900 and con- 
testing at the same time the validity of 
the will of Kunj Behari Lai in favour of 
Banke Behari and his son. The dispute 
between the parties was referred to arbi- 
tration. 

The arbitrators upheld the partition 
of 1900 as also the will of Kunj 
Behari Lai. They divided the separated 
share of Sital Prasad between him and 
his descendants. A decree was accord- 
ingly made in terms of the award on 
leth April 1903, under which property 
of the value of about Rs. 52,000 was given 
to Sital Prasad. On 24th February 1904 
Sital Prasad made a will in respect of 
his separated share, by wiiich it is alleged 
he created a wakf directing the erection 
of a dharamshala and a „-bathing gliat at 
Etawah and appropriating the income to 
the upkeep of both. He died a few days 
after, on 5tli March 1904, On 12th Sep- 
tember 1904 two applications were made 
by Banke Behari Lai to the Municipal 
Board of Etawah for permission to build 
a bathing gliat on the hanks of the Jamna 
and a dharamslialaon the land mentioned 
in the ai)plication iu or near the town of 
Etawah. The two applications are 
printed at pp. IG and 17 (R). With re- 
gard to his application relating to the 
building of the bathing gliat permission 
was granted by the Munici])ality. His 
application about the dharamshala was 
refused on the ground that tlie land ni)nn 
which he proposed to build was na/ul 
land and permission could not l)e granted 
to build up{)n it. Nothing further was 

done in tlie matter for some vears. 

% 

Banke Behari fjal died on 5th March 
1907. On 14th March 1907 Banarsi Das 
and S'ltcv) Narayan, two of the sons of 
Sital Prasad, brought a suit against .Tai 
Narayan, Girwardhaii Lai and Gur Na- 
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rayan for cancellation of the will of 24th 
February 1904 and for the recovery of 
their share in the estate of Sital Prasad. 
In the alternative the plaintiffs prayed 
that if the Will of 24th February 1904 
was held to be genuine, the directions 
contained therein should be carried out. 
The defence to the suit was that the V7ill 
was a valid will and that it created a 
wakf. In May 1907, application was 
made by the plaintiffs for the amendment 
of their plaint, praying that the allega- 
tion with regard to the validity of the 
will be eliminated, and that their relief 
with regard to the maintenance and ob- 
servance of the wakf be allowed. The 
amenthnent was opposed by the defen- 
dants unsuccessfully. The case was dis- 
posed of on 29th June 1907, and the only 
question before the Court was as to costs 
as the relief sought by the plaintiff's after 
the amendment was practically admitted 
by the defendants. A few days prior to 
thedecision of that case Jai Narayan and 
Rup Narayan brought a suit on 13th 
June 1907 against Banarsi Das for the 
recovery of Rs 13,268 of which Rs.11,934 
was the principal and the balance in- 
terest, on the allegation that Banarsi 
Das had taken a loan from his father 
and the money was payable to the wakf 
fund. The claim was resisted on the 
ground that no loan was obtained by 
Banarsi Das. but that the sum in question 
was a gift by his father to him in his life- 
time. The case was 6xed for hearing on 
5th December 1907, On that date the 
first meeting of the conimitteeconstituted 
by the will of 24tli February 1904 was 
held and certain questions were put by 
Banarsi Das to the members of the com- 
mittee for decision. Among the said 
questions three related to three sums 
alleged to liave been paid to Banarsi Das, 
to the daughter of Jai Narayan and to 
the daughters-in-law of the family of 

8ital Prasad. The three sums were: 
Rs. 10,000 to Banarsi Das, Rs. 5.000 to 
the daughter of Banke Behari Lal as 
kannyadan, and Rs. 4,000 to the claugh- 

ters-in-law of the family. 

The committee came to the conclusion 
that the said three sums were gifts by 
Sital Prasad to tlie ])ersons named above. 
Sheo Narayan, who was a member of the 
committee, entered his lu'otest against 
the resolution of the committee. The 
proceedings of the committee of that date 
that have been printed and are before us 
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show that Sheo Narayan objected to one 
oi the resolutions. He has however in 
his evidence deposed that he objected to 
all the resolutions passed at that meeting 
and that the word yih has been changed 
into ek, that is, in other words, the word 
these” has been altered into one.” 

Another resolution of the same com- 
mittee was passed to the effect that the 
claim against Banarsi Das should not be 
pressed. 

Accordingly a telegram was sent to the 
Court at Mainpuri where the case ^ was 
pending and the claim against Banarsi 
Das was withdrawn. 

On 27th May 1907 a house was pur- 
chased in Etawah for Es. 8,500 and a 
dharamshala was started. It is in evi- 
dence that charity was dispensed at the 
place from 14th August 1907, to 3rd June 
1909, and that the expenses during that 
period amounted to Rs. 1,308-8-3. The 
building was sold on 1st March 1910, and 
we will refer to this transaction later on. 
On 17th November 1913, an application 
was made by three persons, namely Gauri 
Shanker, Banke Lal and Ujagar Lal, to 
the Legal Remembrancer for permission 
to bring a suit in respect of the alleged 
wakf under S. 92, Civil P.G., and permis- 
sion was granted to them on 19th March 
1914. They instituted the suit out of 
which these two appeals have arisen on 
20th May 1915 against the sons of Banke 
Behari Lal, of Girwardhari Lal, of 
Banarsi Das and against Sheo Narayan. 
The latter is the only surviving son of 
Sital Prasad. It was alleged in the 
plaint that Sital Prasad had created a 
wakf by his w'ill dated 24th February 
1904 and that the w'akf property consisted 
of cash, houses, village and jewelry 
amounting in all to the value of Rupees 
1,20,000. The trust was created accord- 
ing to the plaintiff's for the construction 
and upkeep of the dharamshala, the two 
temples and a bathing ghat on the banks 
of the Jamna, both for the use of the 
Hindu public. Under the will a com- 
mittee was appointed, consisting of a 
President, a Secretary and four members. 
The committee had not only done nothing 
in the matter, but had been guilty of mis- 
conduct. It was alleged in para. 6 of the 
plaint that the members of the com- 
mittee had been misappropriating the 
wakf property and had been deriving 
undue advantage therefrom and had been 
benefiting their near relations. A specific 
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instance of bad faith was given in para. 7 
of the plaint, where it w'as stated that 
an irrecoverable debt due to the firm of 
Banke Behari Lal and Jai Narayan for 
the sum of Rs. 16,000 was transferred to 
the wakf account and a mortgage taken 
from the debtors. The plaintiffs des- 
cribed themselves as members of the 
family of Sital Prasad and of the re- 
ligion that he belonged to. They said 
that they were entitled to worship at the 
temple that was to be built according to 
the will of 24th February 1904, as also to 
bathe at the ghat on the banks of the 
Jamna if that had been built. They 
therefore said. that they had a right of 
action against the defendants. They dis- 
tinctly stated that the wakf created 
under the will of 24th February 1904 
was a charitable and religious public 
wakf. They prayed for the following 
reliefs: 

(a) The present trustees may be re- 
moved and new ones may be appointed 
according to the discretion of the Court. 

(b) The entire property of the wakf 
may be delivered over to the new trustees. 

(c) Jai Narayan and Prag Narayan, the 
two adult sons of Banke Behari Lal, should 
be made to furnish an account of the 
wakf properties and to state what and 
where the wakf properties are. They 
should also be made to refund to the 
wakf fund any sum which may have been 
misappropriated by them or by their 
ancestor or may have been lost by mis- 
conduct or negligence of themselves or 
their ancestor. 

(d) A scheme for management of the 
wakf property should be laid down. 

(e) Any other relief which the circum- 
stances of the case may refiuiie l)e granted 
to the plaintiffs. 

(f) Costs of the suit be awarded against 
the defendant who is found to he at fault. 

The chief contesting defendants in the 
case were Jai Narayan, and his In-other, 
Prag Narayan, who filed a joint written 
statement. They i)leaded that the trust 
in question was a private trust jiikI nut a 
public trust: that full disereiion was 
allowed by the testator to the members of 
the committee both as to the object of 
the trust and the management of the 
trust property; that the dharamshala and 
the ghat were not built because tlie funds 
left for their construction were found to 
be insufficient ; that in place of the dha- 
ramshala and the ghat the members of the 
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committee started a school and thereby 
carried out the wishes of the testator. 
The instance of the mortgage of Rupees 
16,000 mentioned in para. 7 of the plaint 
was challenged. The defendants said that 
it was a good investment. The list of 
wakf property given at the foot of the 
plaint was challenged. The last plea was 
that the suit by the plaintiffs was a 
counterblast to the suit brought by Prag 
Narayan against Gauri Shanker for the 
recovery of sums misapi)ropriated by his 
father, Raghuhir Dayal, who for a long 
time was the Munib of the firm of the 
defendants. Slieo Narayan, the surviving 
son of Sital Prasad, practically supported 
the claim of the plaintiffs. Both parties 
gave evidence in the cise, but the account 
books of the defendants were not pro- 
duced in Court in spite of repeated de- 
mands till a very late stage, when they 
could be of no use as the evidence in the 
case had closed. The learned Judge Who 
tried the case, after a careful considera- 
tion of the evidence, came to the follow- 
ing conclusions. That the will of 24th 
February 1904 created a charitable and 

religious public wakf; that the plaintiffs 

had a right to sue; that the committee 
had not carried out the objects of the 
wakf; that some of the members of the 
committee had been guilty of misconduct 
and that the instance given by the plain- 
tiffs as well as the relinquishment of the 
claim of Rs. 10,000 against Banarsi Das 
together with the payment of the sum of 
Rs. 5,000 to the daughter of Banke Behari 
Lal were some of tlic instances of had 


faith; that the trust i)roperty was worth 
Rs. 53,000 and that Jai Narayan should 
render accounts to the new committee 
which the Judge appointed. We have 
already remarked above that tliere are 
two appeals in the case. The principal 
appeal is l)y Jai Narayjin and the con- 
nected appeal is by the jilaintiff’s. \Ve 
shall dispose ol both ajtpcals by one judg- 
ment in the principal case of Jai Narayan. 

The argument on behalf of -lal Narayan 
is somewhat different from tliat which 

i)Lit forward in the Court below. We 
shall first give the heads of the arguments 
of the learned counsel for him and tlien 
discuss them seriatim. It is contended 
on behalf of the appellant Jai Naiaiyan 
that the will of 24th Februarv 1904 


created no wakf at all; that if liy strain- 
ing of the language it be Iield that the 
will did create a wakf, that wakf was a 


private one. In case the wakf is held to 
be a public one for charitable and reli- 
gious purposes, then it is bad for vague- 
ness. Moreover the members of the 
committee have from time to time dealt 
with the wakf property honestly and to 
the best of their judgment and ability and 
no misappropriation of any portion of 
the wakf property has been made, nor 
has any bad investment been deliberately 
made by any members of the committee 
of the wakf fund. A wakf in respect of 
the village of Kutubpur had been made 
some time prior to 1904 and no new wakf 
could be created by the will of 1904 and 
therefore the village should be left out of 
account. The sum found by the learned 
District Judge as wakf property is wrong 
and the real amount is Rs 33,550-7-9. 
It is further contended that all the 
defendants should have been made lia- 
ble, if at all, for rendition of account and 
delivery of the trust property. The order 
of the learned District Judge with regard 
to the delivery of trust property is chal- 
lenged on the ground that it is ultra vires 
as no such order can be made under S. 92, 
Civil P. C. As to the constitution of the 
new committee objection is taken to the 
appointment of Brahma Narayan, who is 
not among the descendants of Sital 
Prasad. 

Before discussing the merits of the 
first objection that the will did not create 
a wakf at all, we would remark that this 
objection was not taken by the defen- 
dants in their written statement or in the 
argument before the lower Court or in 
the grounds of appeal before this Court. 
We have however allowed the learned 
counsel to urge and argue the point. He 
contends that the language of the will 
only expresses a pious wish of the testa- 
tor and does not positively lay a com- 
mand upon the members ot the commit- 
tee to do any of the things suggested in 
the will. Therefore the words are pre- 
catory and cannot be said to create a valid 
trust. After a careful perusal and exami- 
nation of the language oi the will 
which, by the way, we may remark here, 
we have seen and considered in the 
original, we are unable to agree with the 
leaiuied counsel. The words of the will 
l)oaring on the point under discussion are 
as follows: 

“I therefore give it in writing regards the 
said property that I shall remain in proprietary 
possession of the proi>ertY during my lifetime, 
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that as regards the moveable and immovable 
properties that might remain in my possession at 
the time of my death I make a will as follows. 
A committee should be formed to carry out the 
directions given below: The committee would 
have all sorts of powers regarding the manage- 
ment of the. said properties. My eldest son, 
Banka Behari Lal, should be appointed as the 
president of the committee^ Banarsi Las, my 
third son, should be the the secretary; and Sheo 
Karayan, my fourth son, Jai Narayan, son of 
Banke Behari Lal aforesaid, Gut Narain, son of 
Girdbari Lal, and Gauri Shanker, son of Raghu- 
bir Layal, should be appointed as the members 
of the said committee,'* 

After giving certain directions about 
the constitution of the committee the 
testator goes on to say: 

“I consider it advisable to give some of the 
directions below. The committee, so far as 
possible, shall be bound to comply with them. 

(a) Bisrant (ghat) Sri Jamnaji should be built 
in Etawah at a cost of about Rs. 2,500. 

(b) A dharamshala containing two temples, one 
of Sri Mahadeoji Mabaraj and the other of Sri 
Thakurji Maharaj, should be built in Etawah at 
a cost of about Rs. 5,000. 

(c) In the said dharamshala each of the four 
sons of mine should cause four small rooms to be 
built at his own cost, under the management of 
the committee, with reference to the plan of the 
dbarmashala. The amount that might be given 
in charity on the occasions of the marriages of 
my sons, grandsons or their male children should 
be given in this wakf fund to the extent of l/4th. 
Should anyone fail to do so, he and his sons 
should be debarred from holding any of the afore- 
said offices so long as they do not comply with 
the above directions. 

(d) The principal amount of cash or the pro- 
perty should not be utilised in’ defraying any 
expense other than those enumerated above. So 
far as possible about 3/4ths of the income yielded 
thereby, i. e., interest or profits, should be spent 
on the following objects according to the dis- 
cretion of the committee or on any other act of 
charity.” 

The objects of charity are then speci- 
fied. The rest of the will relates to the 
powers of the president and the secretary 
and the mode in which the wakf property 
shall be managed. There is a distinct 
direction that the income and the expen- 
diture of the property shall be daily en- 
tered in the account book. It is clear 
from the language of the passages we 
have just cfuoted that the will in question 
did create a wakf. The argument on be- 
half of the appellant is founded upon the 
discretion allowed to the committee, but 
that discretion relates only to the man- 
agement of the properties and not to 
the objects for which the wakf was cre- 
ated. The_ words of the will are: 

The committee would have all sorts of powers 
regarding the management of the said properties. 

It is nowhere stated in the will that 
the committee could, if they chose, divert 


the use of the property from the objects 
for which the trust was created. It is 
true that where charities are mentioned, 
the testator gives discretion to the com- 
mittee to spend the income on the chari- 
ties mentioned by him as well as any 
other that the committee might think 
proper, but the language would not bear 
the construction tried to be put upon it 
by the learned counsel for the appellant, 
to the effect that the charities specified 
in the will could entirely be ignored by 
the members of the committee. The des- 
cendants of Sital Prasad themselves 
understood the will to create the trust. 
This is not only apparent from the writ- 
ten statement in the present case but also 
from the written statement filed in the 
suit of 1907, already mentioned above, 
as also from the applications of Banlce 
Behari Lal made to the Municipality on 
12th September 1904. There were 12 
meetings of the committee in all from 
6th December 1907 to 29th July 1915, 
and at all those meetings the trust was 
recognized. We are therefore of oinnion 
that the will does create a trust. 

The contention for the appellant that 
it is a private trust has also no force. The 
object of the trust was the construction 
of a dharamshala and of a bathing ghat, 
at both of which not only the meinhers 
of the fajnily of the testator or the mem- 
bers of his religion but presumably the 
Hindu public, would have access. Tliere 
were to be two temples in the dharam- 
shala to which tlio Hindu public worship- 
ping the idols to be installed in those 
temples would have free access. The 
feeding and the clothing of the i»oor who 
visited or resided in the dharamshala and 
the free distribution of medicine would 
also go to show that the trust was a 
public trust. In fact Bank Behari Lal in 
his applications to the Municipality, when 
asking for permission to build a dharam- 
shala and a bathing ghat, describes the 
trust to be a public trust. We will (luote 
one or two sentences from his appli- 
cations. In his application for building 
the ghat he says as follows: 

“According to the directions given in his will 
by my deceased father I wish to construct two 
pakka built vishrauts for the good of the jniblic 
and the benefit of the soul in the next world. 

I pray that the Government niav for the benefit 
of the general public and the poor be pleased, 
etc., etc.” 

In his application for permission to 
build a dharamshala he said: 
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“At the time ot his death my father made a 
will for construction of a dharamshala as well. 
1 also want to execute the will aforesaid for the 
benefit in this world and in the next world as 
well as for public good. I file herewith two 
copies of maps, and pray that for the purpose of 
doing good to the poor, for public and charitable 
purposes, the dharamshala may after local in- 
spection be permitted to be constructed.” 

At the various meetings of the com- 
mittee that took place from time to time 
it was prominently brought out in the 
proceeding that the trust was a public 
trust. The proceedings are printed from 
pp. 28 to 42 (a). We have no hesitation 
in holding that the trust created by the 
will is a public trust for charitable and 
i-eligious purposes. 

The contention with regard to vague’ 
ness was however strongly pressed before 
us by learned counsel for Jail Narayan. 
In respect of this contention also we have 
to remark that it was not urged in the 
Court below at any stage of the case, nor 
does it find a place in the grounds of ap- 
peal hero. The argument is again urged 
on the basis of the power of discretion 
given to the committee by Sital Prasad. 
It is contended tliat when the committee 
had full discretion to do as they thought 
proper both with regard to the object of 
the wakf and the manner of managing 
the wakf property there obviously was 
vagueness in the creation of the trust. We 
do not find from the will that full and 
unlimited power was given to the com- 
mittee to do what they liked both with re- 
gard to the object of the wakf and 
the management of the jiroperty. On 
the contrary wo find tliat the only 
discretion given to the committee was 
with regard to ttie management of 
the trust property, and that with the 
qualification that the corpus of the pro* 
perty could not bo dealt witii. Tlio com- 
mittee had also to a certain extent dis- 
cretion as to the expenditure of a i>ortion 
of the income on ch;irit\ other tlian the 
charities specified by the testator. The 
learned counsel for the appellant first as- 
sumes that the will left everything to 
the members of the committee and then 
bases his argument on the plea of vague- 
ness. As we liavc already I'omarked 
above, the wilt distinctly and clearly lays 
down the direction that a dharamshala 
and a bathing ghat are to be built and 
that three-fourths of the income of the 
wakf property is to be spent in the up- 
keej) of the two buildings and towards 
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the support of the poor and the needy 
who visited the dharamshala and on the 
free distribution of medicine to the sick. 
There is no vagueness about these objects 
at all, nor is there any discretion left to 
the members of the committee about 
them. For the appellant several oases 
have been cited in support of the conten- 
tion that the trust created by the will is 
bad for vagueness : Gokool Nath Ouka 
V. Issur Lochun Boy (l), Mnssoorie Bank 
Limited v. Albert Charles Baynor (2),. 
Kumarasami v. Subbaraya (3), Bun~ 
chordas Vandravandas v. Parvatibai (4)^ 
Jugalkishore v. Lakshmandas (5), Gri. 
mond V . Grimond (6) and Blair y. Dun* 
carl (7). 

In the Bombay case (4) the property 
was left by the testator to the trustees 
for making a dharamshala. It was held 
that the words dharm dan had so many 
■various meanings tliat it could not be 
decided for what purpose the testator left 
the property. The dedication was held 
to be void for uncertainty. The second 
Bombay case (5) to be found at p. 659 is 
really against the contention of the 
appellant. In that case it was held 
that because the dharamshala was at- 
tached to the temple and there was a 
direction for the maintenance of a sada- 
harb.'the intention of the founder was to 
devote the property to public, religious 
and charitable purposes. 

In the Madras case (3) a Hindu by 
his will after appointing certain per. 
sons executors for the purpose of manag- 
ing his estate after his death, gave 
them the following direction ; “ You 

should give my brothers, their wifes 
and cliildren according to your wishes ” 
The contention for the beneficiaries 
was that a trust liad been created in 
their favour. Their contention was dis- 
allowed on the ground that the words of 
the testator mentioned above did not 
create a trust as they were not suffi- 
ciently imperative and too vague and 
general. 

(1) U Gal. 222 . 

(2) Ll882j4.\ll. 500='JI. A. 70=4 Sar. 346 
{V. 0.). 

{3} IIBSG] 0 Mud. 325. 

(4) [IHO'Jl 23 Bom. 725=1 Bom. L. R. 607=3 
G. W. N. 021=26 LA. 71=7 Sar. 543 (P.O.). 

{5 [18091 23 Bom. 059=1 Bom. L. R. 118. 

(0 [19051 A. C. 124=74 L.J. P. 0. 35=92 L. 
T. 477=21 T. L. R. 323. 

(7) [1902] A. C. 37=71 L. J. P. C. 22=50 W. 
R. 369=80 L. T. 157=18 T. L. R. 194. 
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The case of Mussoorie Bank Limited v. 
Albert Gharles Bay nor {9) is also distin- 
guishable from the present case. In that 
case property was left by the testator to 
his wife completely, with a wish that 
when no longer required by her he hoped 
that she would deal justly * by her chil- 
dren. It was held that the will created 
no trust and that the words were neither 
well defined nor imperative. 

In the case of Blair v. Duncan (7) a 
lady by a codicil in her own handwriting 
directed her trustee that in a certain 
event one-half of the residue of her 
estate should be applied for such chari- 
table or public purposes as the trustee 
might think proper. The words were 
found to be much too vague and uncer- 
tain to create a valid trust. 

In the case of Grimond v. Grimond (6) 
property was left to the trustees for ap- 
plication to charitable or religious socie- 
ties or to such institutions as the trustees 
might select. 

*< English cases the word 

or was taken to be disjunctive, and it 
was held that the language of the test- 
ator was much too vague and uncei*tain 
as to the object of the trust. We do not 
think that any of the cases relied upon 
by the learned counsel for the appellant 
helps him. The correct principle to de- 
termine the validity of a trust, in the 

words of an eminent English Judge, is 
whether 

the testator has pointed out the object the pro- 
perty and the way in which it shall go. ” 

In the present case the objects of the 
trust are distinctly specified in the will 
by Sital Prasad, namely, the building of 
the ghat and the dharmashala and their 
maintenance and certain charities. The 
property is also specified in the will, for 
he says that the property in respect of 
which he creates the trust is that in res- 
pect of which he obtained a decree on 
16th April 1903 and the way in which 
the property was to be applied is also 
definitely stated in the will, namely 
the upkeep of the ghat and the dharma- 
shala and the support of the charities 
mentioned in the will. We therefore hold 
that the trust created by Sital Prasad is 
not bad for vagueness. 

The 4th objection relates to Kutubpur, 

It is said that no trust could have been 
created in respect of it by Sital Prasad 
inasmuch as he himself admits by the 
will that a former trust existed in res 
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pect of it. This plea was not taken in 
the Court below at any stage of the case. 
The decision of the question really de- 
pends upon evidence, which would dis- 
close the facts and circumstances under 
which the former trust with regard to 
Kutubpur was made. It is quite conceiv- 
able that Sital Prasad himself made a 
trust in respect of Kutubpur in language 
which left him the power in his own life- 
time of creating another trust in respect 
of it. The defendants had sufficient oppor- 
tunity to meet the case of the plaintiffs 
and they could have shown by evidence 
circumstances under which the original 
trust in respect of Kutubpur was created^ 
We therefore disallow the objection. 

The objection of the appellant to that 
part of the decree of the lower Court 
which directs delivery of the trust pro- 
perty to the new trustees is also without 
foundation. It is contended that such a 
decree is not within the purview of S. 92, 
Civil P. C. We think that Cl. (h), S. 92^ 
Civil P . C., to the effect 'granting such 
further or other relief as the nature of 
the case may require” empowers a Court 
to make such a decree as the lower Court 
has done. This view is not without 
authority. It has been adopted in one or 
two cases both here and in Calcutta. 

A very^ strenuous objection is taken to 
the appointment of Dharam Narayan to 
the new cominittee, on the ground that 
the will of Sital Prasad distinctly laid 
down that no one other than from among^ 
his descendants was to be a member of; 
the committee. It is true that there is 
such a provision in the will, but if by 
death or refusal or misconduct of the des- 
cendants of Sital Prasad it appears that 
none of them is available for service of 
the committee, or if a sufficient number 
of them cannot be obtained to serve on 
the committee, the Court has power to 
add even strangers to the committee. In 
any other view of the law a trust could be 
defeated by a trustee or trustees by re- 
fusing to act or by misconducting them- 
selves or by their death, if by the terms 
of the trust the appointment to the com- 
mittee had to be made from tlie descen* 
dants of the testator only. Lewin in his 
book on Trusts ’ talking of a case like the 
present says: 

‘‘If trustees either die in the testator’s lifetime 
or decline the office or disagree among themselves 
as to the mode of execution or do not declare 
themselves before their death or if from any other 
circumstance the exercise of the power by the 
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party who is entrusted with it becomes impos- 
sible, the Court will substitute itself in the place 
of the trustees and will exercise power by the 
most reasonable rule: vide p. 1050/’ 

We think that the learned Judge was 
right in appointing Dharam Narayan to 
the committee; the latter, though not a 
descendant of Sital Prasad, is a distant 
collateral. 

Both the appeals therefore fail. 

We modify the decree of the Court 
below by deleting from it the direction to 
Jai Narayan to render accounts to the 
new committee, and instead we direct 
that the first three defendants should pay 
to the new committee Ks. 48,000 with 
interest at 4 per cent per annum from 
5th March 1904 to tlie date of payment 
less a sum of Rs. 1,308, and to deliver 
the houses and the share in the village of 
Kutubpur to the new committee. The 
rest of the decree is maintained. 

The appeal of Jai Narain is dismissed 
with costs, including in this Court fees 
on the higher scale. 

The cross-objection of Sheo Narain 
about his costs is disallowed. 

V.B./r.k. Appeal dismissed. 
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Ryves, J. 

Earn Ghcnider and others — Petitioners. 



Empcroi — Opposite Party. 

Griininal Revn. No. 580 of 1919, De- 
cided on 19th November 1919, from 
order of Addl. Sess. Judge, Mirzapur, 
D/- 1st September 1919. 

Criminal P. C. (5 of 1898), S. 403— No 
second trial on same facts for same offence. 

Where a person is tried for a specific offence 
and is acqnitteJ, he cannot subsequently bo tried 
for the same offence upon the fame facts. 

[P 00 0 2] 


A. P. Duhe^iov Petitioners. 

Asst. (I'Wt. Adroci'te — for the Crown. 

Judgment. — Eight persons, all Kur- 
mis, w(Me convicted l>y a Magistrate of 
the First Class of rioting and causing 
grievous hurt, ;uid s(‘iitenced to various 
tei’nis of iinprisonnient and to pay fines. 
On appeal the learned Additinnal Sessions 
Judge of Mirzapur alt(n-ed the conviction 
to one under S. 117 read with S. 323, 


1. P. G. 

On revision before mo it was argued 
that this trial was h:tir('d l)y the ])rovi- 
sions of S. 403, Criminal P. C. It ap- 
pears that there was a riot of some sort 
between certain Bralinnus and certain 
Kurmis. The police challaned the Brah- 


mins. Thereupon one Dina Nath, a 
Brahmin, filed a complaint in the Court 
of Muhammad Mahboob Alam, a Magis- 
trate of the Third Class, charging all the 
present applicants with rioting with the 
common object of causing hurt to the 
Brahmins. That learned Magistrate con- 
victed four of the accused and acquitted 
six. He consequently held that no charge 
of rioting had been made out and passed 
his order under S. 323, I. P. C., against 
four only of the Kurmis. This was on 
14th May 1919. These four persons ap- 
pealed to the District Magistrate, who 
dismissed their appeals and went on to 
direct that each of the four appellants 
should execute a bond to keep the peace 
under S. 106, Criminal P. C. Thereafter 
one Ramchander, another Brahmin, filed 
a complaint on which this trial was held. 
It is argued that the facts which were 
the subject of inquiry in the first trial 
before Muhammad Mahboob Alam are 
exactly the same as the facts which were 
inquired intoin this trial, and the persons 
accused are the same. It seems to me 
therefore that under the provision of 
S. 403, Cl. 1, they cannot be tried again. 
The result is that I allow this applica- 
tion. I set aside the convictions and 
direct that the accused be set at liberty 
and the fines, if paid, be refunded to 
them. 

V.B./r.k. Application allowed. 
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Knox, Ag. C. J. 

Dunyapat and Applicants. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 272 of 1919, Deci- 
ded on 16th July 1919, from order of 
Addl. Sess. Judge, Cawnporc, D/- 27th 
February 1919. 

Penal Code (45 of 1860). S. 379 — Removal 
by tenants of trees fallen in storm— Custom- 
ary right alleged — Copy of Wajibularz filed 
but did not support tenants — Conviction un- 
der S. 379 was justified. 

The accused, tenants of a village, removed cer- 
tain tress which had been uprooted in a duststorm. 
The trees were the property of the zamindar, and 
the accused admitted having removed them, but 
alleged that under a custom in the village they 
had the right to do so, and produced certain ex- 
tracts from the Wajibularz in support of their 
allegation. The Court hold that the removal of 
the trees amounted to the offence of theft, and 
convicted the accused accordingly. 

Held: that the extracts from the wajibulara 
did not evidence a custom authorizing the remo- 
val of fallen trees by tenants without the couseut 
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of tho landlord : thaii the accused had failed to 
prove that the removal was not dishonest, and as 
the removal caused loss to the landlord which 
was wrongful to him and caused wrongful gain 
to the accused, the case fell within Ulus, (a), 
B. 378, and the conviction was justified. 

[P 91 C'2] 

Iqbal Ahmad and Mukhtar Ahmad — 
for Applicants. 

Asst. Govt. Advocate— ioT the Crown. 

Judgment. — Complaint was insti- 
tuted by one Pandit Bawa Earn to the 
effect that on the 20th June a duststorm 
swept through the village of Mahotra, 
with the result that nine mahwa and one 
mango tree were uprooted. In addition 
to these trees uprooted by this duststorm 
there were two old mahwa trees which 
had fallen a year .before and were lying 
on the ground. The accused, who are 
tenants in the village Mahotra, removed 
these uprooted trees and the two mahwa 
trees which had fallen the year previous 
and took possession of them. The ten- 
ants appeared and admitted having taken 
the trees and kept them within their pos- 
session, The Courts below have found 
that the removal of these trees amounted 
to an offence of theft. 

It has been argued in revision in this 
Court that the act of the tenants’ was 
wanting in the element of dishonesty 
which is a necessary essential of every 
theft. The argument is that the zamin- 
dar has been attempting to enforce his 
rights without having recourse to the 
civil Court. The case, it is said, is for 
the civil Courts and not for the criminal 
Courts. The plea is raised that there is 
a custom in this village whereby tenants 
can Under such circumstances remove 
trees. An extract from the Wajibularz of 
1860 and an extract from the Wajibularz 
of 1880 were read over to me as proving 
that the custom set up by the tenants 
exists and prevails in this village. I do 
not understand these extracts as in any 
way evidencing a custom authorizing ten- 
ants to remove without the consent of 
the zamindar whole trees which have 

been uprooted by duststorms. But I am 

not going to lay down any finding as to 
whether such a custom does or does not 
exist in the village of Mahotra; that is 
a matter for the civil Court. All I have 
to consider is whether it has been proved 
in this case that the tenants dishonestly 
removed certain trees. The Courts below 
have found and the tenants have admit- 
ted that they did remove the trees. It 


was for them to prove that the removal 
was not dishonest. The removal certainly 
caused loss to the zamindar which was 
wrongful loss to him and caused w'rong- 
ful gain to the accused. The accused 
caused this loss by means which at the 
time of employing those means they 
knew to be likely to cause it. It may 
well be that they had some intention of, 
by this act, creating as well as evidence 
of a custom to remove the trees in theirl 
favour. As the evidence on the record 
stands, that loss was wrongful loss and the 
case falls within Ulus, (a). S. 378. 
I. P. C. I was referred to the case of 
Rhagwat Saran Missir v. Emperor (l). 
There is no finding in this case that the 
accused was acting bona fide, on what he 
supposed to be his legal right. 

The sentence of fine does seem to me 
to be severe. I reduce the fine to a fine of 
Es. 320 or Es. 40 on each one of the ac- 
cused, Of this sum, if realized, Es. 300 
will be given to Pandit Bawa Earn, who 
appears prima facie entitled to the trees 
that w^ere removed. In other respects the 
sentence passed by the Court below will 
stand good. 

y-B./R .K. Sentence reduced. 

(1) U916] 35 I. C. 167. ‘ 
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Meaes, C. J., Banerji and 

PiGGOTT, JJ, 

In the matter of an application of 
Su,ndar Lal. 

Civil Misc. Appeal No. 3G2 of 1919, 
Decided on 10th December 1919 

(a) Press Act (1 of 1910), S. 4 (I)-S. 4 is 
not ultra vires— “Government as established 
by law in British India'’ explained. 

Section 4 is not ultra vires of the Indiau Le^^is- 
lature. 

The phrase “Government established by hvsv in 
British India means the established authority 
which governs the country and administers its 
public affairs, and includes the re 2 )rescntatives to 
whom the task of Government is entrusted. 

[P 9'^ 0 1] 

(b) Press Act (1 of 1910), S. 4-\Vhere ob- 
ject of articles appears to be to create haired 
against ruling class application of S. 4 is 
justified. 

Where the general tone of articles in a news- 
paper shows a set purpose to cause “the rnliu<» 
class in India” to be bated and despised, the 
Local Government would be justified in everci.siug 
the powers conferred upon it by S. 4 and passing 
an order of forfeiture. |_p 92 C 2 ] 

T. B. Sapru, N . G. Vaish, K. N. Kaiju 
and K. K. Varma — for Applicant. 

R. Malcomson — for the Crown. 
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Judgment. — In this case Mr. Sundar 
Lal has applied to the Court to set aside 
an order of forfeiture passed by the Local 
Government on 27th May 1919. 

The applicant was the keeper of a print- 
ing press in Allahabad at which the news- 
paper Bhavishya was printed. 

In accordance with the provisions of 
S. 3, Press Act (l of 1910) he deposited 
on 13th February 1919 the sum of Rupees 
1,500 as security. 

On 11th and 25th April two articles 
appeared which attracted the attention of 
the Local Government, and they in exer- 
cise of the power conferred on them by 
S. 4, sub-S. 1, of the said Act, declared 
the security to be forfeited to His Majesty. 

Thereupon Mr. Sundar Lal filed a peti- 
tion in this Court under S. 17 asking that 
the order of forfeiture might beset aside. 

The argument for the applicant fell 
under three heads. 

At the outset he contended that the 
phrase “Government established by law 
in British India” did not include any of 
the persons whose conduct was censured 
and whose motives were impugned in the 
said articles. 

Upon the words we are of opinion that 
the ap])licant was wrong in his contention. 

On the question of ultra vires we 
consider that we are hound by the decision 
of His Majesty’s Privy Council in the case 
of Annie Besant v. Advocate-General of the 
Government of Madras (l), and we decide 
this point against the applicant. 

The next (luestion is whether the words 
of either or both of the articles offend 
against S. 4, siib-S. (l) (c). 

Tlie material portion of the section is 
as follows : 

“Wliencver it appears to the Local OoverDmont 

that any priiitiiig press, in icspect of which auy 

security has been deposited as required by S. is 

used for the purpose of printing or publishing any 

newspaper containing anv words which 

are likclv or inav have a tendeuev to 

** • » 

bring into hatred or contempt the ^rovernment 

established bv law in •Ihitish India or to 

excite disaffection towards the said Government 
the Local Government rnav de- 
clare the security deposited to he forfeited 

to His yfajesty.” 

Next, he argued that S. 4 was ultra 
vires and finally lie addressed liimself 
to the question as to whether eitiier or 
both of the articles offended against S. 4, 
suh-S. 1 (c). 

Wo [iropose to discuss tlio various points 

fl) A.E.K. mo P.G. 31-43 Mad. 14G=4G LA. 
17G=52 I.C. 209(P.C.). 


raised, in the order selected by the counsel- 
for the applicant. 

First, as to the phrase “Government 
established by law in British India.” Ifc 
w'as suggested that the phrase meaut 
something different from Government in* 
the usual conventional sense, bub no very 
positive meaning was attributed to it but 
it was alleged to mean the supremacy of 
the British Crown and connexion with 
India as opposed to independence and 
Ss. 1, 2 and 3 of 21 & 22 Victoria, C. 106, 
the Queen’s Proclamation of 1858 and the 
Delhi Clauses Act of 1912 were referred 
to in support of this argument. 

We are of opinion that the phrase 

Government established by law in British 
India” means the established authority 
which governs the country and adminis- 
ters its public affairs and includes the 
representatives to whom the task of Gov- 
ernment is entrusted. 

It is to be noted that in S. 4, sub-S. 1 
(c), and in Expl. 2, the word “Govern- 
ment” is used as an equivalent for the 
phrase Government established by law in 
British India.” The same point was taken 
in Annie Besant v. Government of Madras 
(2) and the Court declined to accept the 
construction then sought to be placed. 

The first article headed; “The Occur- 
rence at Delhi” begins as follows ; 

” The news of the fearful bloodshed at Delhi 
is arousing today unique and peculiar feelings in 
the great heart of India. The blood boils, on one 
side, at the sight of the iucompetence, cowardice 
aud beiutlessness of the Delhi authorities, and on 
the other, the bravery of the people of Delhi.” . . . 

Even the panic stricken authorities at Delhi 
must be feeling repentant at the thought that if 
they had acted with ordinary tact, foresight aud 
sympathy, if they had the least regard for the 
life of thocverdowLitiodden peo[ le of this country 
and had not killed more than 20 and wounded 
more than .50 innocent persons for trilling rea- 
sons,” .... 

Truly when the lime for destruction comes 
the understanding becomes perverse.” 

” But it ^Yonld be quite wroug to suppose that 

our wortliv rulers would have committed such a 

blunder without an object. If we consider the 

crooked ways of politics aud realize that it is 

natural for rulers all over the world to trv heart 

% 

and soul to niaintaiu their privilege and prestige, 
^YC can get a clear glimpse of the object of our 
present rulers.” 

We have now to see what was their object. 
Did the authorities w-ant to prove somehow or 
other, (the force of) the remark of Sir William 
Vincent ‘that there was at all times a possi- 
bility of the Satyagraha movement turning into 
an armed and active revolt?’ Was it their 
object to root out, under this very pretext, the 
sacred Satyagraha movement before it should begin 
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to bear fruit? Did they want by taking the life 
nf 10 or 60 innocent people by the brutal force of 
machine guns and white soldiers to create so 
much fear in the hearts of the Indian masses that 
they might never again venture to take part in any 
practical effort for the achievement of liberty?’* 

“Or did they want to show that in this twen- 
■tieth century, when there is everywhere in the 
world a loud call of freedom, self-government and 
self-determination, when, under the powerful 
influence of these principles, many western em- 
•pires have fallen and many despotic Emperors 
are being mercilessly deposed and exiled, the rul- 
ing class in India wanted to tell Indians proudly 
and without fear that it had made up its mind 
to trample under foot their hopes and aspirations, 
.&c., and to keep them for ever under their irres- 
ponsible rule ? Whichever of these may have 
been the object of our ruleis, we are exceedingly 
■glad to see that this time they have been quite 
unsuccessful in their attempt.” 

The second article is entitled “A Diffi- 
cult Problem”, and again it is only neces- 
eary to give sufficient extracts fairly to 
indicate the complexion of the whole 
article. 

“ At the present moment there is a very diffi- 
cult problem before both the rulers and ruled in 
this country. Even before the great war was 
over, our far-sighted rulers had realized that the 
cry of the European nations for freedom and self- 
determination and the terrible lessons of the 
great war must inevitably produce their effects 
upon the minds of the Indian people. They also 
knew that -after mutilating the Turkish Empire 
and taking -away the freedom of Turkey, it would 
be, impossible for them to mislead the Indian 
Mussalmans any longer to keep aloof from their 
brethren and remain indifferent to the interests 
of their mother country and devoted to an irres- 
ponsible (or uncontrolled) alien Government. More 
than anything else they realized the truth that 
it was (now) quite impossible for the arbitrariness 
of their, or any other, power to stand even for a 
moment before the united power of the Hindus 
and Musalrnans in this country. It was because 
they realized all this that during the great war 
our rulers abused the Defence of India Act to 
their hearts content in order to silence (paralyse?) 
the opening eyes and the expanding heart of this 
ancient but unfortunate country. As soon as the 
war was over, the terrible illusion called “the 
League of Nations” was created with the object 
of rendering impossible for ever the fulfilment of 
the aspirations of the backward nations like 
India; and ultimately Rowlatt Bills were devised 
with a view to crush all kinds of political efforts 

5 future. There is no 

doubt that if the people of India had not already 
awakened to a remarkable degree, the League of 
Nations and the Rowlatt Bills combined would 
have brought a dishonourable end to the earthly 
life of this nation within a short time.” 

improper 

efforts of this kind on one side, the curses of 

China to India and Egypt and several great and 
small western countries had begun to fall on this 
unholy League of Nations on the other side; and 
all the children of Bharat, becoming one heart 
and soul, made a firm resolve under the banner of 
Mahatma Gandhi to destroy the Rowlatt Bills by 
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m^ns of Satyagraha ” The Rowlatt Act 

which has been passed was to come into force six 
months after the conclusion of peace, but relying 
on the labour and self-sacrifice of our country- 
men, we belieye that before that time comes 
this inhuman law will haye reached its death- 

“Our rulers also fully understand the present 
situation of the country and the unconquerable 
nature of the Satyagraha movement. That is 
why they are straining^ every nerve to discredit 
(or blacken) it and give it a bad nameand annihi- 
late It. At places they have tried to blacken this 
sacred movement -of Satyagraha with Duragraha 
(persistence m error), by exciting (or inflaming) 
peaceful crowds, showering volleys of bullets upon 
unarmed and innocent people and deporting 
popular andu and Mahomedan leaders suddenly 

and without any reason and by various other 
means.” 

Now6hese extracts, in our opinion, 
would convey to an 'ordinary person that 
the rulers of this country, in addition to 
incompetence cowardice and heartlessness 
were guilty of the slaughter of innocent 
people in order to terrorise them into 
snbjection, and to crush out all kinds of 

i. * — ^ national asiiira- 

tions. and further that they were perfi 

dious enough to prevent and misapply 
he Defence of India Act,” with the 
like object, and to invent the Eowlatt 
Act for a similar purpose. 

The general tone of both articles shows 

“tbs ruling class 
in India to be hated and despised The 

writer professes himself to he “astonished 

at the shamelessness of our ruling autho- 

nties . We can only say that we are 

astonished at the hardihood of the appli. 

cant preferring this appeal and in ventur- 

mg to suggest, as he does in para 4 of the 
petition, that the 

G<>''Vmneiit has taken an incorrect 
view of the aforesaid articles anH ftiof fu 
articles do not contain any words of ihl 
described in S. 4, 

It need scarcely be said that they can- 

topi. 2, S. 4 It being the first duty of 
a Government to govern, we should have 

considered the local Government strangely 

acking in its duty if it had failed to stej 
m and put a penalty on the dissemination 
of envenomed articles such as those 

i reject the petition and 

del the applicant to pay the costs with 
fees on the higher scale. 

V.B./b.k. Petition rejected. 
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Ryves, J. 

Sasri (TO— Defendant — Appellant. 

V. 

Behari Lal — Plaintiff — Respondent. 

Second Appeal No. 1503 of 1917, Deci- 
ded on 31st October 1919, against decree 
of First Addl. Judge, Aligarh, D/- 7th 
September 1917. 

(a) Transfer of Property Act (4 of 1882), 
Ss. 58 and 60 — Document to redeem mort* 
gage— No form is prescribed. 

No particular form of document is required to 
redeem a mortgage. [P 94 C 21 

(b) Registration Act (16 of 1908), Ss. 17 
and 49 — Receipt evidencing redemption must 
be registered— Unregistered receipt of re- 
demption coupled witb fact that mortgagor was 
put in possession can lead to conclusion that 
mortgage is redeemed. 

All uoregistered receipt cannot in itself be used 
as evidence of redemption of a mortgage, but the 
Court is entitled to take it into consideration as 
evidence of the fact that on a particular date a 
particular sum was paid by the mortgagor to the 
mortgagee, and this coupled witb the fact that 
the mortgagor was put into possession cf the 
property and has continued in possession of it is 
good evidence upon which the Court might base 
its finding that the mortgage has been redeemed. 

IP 94 C 2] 

(c) Provincial Small Cause Courts Act (9 of 
1887), Art. 31 — Suit by mortgagor after re- 
demption for mesne profits and for value of 
trees cut by mortgagee is not cognizable. 

A suit by a mortgagor, after redemption, to 
recover from the mortgagee the profits of the 
mortgaged property and the value of certain trees 
alleged to have been cut down by the defen- 
dant is exempted from the cognizance of a Small 
Cause Court by Art. 31 and is therefore cognizable 
by a civil Court. [P 94 C 2] 

P. L. Banerjee — for Appellant. 

Paniia Lal — for Respondent. 

Judgment.— The facts out of which 
this api)cal arises are as follows: The 
piaintirt sued to recover one-third of the 
prorits of a f»rove plus one- third of the 
vahu' ol certain trees which he alleged 
had !>een cub do\^■n by the defendants. 
The plaintiff’s title was based on his 
assertion that he had redeemed one- 
third of the mortgage on the projierty. 
The Court of first instance dismissed the 
suit, holdin;{ that redemi)tion had not 
been proved. On a|)peal the learned 
Additional Jud^e of AliLjarh allowed tlie 
appeal and decreed the suit. On appeal 
Iielore me the main arc-ument is tliat the 
lower appf^lbde Court should not have 
admitted in evidence a certain receipt 
and that if that receii)t were not ad- 
miticl there would be no le^al evidence 
on u hicli the Court could base its find- 
in;^?. The objection to the receipt is to 


the effect that it had not been registered. 
Not having been registered, obviously it 
could not be used in itself as evidence of 
redenaption of the mortgage. It in itself 
could not in any way affect the mortgage, 
but I think the lower Court was entitled 
to take it into consideration as evidence 
of the fact that on such a date so muchl 
money had been paid and that coupled 
with the fact that one-third of the mort- 
gaged property was then given into pos- 
session of the plaintiff and has been ini 
his possession ever since, was good evi- 
dence on which he could find as a fact 
that the plaintiff had redeemed one-third 
of the mortgage. No particular form of 
document is required to redeem a niort- 
gage. That being so, in my opinion the 
appeal fails. As my decision is open to 
appeal under the Letters Patent, I 
proceed to decide a preliminary objection 
which was raised as to the hearing of this 
appeal. It was argued by Mr. Panna Lal 
on behalf of the plaintiff that S. 102, 
Civil P. C., barred this appeal as the 
suit was of the nature of a Small Cause 
Court suit and its value was less than 
Rs. 500, On behalf of the appellant it 
was urged that under Art. 31 of the 
Schedule to the Provincial Small Cause 
Courts Act (9 of 1887) such a suit was 
exempted from the cognizance of a Court 
of Small Causes. Mr. Panna Lal relied 
on a case reported as Bindraban v. Sa/io- 
dra (1). which was a decision of a Divi- 
sion Bench. That case is however not 
very helpful, because neither in the 
arguments nor in the judgment itself is 
any reference made to Art. 31 of the 
Schedule, nor are any reasons given in 
the judgment for the view which was 
taken. In Sheo Bodli v. Sarjan (2) and, 
in Drig Pal Singh v. Knnjal (3) the| 
scope of Art. 31 has been considered and! 
it seems to me tliat according to the' 
view taken in those two rulings this suit! 
would come within tiie scope of the con-! 
eluding part of Art. 31. I therefore 
overrule the preliminary objection. Tbe^ 
ai)peal is dismissed with costs. 

Appeal dismissed. 

(1) 21 l.C.m. ~ “ 

(2) tl913j 10 I. C.427. 

(3) [1918] 40 All. 142=14 I. C. GS9. 


1919 

A. I. R. 1919 Allahabad 95 

Knox, J. 

Sita Bam — Applicant, 

V. 

Emperor-Opposite Party. 

Criminal Eevn. No. 738 of 1919, Deci- 
ded on 10th December 1919, against order 
of Sess. Judge, Gorakhpur, D/- 22nd Sep- 
tember 1919. 

Penal Code (45 of 1860). S. 409— Officer 

in post office paying less than due on cash 
certificate and appropriating the balance 
to himself commits breach of trust. 

Where in cashing postal cash certificates an 
officer of the post office pays to the holders of 
the certificates a sum less than what is due and 
appropriates the balance for his own use, he 
commits the offence of criminal breach of trust 
punishable under S. 409, 1. P. C. fP 96 0 1] 

Shiva Prasad Sinha — for Applicant. 
Judgment.— Sita Ram has filed an 
application for revision of an order pass- 
ed by the Sessions Judge of Gorakhpur, 
dated 22nd September 1919, whereby ho 
has sentenced the said Sita Ram to un- 
dergo six months’ rigorous imprisonment 
on each of three separate counts. The 
sentences are to run consecutively. They 
are passed under S. 409, I. P. C. There 

is also a sentence of solitary confinement 
and fine. 

The grounds taken on which I am asked 
to revise are: 

(l) Because the evidence does not war- 
rant the conviction of the applicant and 
the propriety of the finding, sentence and 
order; (2; because no offence against the 
accused has in a proper view of the case 

been made out; and (3) that the sentences 
are unduly severe. 

The applicant at the time the offences 
were committed was Sub Post Master of 
Bndgemanganj Sub Post Office. In the 

course of his official work he had to issue 
certain cash certificates. 

The certificates were issued at Rs. 7,12.0 
He was asked to encash themat a time when 

under each certificate the holder was en 

ti^fcled to receive Rs. 8-2-6. He encashed 
tne certincates and handed over Rs 7 6-6 
on each certificate and took a receipt to 

Rs. 3-2-6 while in fact he only paid over 

to each man Rs. 7-6-6. It is contended 

that inasmuch as no loss or damage has 
been caused to Government no oVence 
has been committed under S. 409. Now 
S. 409 is criminal breach of trust by a 
public servant, and in substance the con- 
tention IS that he may or may not have 
paid to the holder of the cash certificates 
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less than they were entitled to, but that 
he had committed no criminal breach of 
trust so far as the Government was con- 
cerned. I fail to understand this con- 
tention. The Government had made over 
to the accused upon each of these cash 
certificates the sum of Rs. 8-2-6, It had 
given this money to the accused as a trust, 
and he had accepted it as a trust binding 
him to pay to each certificate holder the 
sum of Rs. 8-2-6. Out of that sum he 
paid Rs. 7-6-6 and there was a sum of 
12 annas remaining with the accused as 
money entrusted to him for the purpose 
of payment to the cash certificate holder 
He put 12 annas of this trust money into 
his pocket and did not pay it to the hol- 
der of the cash certificate. So far as an 
pears from the record, he has not even 
now paid this deficient sum to the com- 
plainants. That is the offence which the 
accused has committed. He has not car 
ried out the trust reposed in him by the 
Government but has diverted a portion 
of that trust to his own private ends. 

The learned vakil who appears for the 

applicant has, in support of his conten- 
tion, referred to the case of Qiteen-Em. 
press V. GaniMt Tapidas (l). That case 
differs very mueli from the one before 
me and can be easily distinguished. At 
the time when the accused diverted a 
portion of the trust reposed in him the 
date was 26th June 1919. It is now all 

but six months since that portion of the 

money entrusted to him for payment to 
the complainants has been retained by 
the applicant. There is nothing in the 
record to show that the oom,dainants 
Ram Prasad Bhole and Takuri, consented 
to the retainment by the accused of this 
money. Anyhow the 12 annas which the 
Government entrusted to the accused for 
payment to the certificate holders in part 
payment of the cash certificates has not 
been paid to them . That money has been 
retained by the accused. With all due 
rjpeoUo th, "1 1,„" ,, ™ 

ded the case referred to. I am not pre- 
pa.ed to agree with them when ti.ev say 
that the appellant before them had' ful- 
filled the trust reposed in him by Govern 
ment. However the evidence in that 
case IS not before me and there niav have 

'r iostified the 

statement. In the case before me I hold 
that the very fact of the accused takin 

(TOlri0“BonI is":” 
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pocket, instead of paying it over to the 
holder of the cash certificate, was a cri- 
minal breach of trust. I see no reason 
jto interfere and dismiss the application. 

It is contended that the punishment is 
unduly severe. The punishment for an 
offence under S. 409 may amount to 
transportation for life or to ten years’ 
rigorous imprisonment. Bearing this in 
mind, I do not find the punishment in 
:this case is unduly severe. 

V.B./r.K. Application dismissed. 

A I. R 1919 Allahabad 96 (1) 

Byves, J. 

Ckhittar and others — Defendants — Ap- 
pellants. 

V. 

Ilarju — Plaintiff — Respondent. 

Second Appeal No. 1555 of 1917, De- 
cided on 31st October 1919, against de- 
cree of Dist. Judge, Shahjahanpur, D/- 
27ch July 1917. 

Civil P. C. (5 of 1908), S. 20(c) — Cause of 
action for restitution of conjugal rights 
against wife arises where husband resides. 

In a suit by a husband against his wife for res- 
titution of conjugal rights the cause of action 
arises in the wife absenting herself from the hus' 
band’s residence and therefore a Court within the 
•local limits of whose jurisdiction such residence 
is situate is competent to try such suit. 

[P 06 C 1] 

M. L. Sandal — for Appellants. 
Judgment. ~This appeal arises out of 
a suit brought by the plaintiff' against his 
wife for restitution of conjugal rights and 
against three other defendants, praying 
that an injunction be issued against them 
not to interfere in any way with the 
plaintiff’s wife coming to reside with him. 
The suit was brought in the Court of the 
Munsif of Shajahanpur. The defendants 
all reside in the District of Hardoi in the 
Province of Oudh. The trial Court de- 
creed the suit. The defendants other 
than defendant 1, the wife, appealed. In 
their grounds of appeal it was urged that 
the suit was not cognizable by the Court 
of Shajahanpur. The same plea had been 
raised in the trial Court and formed tlie 
subject of an issue. There the Court 
held, and rightly held following the rul- 
ing of Laiitagar Keshargar v. Bai Siiraj 
(l), that the cause of action against the 
wife arose in absenting herself from the 
I)laintiffs residence, which was in Slia- 
jahani)ur. It is not quite clear liow the 
Court had jurisdiction against the other 
defendants. But I find that neither Court 
( 1 ) [WM] 18 Bom. 316. 


has come to any finding that4;he present 
appellants prevented or would in the fu- 
ture prevent defendant 1, the wife going 
back to her husband. This being so, I 
think the appeal must succeed. The re- 
sult is that I allow the appeal and set 
aside the decree of the Court below so far 
as it affects the appellants. They are en- 
titled to their costs in all Courts. 

V.B./r.K. Appeal alloioed. 

A. I. R. 1919 Allahabad 96 (2) 

Stuart and Wallace, JJ. 

Gajkumar Chandar — Plaintiff — Peti- 
tioner. 

V. 

Salamat Ali and anothei — Defendants 
—Opposite Parties. 

Civil Revn. No. 103 of 1918, Decided 
on 6th August 1919, from order of Dist. 
Judge, Allahabad, D/- 8th February 
1918. 

Agra Tenancy Act (2 of 1901), S. 167— No 
revision lies against appellate order in case 
under S. 167. 

The High Court has no power to entertain an 
application for revision against an order passed 
in appeal against the decision of an Assistant 
Collector in a mattsr covered by the provisions of 
S. 167. [P97C1] 

GulzariLal — for Petitioner. 

G. L. Agarioala — for Opposite Parties. 

Judgment. — The decision of this revi- 
sion has been referred to a Bench of two 
Judges in view of the difference of opinion 
between the Judges wlio decided Farbhu 
Narain Singh v. Harbans Lai (1). The 
point is this. Does a revision under 
S. 115, Civil P. C., lie against the order 
of a District Judge in an appeal against 
the decision of an Assistant Collector in a 
matter under the provisions of S. 167, of 
the Local Act 2 of 1901 ? We have heard 
the arguments. The arguments to the 
effect tliat no such revision lies can briefly 
be stated as folKvs; Under the provisions 
of S. 167 of the Local Act 2 of 1901, all 
suits and applications of the nature speci- 
fied in Sch. 4 shall be heard and deter- 
mined by the Revenue Courts and except 
in the way of appeal, as hereinafter pro- 
vided no Courts otiier than Courts of 
Revenue shall take cognizance of any dis. 
pute or matter in respect of which any 
such suit or application iniglit he brought 
or made. The authority of Courts for 
dealing with the matters provided for by 
tliat Act is to be found in the provisions 
of the Act itself. Revenue Courts only 

(1) [1916] 35 I. C. ■ 
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have authority to deal with original mat- 
ters. Eevenue Courts in some instances 
and civil Courts in other instances liave 
authority to deal with matters in appeal. 
The Act confers powers in revision under 
the provisions of S. 185 on the Board of 
Kevenue alone. What authority then we 
are asked, has the High Court ‘‘except in 
the way of appeal as hereinafter provi- 
ded According to this argument the 
High Court has necessarily no revisional 
authority. The arguments on the other 
^de are to the effect that S. 115 Civil 
C. confers upon the High Court revi- 

Lv T * j civil Courts 

subordinate to itself. As a District 

Judges Court is subordinate to the High 
Oourt, it follows according to this argu- 
ment that the High Court must have 

powers to revise any orders passed by a 
District Judge. Great stress is laid in this 
connexion upon the provisions of S 193 
of the Local Act 2 of 1901. and we have 
been asked to note that the provisions of 

unL°r^th‘ excluded 

under the provisions of S. 193. After 

considering the point we are of opinion 

that the argument against the existence 

of revisional powers of the High Court in 

these matters must prevail; the fact that 

there is no exclusion of S. 622 in S 193 

does not affect the question, for the pro- 

®'J“'-e in suits and other 
proceedings under the Kent Act so far as 

SmsH™ ‘uconsistent therewith. 

has f n '®i Court 

as to dispose of matters covered by the 

itself and the power of revision is not a 
power which is so given to it. In other 
woidSiwe accept the view of Piggott J in 
Narain Singh v.H.rians La (l) 
woulH; op'aiou that ii 

clause of S words of the last 

.=1 Lsri LS.':. “I-., 

• ^ bv Tudball J 

in Mohammad Ehtisham Ali v Lalii 

Sc uit Ciatthe 

snnP . ^ entertain an 

application for revision against an order 

passed in appeal by a District .Tud«e 

against the decision of an Assistant Col. 

lector. We accept the preliminarv objec- 

tion and dismiss this revision with costs. 

V.B./r.k, Revision dismissed. 
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Hears, C. J. and Banerji, T. 

Muzaffar Ali and others — Defendants 
Appellants. 

4 

V. 

Muhammad /awdff— Plaintiff — Res 
pondent. ' 

Privy Council Appeal No 37 of 1919, 

Decided on 28th November 1919, appli. 

cation for leave to appeal to His Majesty 
in Council. ^ • 

matter less than Rs. 10,000 -Question in- 
s"i«!d bHrintel N° certificate 

Rs"l0 than 

question upon 

dence, the point is not one of general interest 

*0 justify the grant of a certifi- 

rr‘:;'^coUci“" ^ 

S. A Haidar— (ot Appellants. 
b.M. Sulaman-ioi- Respondent. 
Judgment.— This is an application for 

leave to appeal to His Majesty in Council 
Ind' TrZ 'be suit 

Rs 10 onn 

Ks. 10,000. But It is said that this is 
an appeal which is otherwise fit to be 
lought to the attention of the Privv 

SmaT ’ •!) T°" "'0 fact that the 

appeal will turn upon a question of 

general interest and importance. Now 

the one point which has been argued is a 

In H a matter of evidence. 

In the suit one mam question was as to 

the amount of the dower of a lady, named 

Mt. Sauna Begam. That was in dispute 

thf TalV ^ '"fluenee the Court 

the kabinnama (deed of dower) of her 

to add weight to the contention that her 
dower was probably the same amount 

'be same amount, as 
that alleged by the defendants to have 
been the dower of Mt. Sakina Begam 

ni'I -‘be counsel, who appears to sup, 
poit this application, says that in a case 
>n which the question before tlie Court is 
as to the amount of the agreed dower it 
IS incompetent for the Court to permit 

evidence to be given of any oustomarv 

dower which may happen to prevail in 
the particular family to which tlie lady 

belongs, and m support of that |.roposi- 

tion he has brought our attention to a 
^se which IS found reported as Pazil 
Kd mn V. Mt. Kam i Begam (l). When 
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that case comes fco bo looked at, it is 
found to be a proposition for a most 
elementary point of law, and the elemen- 
tary point of law that that case decides 
is that when a Judge has a duty to decide 
case A, he must not turn away and decide 
case B, In that caso the plaintiff came 
forward and asserted that the dower was 
a specified sum due under a contract. At 
the end of the case the Judge gave her a 
decree based not on a contract but based 
upon something which he found to be a 
customary dower prevailing in the lady’s 
family. Well ho had no right to turn 
an action of contract into an action based 
upon a custom. But here the question 
arises in rather a different form. Neither 
the trial Court nor the High Court hero 
admitted the kahinnama for the purpose 
of turning a claim hy contract into a 
claim of custom — hut tliey used it, as 
they were entitled to use it, in order that 
liaving looked at the document it should 
have some weight on their minds as to 
the probihility of the truth of the caso 
on either side; and as the Court has al- 
ready pointed out, S. 11, Evidence Act, 
contoniphtes just the very thing. You 
may got sei^s of circumstances which are 
strongly evidentiary of the truth of wliat 
witnesses say, and those sots of circum- 
stancos may he so sufficiently near to the 
issue in the caso as to make it right and 
proper for them to be brought to the 
notice of tlio Court so that tiiG Court 
should 1)0 inlluenced by them. 

Now wo feel iliat where tlioro there is 
litigation as to the amount of dower 
whicli a lady says was duo to her hy 
virtue of a contract, that it is some evi- 
dence, at all events certainly recoivahlo 
evidence, that in her family there was a 
custom that licr dower should ho so much, 
that 2, or 4 of her sisters had boon 
married, that they had each recoivcil 
dower of tlvat ainounl, wo feel (liat evi- 
dence of tliat kind would raise a pre- 
surnt»tion, if there were no outstanding 
points of dilTerenco, that her dower would 
ill like circumstances ho somew here about 
the same amount as the customary dower. 
It would ho evidence whicli a dudgo 
would he at lilicrty to reject hut also at 
liberty to give weight to. Jhit of course 
ho must not give a decree on the basis 
of customary dower. Ho shouhl give his 
decree on the basis that the huly, having 
alleged a contract has proved an agree- 
uienl to his satisfaction. It is a pure 
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point of evidence and no authority deal- 
ing with the law of evidence has been 
cited to us. Under these circumstances 
we are of opinion that not only it is not 
a point of general interest, but it is not i- 
point really arguable. The application 
must therefore he dismissed with costs, 
including fees on the higher scale. We 
order accordingly. 

v.b./r.k. Application dismissed. 
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Lindsay, J. 

Lachlimi Narain — Petitioner. 

V. 

Sheo Nath Pandey and others — Op. 
posito Parties. 

Civil Revn. No. 40 of 1919, Decided on 
22nd November 1919, from order of Sub- 
Judge, Mir;^apur, D/- 12th December 
1918- 

(a) Civil P. C. (5 of 1908). S. 104 (f) and 
Sch. 2, paras 15 and 21— Order filing award 
is appealable— Passing of decree in terms of 
av/ard does not affect. 

An order directing an award to be filed is ap- 
pealable. Tbc fact that a decree is drawn up in 
terms of the award has uot the effect of taking 
awav the right of appeal ag.ainst the order. 

[P99C11 

(b) Civil P. C. (5 of 1908). Sch. 2, paras. 15 
and 21— Award on one’s personal knowledge 
without taking evidence not contemplated by 
reference is invalid. 

Where, in tbc absence of any agreement that 
an arbitrator should decide a dispute upon his 
own knowledge of the facts and without taking 
any evidence an arbitrator dees so decide a dis- 
pute, Ills act is fatal to the award on the ground 
of misconduct. [P 99 C 1, 2] 

S. D. Sinha—ioY Petitioner. 

N. N. .SI'//— for Opiiosito Parties. 

Judgment. — The apiilication has 
reforciu'o to an order passed in ap]ieal in 
certain arbitration proceedings. It ap- 
])ear-^ that the i)laintiff’-i>etitioner applied 
to the Court of the ^lunsif to have an 
award made a rule of Court. This appli- 
cation was made under para. 20, Sch. 2, 
Civil P. C. Tlie ^lunsif followed the pro- 
cedure laid dow n in this paragraph and 
eventually wrote an order directing the 
award to he filed, and thereafter a decree 
was iirepareil on tlu' l>asis of the award 
in aeeordanee with the provisions of 
jiara. 21 (2) of the schedule. The defen- 
dants went in ajipeal to the lower ap- 
pellate Court against the order directing 
the filing of the award. Tlie lower ap- 
pellaLe Court entertained tlie appeal, set 
aside the order of the Court of first in- 
stance and directed that tlie application 
for the liling i‘f tlie award should be dis- 
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missed. The plaintiff now comes here in 
revision, and the first ground taken is 
that the Court below acted without juris- 
diction in entertaining the appeal. The 
learned counsel for the petitioner had to 
admit that S. 104 (f), Civil P. C,, clearly 
lays down that an appeal does lie against 
an order filing or refusing to file an aw'ard 
in an arbitration made without the inter- 
vention of the Court. But according to 
the ground taken in the first paragraph of 
the memorandum no appeal lay because 
the order of the first Court irecting the 
award to be filed had become merged in a 
decree, and admittedly no appeal lies 
against the decree. It is only necessary 
to say that the law and the cases seem to 
be against this contention of the appli- 
cant, and I am referred in this connexion 
to a case reported as Soudamini Glioso v. 
Gopal Chandra Gkose (l). For a further 
authority see Ilari E^imoar v. Lahhini 
\Ram Jani (2). At p. 488 (of 14 4. L. .7.) 
of the report, the Judges dealing with 
this very matter point out that the bare 
fact that a decree has been drawn up 
after the passing of the order cannot take 
away the right of appeal against the 
order. 

The first ground therefore fails. Tlic 
other point which has been argued is that 
the Court below acted with material ir- 
regularity in discussing certain pleas of 
misconduct which, it is said, were not 
raised in the Court of first instance. It 
is true that in the first Court the defen- 
dants, by way of answer to the applica- 
tion made general allegations of miscon- 
duct against the arbitrator. However 
this may be, it is certain that one definite 
allegation of misconduct was raised in 
the first Court, namely that the arbitra- 
tor had decided the case of his own 
knowledge and without taking any evi- 
dence from the parties. The learned 
Judge of the Court below finds that this 
was the case, and accordingly he has held 
that the arbitration is null and void. It 
is argued hero that the mere fact that the 
arbitrator decided the case of his own 
knowledge and without taking any evi- 
dence does not amount to misconduct 
This matter has to be determined in the 
light of the language of the agreement by 
which the dispute was referred to arbitra- 
tion. If the parties agreed that the arbi- 
trator should decide the dispute between 
Tl) U9161 28 I. C. 557. 


them on his own knowledge, and further 
agreed that there was no need for him to 
take any evidence, no misconduct can be 
disputed. But there is nothing in the 
language of the agreement to suggest that 
it was the intention of the parties that 
the arbitrator should act solely upon his 
own knowledge of the facts. That ho has 
done so is fatal to the award, in wliich 
he expressly says that he has decided the 
case upon the basis of his own knowledge- 
I am satisfied therefore that the order of 
the Court below is correct, and there is 
no ground on w'hich I can intcricro. The 
application is dismissed with costs. 
v.B./r.k. Application dismissed, 
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TaDBALL AND RaFIQUE, JJ. 

7 aipal Rai — Plaintiff — Appellant. 

V. 


(2) [1916] 38 All. 380=35 I. C. S33. 


Sahdeo Rai and others — Defendants — 
Eos pondents. 

Second Appeal No. 870 of 1918, Deci- 
ded on 18th December 1019, against 
decree of Dist. Judge, Azamgarh, D/- 9th 
March 1918. 

Pre-emption — Custom — Wajibularz record- 
ing custom that in case of sale first offer 
must be made to nearer cosharer and then 
to other cosharers — Cosharers have pre- 
ferential rights inter se. 

The Wajibularz of a village held ou higlindam 
tenure provided that when a coshurer wished to 
soil, he must first offer his share to his near 
cosharcr, and in case of his refusal to any other 
cosbaror in the village, and if they refuse ho 
may sell to a stranger. 

.Held: that the custom thus recorded meant 
that a near cosharer had tho first right to pur- 
chase as compared with the move distant co- 
sharers in the village, and that the cosliarors had 
preferential rights of pre emption iuter se. 

[PICO C 1] 

S. N. Sen — for Appellant. 

Kamlakant \ayma'~io\' Restjondonts. 

Judgment. Tliis appeal arises out of 
a suit for pre-emption. It has been dis- 
missed by both the Courts below. Tho 
plaintiff, tlie vendor and the vendee aro 
all coshares in the village. The i)laintiff 
and the vendor are cosharers in the same 
khata. The vendee is a cosiiarer in an- 
other kliata. The village is one held on 
bighadam tenure. The question is wlie- 
ther or not the cosiiarcrs iiave prefereii- 
tial lights of pre omplion inter se. The 
V\ ajibu!arz states that w hen a cosharer 
wishes to sell or mortgage, ho oilers his 
share first of all to his near cosharer and 
in case of his refusal to any other co- 
sharer in the village, and if tliey rofuso 
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then he may sell to a stranger. The 
record then goes on to say : 

" If he sells it to a stranger in spite of the 
willingness of a cosburer, the latter will be at 
liberty to enforce his right of pre-emption and to 
take the property at the market value. " 

Botli the Courts below have held that 
on the face of a custom expressed in these 
words the right of pre-emption only 
arises in the case of a transfer to a stran- 
ger. They have based their opinion on 
certain old rulings of this Court to be 
found in the case of Norain Saran Singh 
V. Sidh Narani Singh (l) and in the case 
of Sheohalak Singh v. Lachmidar (2). 
jThero are other rulings to the con- 
trary effect. It seems to us that the 
|cust()in clearly means that when a co- 
jsliarcr wislies to sell he has to ofTer it 
first of all to his near cosharer. In other 
words a near cosliarer has the first right 
to purchase the property as compared 
with the more distant cosharer in the 
■village, AVe do not tliink that the sub- 
sequent statement that in case of a sale 
to a stranger a willing cosharer may pre- 
empt affects the statement of the rights 
of cosharers inter se. The case is some- 
what similar to the case of Gurdial v. 
Mathura Singh (3). AVe do not think 
that there is any doubt in the case that 
the plaintiff has a preferential right of 
purchase as compared with the respon- 
dents vendees. Tlieieis an is=^ue as to 
what is the true sale price. This issue 
was not decided by either of the Courts 
below. It is issue 3 in the first Court. 
This must be decided IjgIoit we can pass 
a final decree in this case. AA'e therefore 
remand the issue to the Court below for 
decision at a very early date on the evi- 
dence which is already on the record 
hi'fore us. TitO usual ten days will ho 
allowed on leceipt of the finding. 

N'.M./lv.ic. J.'isue rrniiKed. 

(]) [UIOBI 5 A. h. J. r. 55 =(l!t 08 ) A.W.N. ^ 51 . 

C) l.P.)0n TA All. 427=(l90i) A.W.N. 1‘20. 

{•:) LltflO] (■> r. C. 020. 
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IjIND.SAV. .1. 

Mnklinn Jjoi — IMaiul iff — I’ctif ioiK'r. 

V. 

Mumciiud Hoard oj .ly/u ■— Respon- 
dcJits. 

Civil Revn. N... 59 of 1!)19. in-cidod on 
2l(h Xovemher 1919. ai;ainsr ord(M- of 
Small Cause Court . fudge, Agi’a. ]’> - 5(li 
S('pt(Mi!h('r 1919. 


U P. Munidpallliet Act(2 of 1916), S. 326 
— Suit for refund of octroi duty dismissed at 
time barred — In revision suit held for com* 
pensation within sub-S. (1) and sub-S. (3) 
was applied. 

Plaintiff instituted a suit against the Municipal 
Board of Agra to recover a sum of money to 
which he was entitled under the rules, as refund 
of octroi duty .on goods exported by him from 
Agra. The suit was dismissed as having been 
brought beyond the period of six mouths pres- 
cribed by sub-S. (3), S. .326. The High Court was 
moved in revision against the order of dismissal, 
and it was contended that the provisions of the 
foregoing subsection referred only to suitsarising 
out of acts done inadvertently or illegally for 
which a suit for damages would He and that that 
subsection did not apply to suits for money 
deraandablc from a lUunicipal Board in con- 
sequence of a legal relation resembling a contract; 

Held: that inasmuch as the plaintiff’s cause 
of action had its origin in the refusal of the 
Municipal Board to pay, a sum which it was 
legally bound to pay the suit as framed was a 
suits for compensation within the description of 
suits in sub-S. (l), S. 32G and was not founded 
upon a breach of contract or the breach of some 
relation resembling a contract and that therefore 
the rule of limitation contained in sub-S. (3), of 
the section was applicable to it. fP 102 c' 1] 

Nihal Chand — for Petitioner. 

N. P, Ashthana — for Respondent. 

Judgment. — This case involves the 
interpretation of S. 326, United Provinces 
Municipalities Act (United Provinces Act 
2 of 1916). The suit out of which 
tiiis application has arisen was brought 
by the i)laintiff-petitioner, Lala Makhan 
Lal, against tlie Municipal Boord of Agra. 
The claim was to recover a sum of 
Rs. 218-10-(). According to tlie facts set 
out in tlio plaint the plaintiff is a cloth 
dealer in Agra wlm at various times had 


rxj'uinrii Mt'in .‘^gra cioin oi considerable 
value. He claimed that he was entitled 
Ify reason of this exiuirt, to have from the 
Muiiifii>al Board a refund of octroi duty. 
Hi' put in a claim to the Board and his 
ease is that the Board I'cfii'^ed to pay to 
liim the full amount to which he was 
entitled. The halanee, which, he said, 
was owing to liim from the Municipal 
Board, came to Rs. 218-10-6. Tn para. 
6 of the plaint it was stated that the 
cause of action liad arisen on 31st Octo- 
Ijer 1917, when tlie Board refused to pay 
him the i)alance claimed. 

OiK' of the ph'MS which was raised by 
way of ddeiice was that tliO Suit was 
harred hy limitation. This was founded 
on tlu' I'rovision iit S. 326, I nited Pro- 
vinces Municipalities Act, suh-S. (3). 
Tlie Court ho\o\\ gave effect to tlie plea 
ami dismissed the ]daiiitiff‘s suit on the 

ground that it ^\as time barred. lain 
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nofc concerned here wifch any other pleas 
which were raised in the written state- 
ment. The argument before me is that 
the Court below misinterpreted S. 326 
and was wrong in holding that the suit 
was barred by limitation. 

The law relating to the refund of octroi 
duty is contained is statutory rules which 
were made under the provisions of the 
Municipalities Act. On referring to the 
Municipal Manual, Vol. 2. p. 21, para. 73, 
I find it stated that 

‘ a person who exports from a Municipality any 
goods on which, if they were being imported, 
octroi would be leviable shall be entitled to re- 
ceive payment of a sum equivalent to that octroi. 
This payment (the rule declares) shall bo descri- 
bed as refund.** 

It seems clear therefore that under 
the psovisions of these rules which 
have the force of law a legal duty -is 
imposed upon a Municipal Board to grant 
a refund of octroi duty in the cases con- 
templated by tlie rules and with the 
duty a corresponding right arises in 
favour of the exporter. 

Turning now to the provisions of 
S. 326, Municipalities Act we find that 
sub-S. (1) provides for the giving of notice 
of intention to sue when any person de- 
sires to institute a suit against a Board or 
against a uiember, officer or servant of a 
Board in respect of an act done or purport- 
ing to have been done in its or his official 
capacity. The sub section requires that 
a notice of the claim shall be given in the 
manner prescribed in the subsection, but 
with these provisions of this subsection 
we are not concerned. Coming then to 

sub-S. (3) we find it laid down that 
no action such as is described in sub-S. (1) shall 
unless it is an action for the recovery of immo- 
vable property or for a declaration of title thereto 
be commenced otherwise than within six months 
next after the accrual of the cause of action.” 

It is obvious that the actions referred 
to in sub-S. (3) are the suits which are 
referred to in sub-S. (l), and it was by 
applying the terms of sub-S. (3) to the 
the facts of this case that the Court 
below came to the conclusion that the 
suit was barred. In order to avoid 
the application of this special law 
law of limitation it was urged in the 
Court below that the plaintiff was not 
seeking damages or compensation and con- 
aequently the suit was not a suit of the 
nature described in sub-S. (l), the result 
being that the period of limitation laid 
down in sub- S. 3 could not be applied. 
Im same argument has been repeated 
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here though in a somewhat different form. 
It has been contended that S. 326, sub- 
S. (1), refers only to suits arising out of 
acts done inadvertently, or illegally for 
which a suit for damages will lie. It has 
been said that the subsection does not apply 
to suits for money deinandable from the 
Board or a member, officer or servant of a 
Board. The argument in another way 
is that the suits referred to in sub-S. (l) 
are suits based upon tort or quasi tort 
and do not include suits for which the 
cause of action assigned is a breach of con- 
tract or of a legal relation resembling con- 
tract. 

Several cases have been cited before me, 
to which I need not refer in giving this 
judgment. None of them lays down any 
interpretation of this particular section 
and as I am of opinion that the wording 
of the oection is quite clear, I deem it un- 
necessary to refer to any of these authori- 
ties. 

In the first place it seems to me that 
S. 326, sub-S. (1). refers to all suits in 
which it is intended to bring a suit in res- 
pect of an act done or purporting to 
have been done by a Board or by member 
officer or servant of a Board in its or his 
official capacity that is to say suits in 
which the cause of action has arisen out 
of an act done or purporting to liave been 
done by a Municipal Board or by any of 
its members or servants. There is no at- 
tempt in the subsection to define suits 
in accordance with the nature of the 
relief sought. It is quite true that in 
prescribing the formalities which must 
be observed when a notice of an intended 
suit is being given, it is laid down that 
the intending plaintiff must specify the 
nature of the relief sought and also the 
amount of compensation claimed, that is to 
say, if the claim is a claim for compensation 
the amount which the plaintiff' desires 
to recover must be specified. But it is not 
right to say that there is any justification 
in the language of the subsection for the 
contention that suits are to he divided 
into suits in which coihpensalion is being 
sought and into suits in wliich no com- 
pensation is being souglit. If we refer to 
sub-S. (3) the point beconses perfectly 
clear. I have already quoted tlie language 
of this section and pointed out that it 
lays down a rule of limitation for all 
suits referred to in suh-S. (l), “except 
suits for the recovery of immovable pro- 
perty or for a declaration of title/' 
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I might also refer to the language of sub- 
S. (4), which shows that in a suit to 
which sub-S. (l) applies relief may be 
sought by way of injunction. The fact 
appears, therefore that the intention 
of the section is that all suits which 
claim to have their origin in an act done 
or purporting to have been done under 
colour of the Act by a Municipal Board 
or its members or servants are subject to 
the special law of limitation laid down in 
the section. 

If the argument of the learned counsel 
for the petitioner is that this suit is not 
based on tort, I am unable to agree with 
him. I have already pointed out that a 
legal duty is laid upon a Municipal 
Board in virtue of the rule which has 
been framed under the Act and which 
relates to refund of octroi duty. A 
breach of a legal duty is a tort and gives 
rise to an action. I do not accept the 
argument that this action is founded up- 
on a broach of contract or the breach of 
some relation resembling a contract. I 
do not see how it can beargued that there 
was any contract between the parties in 
this case hy which the defendant Board 
was legally bound to hand over this 
money to the plaintitT. The duty is laid 
upon a Board by a rule carrying the force 
of law, and consequently as the plaintiff 
alleges a breach of the legal duty he can- 
not be heard to say that his action was 
not founded on tort. I luive already 
pointed out that in para. 6 of tlie jilaint 
the cause of action wliich was alleged, 
was the refusal by the Municii)al Board 
to pay over to the plaintiff the money to 
which he said he was entitled under the 
rules. Furtlier I am of opinion that as 
framed the suit is a suit for compen- 
sation. The plaintiff is in reality asking 
for damages by way of i-eparation for the 
tortious act committed by the defendant 
Board, and in that view even according 
to the argument of the learned counsel 
for the petitioner tlie suit is one of the 
suits discrihed in suh-S. (l), B. 32G. 

For these reasons I am satisfied that 
the judgment of the Court below is cor. 
rect and should be maintained. The 
application is dismissed accordingly with 
costs to the opposite party including fees 
in this Court on the higher scale. 
V.B./e.k. Application dismissed. 
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Walsh and Stuart, JJ. 

Kalyan Mai and others — Petitioners. 

V. 

Kishen Opposite Party. 

Civil Misc. Eef. No. 197 of 1918, De- 
cided on 20th May 1919. 

(a) Contract Act (9 of 1872), S. 161— On 
refusal to return on demand makes bailee’s 
possession unlawful and owner may sue in 
tort or in detinue or on contract. 

It is an implied term of every contract of bail- 
ment or deposit that the goods bailed or deposited 
shall bo returned on demand, and the failure to 
return them is a breach of contract. If a demand 
for the return of the goods is not complied with, 
the possession of the bailee or depositee becomes 
unlawful and the owner may sue in detinue but 
it is also open to him to sue in contract or in tort. 

[P 103 C 1] 

(b) Limitation Act (9 of 1908), Art. 60 — 
Suit to recover specific coins from bailee is 
governed by Art. 60. 

A suit to recover specifio coins entrusted to a 
bailee, or their value is for the purpose of limita- 
tion governed by Art. 60. LP 103 0 1] 

(c) Limitation Act (9 of 1908), Arts. 49 and 
145 — Suit against depository for recovery of 
properly is governed by Art. 145 — But on re- 
fusal to return on demand Art. 49 applies. 

The period of limitation for a suit against a 
depository to recover properly, pictures and 
manuscripts, is provided by Art. Id5; but when 
upon demand the property is not forthcoming 
the suit may bo treated as one in tort and Art. 49 
would furnish tho period within which the suit 
must be brought. In the latter case limitation 
would begin to run from the date on which tho 
goods are demanded and are refused. [P 1030 1, 2] 

M. L. Agarwala and Bhagtvaii Pas— 
for Petitioners. 

T, B. Saprii and Kamla Kant Varma 
— for Opposite Party. 

Judgment. This is a reference 
under S. 18, Ajinere Courts Regulation 1 
of 1877. In our opinion, on the facts 
which have been found, the case is re- 

simple. The Courts 
of Ajmere have taken the right view 
though they have not expressed very 
happily the precise articles under the 
Limitation Act which they think destroy 
the defence set up. The facts show that 
there were originally two contracts of 
bailment under S. 43, Contract Act, 400 
gold moliurs having lieen entrusted to 
Mt. Chun Kuar, to some extent, through 
her luishand and certain pictures and 
manuscripts to Bobhag Mai, for specific 
purposes. Those contracts of bailment 
or deposit conferred upon tho person to 
whom the goods were entrusted variously 
called the bailee or the de[)ositee, lawful 
possession, to entitle the owner to sue 
and ro-possess himself by suit of the 
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goods, or to recover damages for their 
loss, if they are not restored to him he 
must make a demand. He may of course 
sue in contract. It is an implied term of 
every such contract that the goods shall 
be returned on demand. The failure to 
return them is a breach of contract. On 
the other hand he may sue in tort, and 
from the moment he makes a demand for 
the return of the goods, if that demand 
is not complied with the possession of the 
person, the depositee or bailee becomes 
unlawful, and the owner may sue in 
what is called detinue. To constitute a 
cause of action for detinue he must make 
a formal demand for the goods. Once 
these principles are understood the ap- 
plication of the appropriate article of the 
Statute of Limitations becomes simple. 
We do not think that S. 10, Lim. Act, 
has anything to do with it. So far as the 
gold niohurs are concerned, we think 
Art. 60 applies. The plaintiff elected to 
treat them as money. Specific coins en- 
trusted to a bailee for a given purpose to 
be returned in specie may constitute 
moveable property. They are also money. 
We do not agree with the Courts below 
that the case has anything to do with 
deposit with a banker, but so far as the 
claim for the gold mohurs or their value 
is concerned, it is clearly a suit for 
money deposited under an agreement that 
it shall be payable on demand. The 
statute begins to run when the demand 
is made. The demand in this case was 
made within three years of the com- 
mencement of the suit. So far as that 
portion of the suit is concerned the de- 
fence failed. 

With I'egard to the pictures and manu- 
scripts we think that the contract was 
clearly one of deposit and that the suit 
is covered by Art. 145 being one against 
the depository to recover the moveable 
property deposited. The period for that 
suit provided by the Limitation Act is 
30 years. This suit is therefore within 
tiine so far as the pictures and manu- 
scripts are concerned. Inasmuch as a 
demand for the return of the goods has 
been found to have been made and they 
are not forthcoming the suit may be 
treated equally in the alternative, as one 
in tort, and Art. 49 would apply to such 
a suit, being a suit for the return of spe- 
cific property wrongfully detained. The 
period for that suit begins to run when 
the detainer’s possession becomes unlaw- 


ful. Being lawful in its origin it does 
not become unlawful until a demand is 
made and rejected. 

The answers to the questions in refer- 
ence must therefore be as follows : (l) 

With regard to the 400 gold mohurs 
Art. 60 applies. (2) The answer to ques- 
tion No. 2 is; It is not a deposit with a 
banker; but Art. 49 or Art. 145 are 
equallly applicable (3) The answer to 
question No. 3, namely: Is the order of 
the Hon’ble the Chief Commissioner ap- 
pointing the applicants to be the legal re- 
presentatives of Mt. Chun Kuar, not bind- 
ing in the further proceedings in the case? 
and are the applicants not her legal re- 
presentatives under S. 2 (ll). Civil P. 0., 
and the Hindu law ? The answer is No. 
(4) The answer to question No. 4 is Yes. 

One. matter has been brought to our 
attention which is not referred to us and 
which therefore the Courts at Ajmere can 
if they please, disregard entirely. The 
legal result of the suit obviously would 
be applying the principles of Common law 
if ML Chun Kuar were sui juris and she 
and her husband were separate, and par- 
ties to separate contracts, bound by their 
own rights and obligations in respect of 
their respective estates, that the suit in 
regard to the 400 gold mohurs should be 
decreed against the heir of RJt. Chun 
Kuar in respect of her estate in their 
hands, and the suit as regards the manu- 
scripts and the pictures should be decreed 
against the heir of Sobhag Mul in respect 
of the estate in his hands But it is 
needless to point out to the Courts at 
Ajmere that if the family is in fact a 
joint Hindu family and the Musamraat 
had no separate estate of her own, the 
question does not arise. 

Our attention has been drawn to the 
form of the decree which seems consis- 
tent only with the family having been 
either found as a fact or treated as a 
common ground between the parties, as 
being a joint family in which case the 
decree, no doubt, is right. If on the 
other hand, this is not the case the Courts 
at Ajmere if tliey choose to pay any at- 
tention to this observation, have com- 
plete powers under S. 153, Civil P. C., 
to amend the decree in accordance with 
the rights of the parties. 

The costs of this reference must abide 
the result of the suit. We fix the fees 
in this Court at the sum of Es. 550 for 
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the respondents and at Rs. 400 for the 
api»ellants. 

v.li./R.K. Orde r accordingly. 

A. I. R. 1919 Allahabad 104 

Mears, C. ,T. and Banerji, J. 

Mahomed Hashim — Appellant. 

V. 

Earn Sakai and others — Respondents. 

Privy Council Appeal No. 31 of 1919, 
Decided on 28th November 1919, for leave 
to appeal to His Majesty in Council. 

(a) Civil P. C. (1908), Ss. 109 and 110— 
Suit in respect of property worth more than 
Rs. 10,000 — Appeal by one defendant in res- 
pect of his liability of less than Rs. 10.000 — 
Case held not covered by S. 110. 

Where the origiaal value of a suit exceeds Rs. 
10,000, but in an appeal by oue of the defeudauts 
to the High Court the contest is in respect of his 
liability for a sura less than Re. 10,000, the case 
for the purposes of an appeal to His Majesty in 
Council does not come within the purview of 
para. 1, S. 110, nor does it fall under para. 2 of 
that section as involving any question regarding 
property of the value of Rs. 10,000 or upwards. 

[P 104 C 21 

(b) Civil P. C. (5 of 1908), Ss. 109 and 110 
— Question whether omission to implead one 
plaintiff is fatal to appeal does not justify 
certificate under S. 109. 

The question whether the omission to implead 
one of the plaiutifTs in an appeal to the High 
Court is fatal to tho appeal is not a question of 
law of general importance involved in tho appeal 
to justify a certificate that the case is otherwise a 
fit one for appeal to His Majesty in Council. 

[P 10-1 C 2] 

>S. M. Siilaiman — for Appellani. 

N. C. Vaish— (or Respondents. 

Judgment. — This is an application for 
leave to appeal to His Majesty in Council. 
The suit was one for foreclosure of two 
mortgages, under which a sum of Rupees 
14,493 was alleged to be due to the iilain- 
tiffs. The defendant who now seeks to 
appeal to His Majesty in Council, is a 
purchaser of a portion of tho mortgaged 
proi)ert\- and he contestol the claim The 
Court of lirst instance decreed the claim. 
Tho present apiilicant iireferrel an appeal 
to this Court and in that api)eal he raised 
the (jUGstion of liis liability in respect of 
Rs. 3,800 out of the total amount lield 
by the Court below to lie due under the 
two mortgages. In tliis Court ho omit- 
ted to implead as respondent one of tho 
persons who was a plaintilT in the suit. On 
the ground of this omission the learned 
Judges who heard the appeal in this 
Court dismissed tho ajipeaL The appel- 
lant now applies for leave to appeal to 
llis Majesty in Council against the decree 
dismissing his ajipeal. Tho value of the 
subject-matter of tho suit was undoubt- 


edly upwards of Rs. 10,000, but the value 
of the proposed appeal is only Rs. 3,800. 
Therefore the case does not come within 
the purview of para 1, S. 110. It is how. 
ever urged that the decree or final order 
in this case involves directly or indirectly 
some claim or question to or respecting 
property of the value of upwards of 
Rs. 10,000, as mentioned in Cl. 2 of the 
section. 

We do not think that the case falls 
under Cl. 2, S. 110. The appeal does 
not involve any question regarding pro- 
perty of the value of Rs. 10,000 or up- 
wards. The sum of Rs. 3,800. which the 
appellant seeks to be deducted out of the 
amount declared by the Court of first in- 
stance to be due upon the mortgages, con- 
sisted of a principal sum of Rs. 1,125 
which was alleged to have been paid to 
the mortgagee and two other suras in regard 
to which it was urged that the mortgage 
was without legal necessity. That was 
not a question affecting directly or in- 
directly property of the value of Rupees 
10,000 and upwards. The first ground 
upon which tlie applicant contends that 
the case fulfils the requirements of S. 110 
is in our opinion untenable. It was next 
contended that the case was otherwise a 
fit one for appeal to His Majesty in Coun- 
cil and that a ijuestion of law of general 
importance was involved in the appeal. 
Wo do not agree with thiscontention also, 
Tlie (luestion of law which is raised by 
the applicant is whether tlie omission to 
implead in the appeal one of the plaintiffs 
was fatal to the appeal. It is said that 
that plaint ilV was represented by the 
manager of the family to whicli he be- 
longed and that therefore the omission of 
his name from tho array of respondents 
did not affect tho array of parties in the 
appeal. This (juestion does not aiipear to 
have been raised before the Bench which 
heard the appeal, and we do not find from 
the record any suggestion that any of the 
other respondents was the head and 
manager of tho family to which tlie minor 
plaintill Bansi lhar (who was not made 
a vosiKindent to the appeal) belonged. 
Under the circumstances, we think that 
tliis is not a case which we can certify to 
ho otherwise a tit one fur appeal to His' 
Majesty in Council. M'e therefore reject! 
the application with costs including fees 
on the higher scale. 

V.R. R.K. Application rejected. 
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Full Bench 

Eichabds, C. J., Eafique and 
Lindsay, JJ. 

Vhhaggdn Ijdl Defendant; — Appel- 
lant. 


V. 

Mdhamed Hussdin Khan and others — 
Plaintiffs and Defendants — Eespondents. 

Second Appeal No. 1569 of 1915, Deci- 
ded on 24th February 1919, from decree 

of Sub-Judge, Meerut, D/- 6th July 
1915. 

. (a) Mortgage — Decree — Mortgage merging 
in decree— Effect of, stated. 

Where a mortgage merges in a decree in favour 
of the mortgagee, his remedy is no longer that of 
a mortgagee, but is that of a person who holds a 
decree under which he is entitled to bring certain 
property to sale, and if he wishes to retain this 
position he should execute the decree, and not 
take fresh mortgage the consideration for 
which is the decree. [P i07 C 1] 

^(b) Morlgage— Priority — Prior morl- 
g;agee obtaining decree on mortgage and 
subiequentJy taking fresh mortgage^Part 
consideration decretal amounts— He cannot 
priority over intermediate mortgagees 
— Transfer of Properly Act, Ss. 75 and 

S U X • 

A prior mortgagee who obtains a decree upon 
his mortgage and after that decree is made abso- 
lute takes a fresh mortgage, a part consideration 
of which IS the decretal amount, it being dis- 
tinctly stated that the decree is discharged can- 
not claim priority over intermediate mortgagees. 

(c) Mortgage - Person paying off prior in- 
cumbrance without deed of transfer has 
no higher position than prior encumbrancer. 

■tu incumbrance 

without taking a deed of transfer is in no higher 
position than the prior incumbrancer. 


^ sC /t\ mm L-t XUf 

yV(d] Morlgage-Decree-Decree extii 

guishe. mortgage security as well mortgagor 

right to redeem — Mortgagee's remedy 
under decree. 

Where a decree is obtained upon a mortgao, 
the decree, upon the making of an order absolub 
extinguishes the mortgage security as well £ 
the defendant s right to redeem, by substitutin 
for that security a right to sell conferred by th 
deciee, and thenceforward the mortgagee’s remed 
is under the decree. q ^ 

Girdhari Lal Agarwala — for Appel 

lanfc. 

Hameed Ullah and Sham Nath Mush 
ram for Eespondents. 

Richards, C. J.-The facts eonnecte, 
With this appeal are stated in my judg 
ment delivered on 1st August 1916 am 
It IS unnecessary to repeat them. It ma- 
however be well to summarise the resul 
of the findings of the Court below upoi 

the issues referred in conjunction with tin 
statements made by the learned counse 

1919 A/14 k 15 


upon each side as to the mortgages. It 
appears that the principal property mort- 
gaged in the mortgage of 11th July 1893, 
was a l/3rd share in a certain khata. 
The property hypothecated in the mort- 
gage of 29th November 1893 was practi 
cally the same. In the mortgage of 2l8t 
August 1894 the same share in this 
khata was mortgaged, and there was some 
additional property. In the mortgage of 
17th May 1904. l/6th of this khata (in- 
stead of l/3rd) is mortgaged and some 
additional property as well. The plain- 
tiffs obtained a decree on foot of the 
mortgage of 29th November 1893. where- 
by they were ordered to redeem the mort- 
gage of 11th July 1893 when they would 
be entitled to sell the property for the 
aggreegate amount of these two mortgages. 
That decree duly was made absolute and 
was put into execution and the greater 
part of the mortgage debt was realised, 
leaving only a balance of Es. 156. The 
property was however never brought to 
sale. The mortgage, on foot of which 
the present suit is based, is the mortgage 
of 17th May 1904. The consideration 
for that mortgage was the Es. 156 which 
still remained unpaid on foot of the 
mortgage decree which the plaintiffs ob- 
tained on their previous mortgage plus 
an additional sum of Es. 94. 

The question which the plaintiff 
sought to have decided in his favour as 
against the appellant here was that he 
should obtain priority in respect of this 
Es. 156 against the defemlant-appelLint 
and that he should be at liberty to sell a 
l/4th share which the appellant had 
purchased to realise this Es.l56 and in- 
terest. The circumstances under which 
the l/4th share was purchased are as 
follov\ s. Araolak (the father of the ap- 
pellant) obtained a decree on foot of the 
mortgage of 21st August 1894. The i)ro- 
perty was put up to sale and the defen- 
dant purchased l/4th of the khata 
(No. 27), being the khata which is com- 
mon to all four mortgages. Reading the 
mortgage of 17th May 1904 it is abund- 
antly clear that it was intended tiiat this 
mortgage should discharge and be in 
satisfaction of the decree. On the face 
of it it is stated that tiie decree is dis- 
charged. On a previous occasion, when 
the case was before the Court, it was 
stated that the decree had l*eeu certified 
as discharged. Whether this was actu- 
ally done or^not it is clear that in 1904 



106 Allahabad Chhaggan Lal v Md. Hussaik (FB) (Riohards, C. J.) 


after the mortgage was executed, it was 
never intended that the decree should be 
further executed and if the decree was not 
certified as satisfied it should have been 
60 certified. If it was necessary I should 
hold that under the oiroumstanoes of the 
present case no presumption arises that 
the plaintiff intended to keep alive either 
the mortgage of 11th July 1893 or the 
mortgage of 29th November 1893. 
I think there is express evidence that the 
intention was that these mortgages and 
the decree were to be treated as dis- 
charged. It must be admitted that if the 
plaintiff's claim in the present suit is to 
date from 17th May 1904, when he took 
the new mortgage, the appellant has 
priority over him because the plaintiff s 
purchase and possession must be attri- 
buted to the mortgage of 21st August 
1894. 

It is said however that as against the 
defendant-appellant the plaintiff has 
priority to the extent of Us. 156 and in- 
terest as of July and November 1893. 
This contention is based upon the pre- 
sumption that because it was for the in- 
terest of the plaintiffs to keep alive the 
securities of 1893 it must be presumed 
they intended to do so and in fact did so, 
I have already stated my opinion as to 
this matter. It seems to me however 
that in any event the two mortgages of 
1893 merged in the decree with the 
plaintiff obtained on foot of the mortgage 
of 29th November 1893 and that those 
mortgages were discharged and extin- 
guished. If tlie plaintiff bases his claim 
on either of these mortgages, he is at 
once met with a number of defences. In 
the first place it can be said that a suit 
was hronglit on foot of these mortgages 
and a decree obtained for the sale of the 
mortgaged jiroperty and that a second 
decree cannot be made. 

In the next place, if the plaintiffs 
were suing on foot of one or the other or 
both these mortgages, the suit would be 
barred by limitation. If the ydaintiff 
bases his claim on the fact that he 
is a decree-holder, the answer is, that 
the jirasent proceeding is not an a]ii>li- 
cation to execute a decree l)ut a suit 
asking for a decreo directing tho sale 
of the property. In tho present case it 
happens that the plaintifl was tlie decree- 
liolder who obtained the mortgage decree 
on the moiteage of November 1893, but if 
ho happened to be a third party who had 


paid off prior encumbrance, I do not think 
that a third party has any higher right 
than the original mortgagee would have 
had. I may quote here the words of 
Warrington, J., in the case of Ellis v. 
Ellis (1): 

“The plaintiffs then contend that George Ellis, 
having paid off the debt for the benefit ot the 
estate, was entitled to stand in the place of the 
creditor, and that he transferred that right to 
James Ellis, who actually found the money. 
But, granting that such would be the right of 
George Ellis and that tho plaintiffs could as- 
sert that right by subrogation, any claim found- 
ed on it would be barred by the Statute of Limi- 
tations. The debt is of course long since barred, 
and all claims under the original security are 
now barred also, for in this aspect of the case 
the payment of the interest was made by a stran- 
ger, and w’as not such a payment as would pre- 
vent the statute from running.” 

It is said that because the plaintiffs 
omitted to make the appellant a defen- 
dant to their suit on their mortgage, 
they can bring a second suit on their 
mortgage as against the appellant. I 
think this very doubtful. But even if 
they could the present suit is based on 
the mortgage of 1904, not on the mort- 
gage of 1893. In my previous judgment 
I have pointed out the distinction bet- 
ween a plaintiff seeking to sell property 
simply by reason of his having discharged 
a prior encumbrance and a defendant de- 
fending his possession or position in a 
suit brought against him. The very meta- 
phor of the shield indicates the*distinc- 
tion. A man does not attack with a 
shield, he defends with it. Reliance was 
placed on behalf of the respondents on 
certain remarks of Llookerjee, J., in the 
case of DhaJeeswar Prosad Singh v. Hari~ 
har Prosad Narain Siiigh (2). At p. 110 
(of 21 6'. L. J.) of the report that very 
learned Judge says: 

“This principle is obviously applicable to the 
case before us, although the mortgage debt was 
satisfied by a purchaser of a portion of the mort- 
gaged property after a decreo had been obtained 
on the mortgage. The purchaser who redeemed 
the mortgage was, for the purposes of the rule, 
ill the same position as if ho wore oue of two 
joint mortgagors. Tho fact that a decree had 
been obtained on the mortgage was also imma- 
terial, because a decree obtained ou a mortgage 
dot-s not extinguish the security, though the 
security may bo merged in tho decree and the 
judgment recovered in any form of action is still 
but a security for the original cause of action 
until it bo made productive in satisfaction to the 
judgment-creditor.” 

Tho facts of the caso in wliich this 
judgment was delivered were different 

(1) [l'J05l 1 Ch. 613. ~ 

(2) [1915] 27 I. C. 760. 
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from the facts of the present case; but it 
seems to me that if it be taken that the 
mortgages of 1893 merged in the decree 
obtained by the plaintiff, then the plain- 
ifciff’s remedy was no longer that of a 
mortgagee but that of a person who held 
a decree under which he was entitled to 
bring certain property to sale. If he 
wished to retain this position, he should 
not have taken a fresh mortgage the con- 
jsideration for which was the decree -he 
'should have executed his decree. It may 
be that where a person pays off a prior 
encumbrance before a decree has been 
made on foot of it and either expressly 
or by implication retains the benefit of 
that prior enonmbrance, he can be treated 
as if he were the assignee of the prior en- 
Icumbrance; and if the prior encum- 
brance is not barred by limitation be 
may be able to bring a suit just as the 

transferee of the prior encumbrance might 
have done. 

^ But it seems to me that the person pay- 
ing off a prior encumbrance without taking 
deed of transfer can be in no higher posi- 
tion than the prior encumbrancer would 

have been. If a decree has been obtained on 
foot of the prior encumbrance, then it 
seems to me that the prior encumbrance 
|as such IS discharged and from thence- 
forward the remedy is under the decree 
1 have pointed out that the question 
between the parties to this appeal was 

whether or not the plaintiff could insist 

on priority against the appellant. The 
plaintiffs have made no claim to redeem 
the appellant. 1 think therefore that 
the decree of the Court of first instance 
should be restored. 

j * e, J. I am also of opinion that 

this appeal should prevail. It appears 

that originally Mohar Singh (the father 

ofMamrajand the grandfather of Ho 
shiar defendants 3 and 4 in the first 

iQQ^ • ^ mortgage on 11th July 

layd in favour of Chhaggan Khan (the 
father of Muhammad Hussain Khan) and 
Masitullah. Muhammad Hussain Khan 
and Masitullah are the plaintiffs in the 

security he 

(Mohar Singh) hypothecated a khata. 
Aboiit four months after he executed 
another hypothecation bond in favour 
of Ghajju Khan in respect of the same 
khata. On 21st August 1894 he gave 

f., mortgage deed to Amolak 

(the father of the contesting defendant 
Ghhaggan Lai). In the deed of 1894 the 


same property that was mortgaged in 
the deeds of 1893 was hypothecated to- 
gether with some other property which 
need not be mentioned here. In 1898 
Muhammad Hussain Khan (one of the 
plaintiffs in the present suit) sued on the 
mortgages of 1893 and obtained a decree 
for sale against both Mohar Singh and 
his son Mamraj. The decretal amount 
not having been paid an order absolute 
was made on 13th March 1899. Amolak 
subsequent to these proceedings brought 
a suit on the basis of his mortgage of 
1894. Muhammad Hussain alleges that 
he applied to be brought on the record 
as a party but his application was re- 
jected. The case proceeded to trial and 
a decree was passed in favour of 
Amolak for the sale of the hypothecated 
property. In execution of the decree 
part of the property was sold and pur- 
chased by Amolak, namely, one-fourth of 
khata No. 27. that is. the property 
which was hypothecated in both the 

0“ 17th May 

4yu4 Mamraj executed a further deed of 
mortgage in favour of Muhammad Hus 
sain Khan for Es. 250. Out of the sum 

of Rs. 250 Rs. 156 were credited to- 
wards the decree of 1898 in full dis- 
charge as part of the decree had already 
been paid up. In the bond of 1904 a 
portion of khata No, 27 was mortgaged 

by way of security together with property 
in other khatas. 

On 2nd January 1904 the suit out of 
whmh this appeal has arisen was brouf'ht 
by Muhammad Hussain Khan and Masit- 
ullah Khan against Chhaggan Lai (the 
son of Amolak) and against Mamraj and 
his minor son Hoshiar for the recovery 
of the money due on the bond of 17th May 

1904 by aale of the property hypotheca- 

bond. Chhaggan Lai 

resisted the claim on various pleag, one 
of which was that the property which 
his father had purchased in execution of 
hia decree was not liable to sale under 
the decree if passed in favour of the 
plaintiffs on the bond of 17th May 1904. 

The plaintiffs in rejoinder contended that 
as part of the consideration of- the bond 
of 17th May 1904 was the money due 
on the decree of 189S. and the latter 
decree was on the basis of the bonds of 

lbJ3 they (the plaintiffs) had priority 
over Amolak’s mortgage of 1894. The 
Court of first instance accepted the con- 
tention for the defence and disallowed 
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the claim of the plaintiffs for priority as 
against the defendant appellant. On 
appeal the learned Subordinate Judge 
disagreed with the first Court and follow- 
ing a ruling of this Court decreed the 
claim of the plaintiffs against the pro- 
perty that had been purchased by Amolak 
in execution of his decree. In second 
appeal to this Court the contention on 
behalf of Amolak’s son is that the plain- 
tiffs had no priority over him inasmuch 
as their mortgages of 1893 had merged 
into the decree of 1898. On the other 
band the contention for the plaintiffs- 
respondents is that where a prior mort- 
gagee obtains a decree upon his priormort- 
gage and in lieu of the amount of that 
decree he obtains a subsequent mortgageof 
the same property from the mortgagor, the 
prior mortgage enures to his benefit and 
he can hold it up as a shield against the 
puisne mortgagee whose mortgage is of a 
date subsequent to that of the prior mort- 
gage, and if it is to the benefit of the 
prior mortgagee to keep alive that mort- 
gage, it would be presumed that he kept 

it alive. , 

In support of this contention several 

cases have been cited by the learned 
counsel for the plaintiffs-respondents. 
The principal case on which reliance is 
placed is a case of this Court reported as 
Kanhaiya Lai v. Chhi^hu Si7igh (3). It 
is unnecessary to refer to the other cases 
cited on behalf of the respondents, as 
there is no doubt that there is authority 
in support of the contention. But I think 
as far as this case is concerned none of 
those cases is applicable. The facts of this 
case are quite different, li it he conceded 
that where a piior nioitgagee ol)tains a 
decree upon his prior mortgage and in 
lieu of the decretal amount gets a subse- 
quent mortgage of the same property 
from the mortgagor, the luior mortgage 
enures to lus benefit and lie can cnfoice it 
against the property in preference to tlie 

subsequent mortgagee, it has still to he 

seen whether in the iivosent case Ihero 
was an intention on the part oi Cliajju 
Khan or Mohammad Hussain Khan to 
keep alive thoiirior mortgage, or under the 
circumstances of the present case wo can 
]u' 0 sume such intention, thi lofeionco to 
the deed of iTth 1004 it is clear that 
there was no intention to keoi> the mort- 
gages of 1-003, or the decree of lh08, alive 
For the lamotifc of t.he mortgagee. In fact 
(B) [I'JIU] 7 1. 0. -liiS. 
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the wording is such that a contrary in- 
tention is expressed. It is distinctly stated 
there that the mortgage was taken partly 
in satisfaction of the decree of 1898 
which had been put into execution, upon 
which payments had been made and 
which after the execution of the mort- 
gage had been certified as discharged. In 
the deed of 17fch May 1904 only a portion 
of the property that was mortgaged in 
the deeds of 1893 was taken by way of 
security (and other property of higher 
value was also taken by way of security). 

I would also note here that this case is 
to be governed by the provisions of Act 

4 of 1882. 

Under S. 89 of the said Act when the 
order absolute is made, the right to re- 
deem and the security of the mortgage 
are both extinguished. I am aware of the 
fact that in spite of the language of S. 89 
the Courts have allowed redemption, and 
in the cases cited on behalf of the plain- 
tiffs-respondents the mortgage security 
is said not to have been extinguished. 
With due deference to the learned Judges 
I would say that the language of the sec- 
tion is quite clear and distinct, and the 
mortgage security is extinguished when 
after a decree is passed on a mortgage an 
order absolute is made. The mortgagee 
instead of having the mortgage as a secu- 
rity on getting a decree has his right of 
sale under the decree. Their Lordships 
of the Privy Council in the case of Bet 
Eavi V. Shadi Ram (4)) say ; “The sec- 
tion then provides tliat the defendant’s 
right to redeem and the security shall 
botli be extinguished.” The construction 
which tlieir fjordships put on the lang. 
uago so used is that ou tlio making of the 
order absolute the security as well as 
the defendant’s right to redeem are 
both extinguishe-l, and that for the 
right of tiie mortgagee under his secu- 
rity tliere is substituted the right to a 
sale conferred by the decree. After this, 
oxi'ression of o])inion it can hardly hej 
contended that if a propoi mortgagee obd 
tains a decree and that decree is made; 
absolute and then he takes a fresh mort-i 
gage, he can still fall l.-ack upon his first' 
mortgage as against intermediate inort-; 
gagccs. I would therefore hold that the 
]daint id's- respondents have no priority 
over ilio defondant-ai>pellant in respect 


(1) A. 1. K. lOlS P. C. ;U = 10 All. 107=45 
1. A. 130=15 I. C. les (P.O.). 
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of the property purchased by his father, 
I would therefore allow the appeal. 

Lindsay, J.— I agree that this appeal 

should be allowed. The suit out of which 
it has arisen has been brought by the 
plaintiffs-respondents for the purpose of 
recovering a debt secured by a mortgage 
executed in their favour in the year 1904. 
They are seeking to recover the mortgage 
money out of property which is in the 
possession of the defendant-appellant, 
under a title which runs back as far as 
the year 1894. It is admitted that the 
appellant’s father got a mortgage of the 
property in 1894, and afterwards brought 
a suit for sale upon the mortgage and 
purchased the property himself. It is 
plain therefore that the mortgage upon 
which the present suit has been brought 
is posterior in date to the date of the 
mortgage under which the defendant-ap- 
pellant has acquired his title. The case 
for the plaintiffs however is that by 
reason of certain previous mortgages with 
which they were concerned they have 
acquired priority over the defendant- ap- 
pellant in respect of a sum of Ks. 156 
which formed part of the consideration 
of the mortgage now in suit. Reference 
has already been made in the judgments 
of my learned colleagues to the history of 
the litigation prior to the year 1904. In 
the mortgage now in suit a reference is 
made to the suits brought by the present 
plaintifts-respondents in respect of the 
two mortgages of 1893. It is stated in 
the document that a preliminary decree 
was obtained by the present plaintiffs in 
the year 1898 and that an order absolute 
was passed in their favour in March 
1899. It may therefore be conceded that 
just before the mortgage of 1904 the 
plaintiffs-respondents had security for 
previous mortgage debts. Whether or not 
that previous security was kept alive 
after the document of 1904 was written 
is a question of the intention of the par- 
ties. Where there is no evidence either 
way it is settled law -that the presump- 
tion is that the parties act for their own 
benefit; and so it may be said in the pre- 
sent case that inasmuch as a sum of Rs. 156 
was still owing to the plaintiffs. respon- 
dents under the decree obtained by them 
in the year 1899, it was to their benefit 
to keep the decree alive when they took 
the mortgage of 1904. On the other hand 
the presumption arising out of the as- 
sumed benefit may be overturned by 


direct evidence, and I agree with my 
colleagues that in the document of 1904 
there is language which precludes the no- 
tion that it was the intention of the 
plaintiffs-respondents to keep the pre- 
vious security alive. I fail to understand 
how in the face of the language which 
has been used in this document, where 
we have an express recital to the effect 
that the decree had been fully paid off, 
it is possible for the plaintiffa-respon- 
dents here to contend that it was in their 
minds at the time that the previous secu- 
rity should be maintained. 

Even if it could be assumed in favour 
of the plaintiffs that there was any such 
intention on their part, the question re- 
mains, what was the prior security upon 
which they were entitled to rely. The 
nature of this security is determined by 
the fact that an order absolute under 
S. 89, T. P. Act was made in their 
favour in the year 1899. As my learned 
colleague, Rafique, J., has pointed out, 
their Lordships of the Privy Council in 
the case to which he has referred have 
defined the nature of the security which 
is left to a mortgagee after he has ob- 
tained the order absolute described in 
S. 89, T. P. Act. The right of the mort- 
gagee under the security is extinguished 
and there is substituted therefor a right 
to a sale conferred by the decree. In 
other words, the only right which is left 
to the mortgagee after such an order has 
been passed is the right to execute the 
decree. This being the nature of the secu- 
rity which was left to the plaintiffs-res- 
pondents after the oi*der absolute was 
passed in their favour in 1899, if they 
now seek to maintain that that security 
is alive, then the only remedy for them 
is to take out execution of the decree. 
Instead of doing so they have resorted to 
the present suit which it was not compe- 
tent for them to do. Mr, Hameedullah, 
who appears for the plaintiffs-respondents, 
has pointed out that unfortunately it 
would be impossible for his clients to take 
out execution of the decree of 18S9 against 
the defendent-appellant, on the ground 
that neither he nor his father, was a party 
to the decree obtained by the plaintiffs 
on the mortgage of 1893. All that need be 
said in this connexion is that if such is 
the case the plaintiff's have only them- 
selves to blame. Under 8. 85. T. P. Act 
they ought to have made Amolak (the 
subsequent mortgagee) a party to the suit 
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which they brought on the mortgagosand 
if they omitted to do so, they cannot now 
correct their error by trying to go behind 
the decree and instituting a suit upon a 
mortgage which has become extinguished. 
I think this is all that is necessary for 
me to say with regard to the question of 
law which is before us. I would allow the 
appeal set aside the decree of the lower 
appellate Court and restore the decree of 
the Court of first instance. 

By the Court. — The order of the Court 
is that the appeal is allowed, the decree of 
the lower appellate Court set aside and 
the decree of the Court of first instance res- 
tored with costs in all Courts. Costs in 
this Court will include fees on the higher 
scale. 

v.b./r.k. Appeal allowed, 
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Lindsay, J. 

Jalpa Prasad — Applicant. 

V. 

Emperor — Opposite Party. 

Criminal Eevn. No. lo of 1919. Deci- 
ded on 21st February 1919, from order 
of Sess. Judge, Allahabad, D/- 2nd 
January 1919. 

Evidence Act (1872), S. 6— Statement by 
one accused to police is not admissible 
against co-accused either as confession or 
as part of res gestae. 

One P came to a police station aud handed in 
a \7ritten rcparl in which thore were allegations 
that certain persons had committed the oJenca 
of riot, one of them being a /amindar named M. 
The report was read out to P and as soon as he 
heard it, lie informed the police that M was 
not present at the riot and that he had made no 
charge against him. Me .stated that the report 
was written by one J. Subsequently M pro- 
secuted J and V for an cffonco under S. 211 
of the Penal Code. 

llchl: that the statement made by P to the 
police \sas not admissible against J cither as 
part of a confession or as a part of the transac- 
tion under investigation under S. G. [P 111 C 1,2] 

Peary Lai Banerji — for Applicant. 
li, Malcomson — for the Crown. 
Judgment. — This is an application on 
behalf of one Jalpa Frasad, who was con- 
victed ill the O.^urt of a i\I'ii*istrato of an 
oiTenco under S. 211, I. l\ C. The con- 
viction has been maintained in appeal 
by the Sessions Judge. Two (luostions 
have been raised on beluilf of the ap- 
plicant. It is contended in the first 
place that there is no evidence on the 
record to support the finding that the 
accused is the person who sent a certain 
written report. Ex. A, to the Thana in 


which was contained an allegation against 
one Moinuddin that he had been con- 
cerned in a case of riot. The second 
question is whether or not the prosecu- 
tion was maintainble in the absence 
of sanction with reference to the 
provisions of S. 195, Criminal P. C. 
The facts alleged for the prosecu- 
tion were as follows; On 13th of 
July 1918 a man named Pitai came 
to the police station at serai Mamrez 
and handed in a written report, in which 
there were allegations that certain 
persons had committed the offence of 
riot, one of them being a Zamindar 
named Moinuddin. The written report 
was read out to Pitai by the police officer 
to whom it was brought and as he heard 
it Pitai informed the police that Moinud- 
din was not present at the riot and he, 
Pitai, was not responsible for making 
any charge against Moinuddin. The 
police made an inquiry and sent in what 
is called naksha B; in other words they 
found that there was no sufficient evi- 
dence forthcoming to justify the prosecu- 
tion of the case. 

When Pitai was examined by the police 
at the time he brought the written 
report, he stated that the report had been 
written by Jalpa Prasad, the present 
accused. After the police had refused 
to send the case up for trial, Moinuddin 
brought a complaint under S. 211 against 
both Jalpa Prasad and Pitai. Pitai was 
acquitted by the Magistrate and Jalpa 
Prasad has been convicted. Jalpa Pra- 
sad’s story was that be had not written 
the report which Pitai brought to the 
police station. The first and principal 
question for decision therefore was a 
(juestion of fact namely whether or not 
Jalpa Prasad was the writer of this docu- 
ment. The learned Judge in his judg- 
montlias discussed tlie evidence at length, 
and to put tiie matter shortly he classi- 
fies the evidence ontliis issue under three 
heads: 

(l) The statement of certain witnesses 
wlio professed to have been present or 
close by at the time Jalpa Prasad wrote 
the dccumont. This evidence has been 
rejected by the learned Judge as al- 
together unreliable. (2) Evidence in the 
nature of opinion to jm-ovo that the docu- 
ment IjX. a is in the handwriting of 
Jalpa Prasad, and (d) the statement 
which Pitai made to tiio police at the 
Thana after the written report had been 
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read oub bo him. With regard to this 
latter statement the judgment of the 
Court below seems to me to be incon- 
sistent. In two places in the judgment 
the learned Judge states that the state- 
ment which was made to the police offi- 
cer at the Thana by Pitai was not admis- 
sible in evidence against Jalpa Prasad, his 
co-accused. On the other hand he states 
in another place that the statement can- 
not be excluded from evidence because 
in the opinion of the learned Judge it 
was admissible as part of what the 
learned Judge calls the “res gestae” 

It is apparent that this statement made 
jby Pitai at the police station was not 
ladmissible on the ground that Pitai was 
nob a witness in the case, but was, as has 
been said, a co-accused who was under- 
trial at the same time as Jalpa Prasad. 
It is not pretended that the statement 
referred to was made in the course of any 
confession which might under the provi- 
sions of the Evidence Act be taken into 
consideration against his co-acoused Jalpa 
Prasad. As for the learned Judge’s 
opinion, that the statement was admis- 
sible as part of the res gestae, I am 
unable to agree with him. It is un- 
fortunate that an expression so ambi- 
guous as res gestie was used in discussing 
this part of the case. If the statement 
made by Pitai to the police was admis- 
sible at all, it could only have been 
admissible under S. 6, Evidence kot, 
which lays down that 
facts which, though uot in issue are so connected 
with the facts in issue as as to form part of the 
aame transaction, are relevant whether they 
occurred at the same time and place or at differ- 
ent times and places.” 

This provision of the Evidence Act 
enacts the law which is usually laid down 
in England in these terms, namely, that 
acts, declarations and incidents which 
constitute or accompany and explain the 
fact or transaction in issue, are admis- 
sible for or against either party as form- 
ing part of the res gestiE. It is difficult 
to understand how ic can be said that the 
statement made by Pitai at the police 
station forms part of the transaction 
which was under investigation in this 
case, namely, the sending of a false report 
by Jalpa Prasad to the Thana. It is not 
suggested that Jalpa Prasad and Pitai 
were acting in collusion or were in any 
way conspiring together for the purpose 
of bringing a false charge against Moin- 
uddin. Had this been the case, it might 


perhaps have been said that the state- 
ment made by Pitai, with reference to an 
act which was done in pursuance of the 
common intention, was relevant as con- 
stituting a part of the transaction under 
investigation. That however is not the 
case, for all that the evidence shows is 
that as soon as Pitai came to know that 
a charge was being made against Moin- 
uddin he disclaimed all intention of hav- 
ing made any statement imputing any 
part in the riot to Moinuddin. It is quite 
clear to me therefore that the statement 
which Pitai made at the Thana was in 
no way part of the transaction under 
investigation and as such was not admis- 
sible under S. 6, Evidence Act. 

There only remains to discuss theother 
class of evidence in the case, namely, the 
evidence of identity of the handwriting. 
It appears that when the accuse! was 
under trial in the Magistrate’s Court he 
called upon the accused to write out in 
Court the text of the report which was 
brought by Pitai to the Thana. Whether 
or not the accuse! tried to disguise his 
writing when he was called upon by the 
Court is a matter of uncertainty, but at 
any rate it seems clear to me that there 
is not the faintest resemblance between 

the writing so produced and the writing 

which is to be found in the report Ex. A, 
and it would be quite impossible for any 
Court to say on comparison of these two 
writings that the writing in Ex. A is the 
writing of Jalpa Prasad. Three rent 
receipts ware produced in Court which 
apparently were considered to be in the 
writing of the accused. I can find no 
direct proof on the record that they were 
as a matter of fact written hy Jalpa 
Prasad, but assuming that they were it 
is to be observed that here again there is 
not the least resemblance between the 
two writings. There is indeed the state? 
ment of a witness, Ghulam Husain, who 
declares his opinion that the writing on 
Ex. A is the writing of Jalpa Prasad. 
His statement oh this point reals as 
follows ; 

1 sav.' his (Jalpa Prasad’s) hand ritiag 
thousands of times. I also saw him in tho act 
of writing. I can idontifv his handwriting. 
Ex. A is in the handwriting of Jalpa Prasad. More 
than 20 years age, in an arrears for rent suit of 
Tahsil Handia, I identified a receipt writtni by 
Jalpa Prasad.” 

In cross-examination the witness had 
to admit that he and Jalpi Prasad had 
not been living or working together for 
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20 years. He further stated that Ex. A 
was in the ordinary writing of Jalpa 
Prasad written with a stout pen and that 
the writing was of the sanoe character as 
it was 20 years ago. This evidence, in 
ray opinion, is of no value whatsoever 
and does not assist the prosecution for the 
purpose of establishing that Jalpa Prasad 
was responsible for the writing of the 
report. I must hold therefore in favour 
of the applicant that the evidence fails 
to establish that he is the person who 
wrote the report which forms the sub- 
ject-matter of this complaint. This being 
so, it is unnecessary for me to deal with 
the other question, namely, whether or 
not the prosecution was maintainable 
without an order passed under S. 195, 
Criminal P. C. I allow the application, 
set aside the conviction and sentence and 
direct that the accused be released from 
the bail which has been granted to him 
by this Court. 

V.I3./R.K. Application allowed. 
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Eichards, C. J. and Banerji, J. 

Bhola Nath Tewari and others — Defen- 
dants — Appellants. 

V. 

Suraj Bali Eai and others — Plaintiffs 
— Eespondents. 

Second Appeal No. 1797 of 1917, De- 
cided on 30th November 1918 fronn de- 
cree of Dist. Judge, Gorakhpur. 

Agra Tenancy Act (1901), S. 11 — Landlord 
can confer occupancy right on tenant. 

There is nothing illegal in a landlord agreeing 
that bis tenant should havo the rights of an 
occupancy tenant and, amongst others, the right 
not to be ejected so long as he pays his rent and 
observes the conditions of bis tenancy. 

[P 112 C 2] 

Tlarihans Sahai — for Appellants. 

Pearey Lai Ba7ierji~fov Respondents. 

Judgment. — This appeal arises out 
of a suit for ejectment brought in the 
Revenue Court. The plaintifl alleged 
that the defendant was not an occupancy 
tenant and therefore liablo to ejectment. 
The Court of first instance dismissed the 
suit. The lower appellate Ceurt granted 
a decree. There is a long history at- 
tached to the holding. It would appear 
that at one time at any rate the holding 
was the holding of an occupancy tenant 
and the defendant originally got into pos- 
session by virtue of a usufructuary 
mortgage created before the Tenancy Act 
came into operation. However this may 
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be, an agreement arrived at upon a com- 
promise between the parties in a pre- 
vious litigation was put in evidence. 
Under that agreement the plaintiff’s pre- 
decessor-in-title agreed that the defen. 
dant should be considered an occupancy 
tenant and that he should not be ejected. 
It has been properly conceded here that 
the present plaintiff is in no better posi- 
tion than his vendor would have been 
who entered into the agreement with the 
defendant. The learned District Judg& 
considered that the zamindar could not 
create an occupancy tenancy and that 
length of occupation as prescribed in tha 
Tenancy Act alone creates occupancy right. 
This perhaps maybe correct, but it seems 
to us there is nothing illegal in the land- 
lord agreeing that his tenant should have 
the rights of an occupancy tenant and 
amongst others the righthot to be ejected 
so long as he paid his rent and observed 
the conditions of his tenancy. Wo think 
that under these circumstances the plain- 
tiff was not entitled to eject the defen- 
dant. It is therefore unnecessary for us 
to consider the other questions which 
arise, namely whether the 'plaintiff was 
entitled to sue without joining the other 
cosharers in the khata. We allow the 
appeal, set aside the decree of the lower 
appeHate Court and restore the decree of 
the Court of first instance with costs in 
all Courts. 

v.b./r.k. Ap2')eal allowed. 
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PIGGOTT AND WaLSH, JJ. 

Mt. Shahban Bibi — Plaintiff — Appel- 
lant. 

V. 

Ehaliq Shah and another — Defendants 
— Respondents. 

First Appeal No. 62 of 1916, Decided 
on 28th May 1913, from decision of Sub. 
Judge, Azamgarh, D/- 29fch September 
1915. 

Mahomedan Law — Marriage — Dancing girl 
having illegitimate connexion with her em- 
ployee setting up valid marriage — Marriage 
cannot be inferred from mere circumstantial 
evidence or evidence of long continued exclu- 
sive Cohabitation. 

Whore a person in the position of a dancing 
girl of questionable antecedents, whose connexion 
willi her employee was illegitimate from its in- 
ception, sots up a valid marriage at a particular 
time and place, such marriage cannot be infer- 
red from mere circumstantial evidence, nor from 
evidence of long-continued and exclusive co- 
habitation on the ostensible footing of a lawful 
wife. 
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Piggott, J , — In this case the two de- 
fendants are the brother and nephew of 
the late Raja Muhammad Salamat Khan 
ofAzamgarh who died on 3rd April 1912. 
He had made an arrangement in his life- 
time intended to secure the succession of 
his nephew, the younger defendant, to 
his title and the bulk of his estates; this 
arrangement seems to have been given 
effect to, with the sanction of Govern- 
noent, as regards the title. The plain- 
tiff, Mt. Shabban Bibi, claims to be tbe 
sole surviving widow of the late Raja; she 
brings this suit to recover her dower 
debt stated at Rs. 40,000 and claims at 
the same time subsidiary relief by way 
of declaration as to the property from 
which this dower-debt is recoverable. 
She reserves her claim to possession of 
one-fourth of the estate, as an heir of 
the deceased under the Mahomedan law, 
for a separate litigation. The defen- 
dants replied that the plaintiff was never 
married to Raja Muhammad Salamat 
Khan, and consequently no dower was 
ever fixed for her, or could be due 
to her : she was merely a dancing 
girl who had secured tbe favour of the 
late Raja and had been “kept in a 
separate house" by him. They pleaded 
further that, as long ago as 22nd Febru- 
ary 1886, Raja Muhammad Salamat 
Khan had made full provision for the 
plaintiff by executing in her favour a 
deed of gift conveying to her his proprie- 
tary rights in village Salamatgarh, of 
which the plaintiff was still in posses- 
sion and enjoyment. At the same time, 
the Raja had taken the precaution of 
obtaining from the plaintiff a deed under 
which the latter formally relinquished 
all claims against the estate of Raja 
Muhammad Salamat Khan. With res- 
pect to this deed of relinquishment, the 
plaintiff's rejoinder was that she had 
never executed it, or at any rate had 
never set her name to it with any know- 
ledge or understanding of 'its contents. 

It has also been contended, with refer- 
ence to the terms of this document, that 
it has in any case no bearing on the claim 
for dower debt, whatever might be its 
effect on a claim to a share in the inheri- 
tance. The learned Subordinate Judge 
framed a number of issues, the majority 
of which he did not find it necessary to 
decide. On the main question in dispute 
he has held that 

“ it has not been proved that the plaintiff is the 


married wife of the deceased Raja Muhammad 
Salamat Khan.” 

With regard to the deed of relinquish- 
ment of 22nd February 1866, he has held 
that it would not, on its terms, operate 
to bar a suit for dower -supposing, of 
course, that the plaintiff were a lawfully 
married wife and that a dower had been, 
fixed for her and remained unpaid. He 
finds however that the plaintiff did exe- 
cute this document “after hearing and 
understanding it,” but declines to deter- 
mine a technical objection as to the vali- 
dity of its registration. He holds that 
the plaintiff would not, in any event, 
be entitled to obtain in this suit a decla- 
ration as to the property from which her 
dower-debt, if proved, could be realized. 

In her memorandum of appeal to this- 

Court the plaintiff challenges all the 
findings of the Court below which are 
against her; but of course, the main ques- 
tions, before us are whether the plain- 
tiff was or was not married to Raja 
Muhammad Salamat Khan and if so what 
was the amount of her dower-debt. The 
plaintiff attempted to prove her case on 
both these points 6y direct evidence. She 
was herself examined, on commission, 
and she caused to be examined, also on 
commission, two witnesses, Nawab Shu- 
jayat AH Khan and Sayyid Izharuddin 
Ahmad, residents of Patna; these depose 
to a marriage at Patna in or about the 
year 1862 A. D. between the plaintiff 
and Raja Muhammad Salamat Khan at 
which a sum of Rs. 40,000 was fixed as 
the dower-debt of the former. The 
plaintiff also relies on a mass of circum- 
stantial evidence as proving cohabitation 
between herself and the late Raja, osten- 
sibly on the footing of lawful marriage; 
she also undertakes in this connexion to 
prove acknowledgments on the part of 
the said Raja, both express and by im- 
plication, of her status as his wife. The 
defendants on their side could scarcely 
be expected to produce much in the wuy 
of direct evidence in proof of their nega- 
tion of the marriage; they impugned the 
veracity of the plaintiff’s witnesses and 
^^oo®sted explanations of the circum- 
stantial evidence relied on by the latter. 
They also put forward certain circum- 
stances as supporting their contention 
that the^ position of the plaintiff’ in the 
late Raja’s household was rather that of 
a favoured mistress or concnhine than of 
a wedded wife. On one point however 
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and one of considerable importance they 
joined issue with the plaintiff in the 
most direct fashion and produced a body 
of evidence directly contradicting that of 
the plaintiff and of her witnesses. The 
plaintiff's account of herself is that she 
is the daughter of one Sadiq Husain 
Khan, originally a resident of Delhi, who 
removed (at some period not very clearly 
specified) to the city cf Patna. She was 
married at about the age of eighteen to 
one Abad Husain, a Saiyid by race, and 
lived with him for a little more than 
two years, when he died, leaving her 
with an infant son, who received the 
name of Nanhe Khan. Some three or 
four years after the death of her first 
husband, her iiarents arranged for her 
second marriage with Raja Muhammed 
Salaiiiab Khan. This took place at Patna, 
but the Raja took her home with him to 
his ancestral Fort at Azamgarh, introduced 
her there as his honourable wife and she 
lived with him as such for very nearly 
fifty years up to the time of the Raja’s 
death. She makes a particular point of 
the kindlv treatment of her son Nanhe 
Khan by his step-fath6r, Raja Muhmraad 
Salamat Khan and of the affection evin. 
ced by the latter for Afzal Khan, son of 
the said Nanlie Khan. On the other hand 
the case for the defendants is that the 
plaintiff' is tiie daughter of a disreputa- 
ble woman of the name of Chhuttan, 
who was originally a Brahmini, but was 
converted to Muhammadanism, adopted 
the profession of a prostitute and lived 
for many years in Azaingarh in the keeii- 
ing of one Nanak Bakhsh (a Hindu, ap- 
parently a Khatri by caste) to whom she 
l>ore a number of childron, including the 
Tdaintiff'. 

The latter first attracted the notice 
ol Raja ^luhammad Salamat Khan 
when she was appearing in public as a 
dancing girl and was presumably also 
following the less reputable branch of 
her mother’s profession. There was an 
illicit connexion between the plaintiff' 
and the Raja which continued for some 
years before the Raja took this favoured 
mistress to live with him in his Fort. 
The conilict of evidence on this point 
has a twofold importance. The witnes- 
ses Shujayab .Mi Klian and l/diarii(ldii\ 
Ahmad have committed thomsolvos to 
the support of the plaintilV’s own ac- 
count of herself, her family and her an- 
tecedents: if on these matters they have 
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deliberately elected to give evidence 
which is false in fact, which they pro- 
bably know to be false and which they 
most certainly do not know to be true, 
the Court must necessarily find it very 
diflficult to accept their testimony as 
sufficient to prove that the plaintiff's 
dower debt really amounted to Rupees 
40,000. In the second plea, much of the 
circumstantial evidence relied upon by 
the plaintiff takes on different colours 
and is susceptible of divergent interpre- 
tation according as the Gout is satisfied 
that the plaintiff first met Baja Muham- 
mad Salamat Khan as a young widow of 
a respectable family and unblemished 
antecedents or as a dancing girl and the 
illegitimate daughter of a prostitute. 

Before dealing wTth the evidence on 
this point, I wish to make a few preli- 
minary remarks as to the manner in 
which the o?se for the plaintiff-appellant 
was argued in this Court. I do not 
think the case could have been more 
delicately and skilfully handled than it 
was by Mr. O’Conor for the appellant. 
His opening struck me as a very subtle 
pieco of advocacy. He went straight to 
the main issue of marriage or concubin- 
age; and proceeded to argue his client’s 
case almost entirely on the circumstan- 
tial evidence. I think I am not doing 
him an injustice when I say that it was 
only under some pressure from the Court 
that he even read to us the evidence of 
Shujayac Ali Khan and Izhavuddin Ah- 
mad at all. On the question of the dower- 
debt he practically asked us to assume 
that a verdict in favour of the plaintiff' 
must follow, as it were autoii atically, 
upon a finding that the marriage was 
proved. He laid stress on tiie fact that 
the defendants, denying that there had 
ever be(?n any marriage at all, were of 
necessity precluded from setting up any 
alternative sura as the amount of the 
dower-debt. He put it to us that the 
l)Luntitt's evidence on this point was the 
only evidence we have to go upon and 
might ho said to hold the field. If I am 
not mistaken, he went so far as to claim 
that the linding of the trial Court was 
in his favour on this point. I have tho- 
ught it necessary to lay stress on tliis 
point. I have thought it necessary to 
lay stress on this lu'esentation of the case 
for tlie appellant in order to repudiate it 
Ofiiphatically and to explain my reasons 
for approaching the consideration of the 
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evidence on fcofcally different lines. The 
decision of the Court below requires co 
be appreciated as a whole. In finding 
against the plaintiff on the question of 
marriage the learned Subordinate Judge 
has necessarily rejected the evidence of 
Shujayat Ali Khan and Izharuddin Ah- 
mad and has disbelieved the plaintiff’s 
sworn statement as to the circumstances 
of her wedding ceremony and the fixing 
of the dower-debt. He has expressed 
himself a little clumsily in recording his 
finding on the issue as to the dower-debt; 
but what he says amounts in reality to 
no more than this; that if he had believed 
■Shujayat Ali Khan and Izharuddin Ahmad 
about the marriage, he could have given 
no valid reason for disbelieving them as 
to the amount of the dower-debt. His 
finding is in substance and effect against 
the plaintiff on both points. Now, in 
spite of Mr. O’Gonor’s ingenious advocacy 
it is after all sufficiently obvious that a 
eareful examination of the circumstantial 
evidence might lead the Court to the con- 
elusion that there must have been at 
■sometime or other, a lawful marriage 
between Raja Muhammad Salamat Khan 
and the plaintiff without such a finding 
enhancing in the very slightest degree 
the credit of the witnesses Shujayat Ali 
Khan and Izharuddin Ahmad. The Court 
might feel quite certain that the mar- 
riage took place considerably later than 
the year 1862 A. D., that it did not take 
ijlace at Patna and that these witnesses 
were not present at the ceremony. To 
put the point quite bluntly, Mr. O’Gonor’s 
circumstantial evidence may or may not 
satisfy the Court that there must have 
been a marriage; but it can scarcely be 
said that it even begins to prove the 
amount of the dower-debt. 

The claim before us is one for dower- 
^ebt, and not one for a share in the in- 
heritance as widow of the late Raja. 
There is no presumption in favour of a 
sum of Its. 40,000; the plaintiff does not 
Bay that Raja Muhammad Salamat Khan 
always fixed his wife’s dowry at this 
amount, or that he did so as a special act 
of favour towards herself. What she says 
IS that in the very respectable family 
■from which she came the females were 
never given in marriage unless the bride- 
groom consented to a dower-debt of 
Rs. 40,000. The Court will believe or 
isbeheve her on this point according as 
It accepts or rejects her account of her 


own antecedents generally. On the other 
side, the defendants have preferred evi- 
dence, which I see no reason to distrust, 
that the dower-debt of Raja Muhammad 
Salamat Khan’s first wife was Rs. 5,000 
and that in their family this was the 
amount which the bridegroom ordinarily 
consented to give. I do not think this 
commits them to any admission that the 
plaintiff, if married to the late Raja at 
all, must have been married for a dowry 
of Rs, 5,C00; they deny both the marriage 
and the dowry, and it is quite conceiv- 
able that a gentleman like the Raja of 
Azamgarh might marry a favourite mis- 
tress, a former dancing-girl and prosti- 
tute, without fixing the dower-debt at 
the sum customary in his family in the 
case of an ordinary bride from a family 
of good position and repute. 

I propose therefore in the first instance 
to take up and discuss the evidence on 
the question of the plaintifi’s parentage 
and antecedents. From this I can pass 
on to estimate the credibility of the wit- 
nesses Shujayat Ali Khan and Izharud- 
din Ahmad, and to come to a finding as 
to whether it is proved that the plain- 
tiff’s dower-debt was fixed at Rs. 40,000. 
When this question has been disposed of, 
it will be time enough to consider whe- 
ther any^ further finding is necessary to 
the decision of this appeal. 

The account which Mt. Shabban Bibi 

gives of herself has been already indi- 
cated. If her statement stood alone, it 
would be open to comment on at least 
three points. About the migration of her 
family from Delhi to Patna the plaintiff 
\Nas vague and self-contradictory; she 
seemed not to te sure herself whether it 
was her father or her father’s father who 
first came to Patna. This might be ex- 
cusable enough in an old lady of eighty; 
but it so happens that more than a year 
before the date of Shabban Bibi’s exami- 
nation the defendants had pressed for 
definite details as to the plaintiff’s caso 
regarding her parentage and history. 
They were given certain names in reydy, 
and were told definitely that the plain- 
tiff’s father was a resident of a certain 
mohalla of the city of Patna; nothing 
was said about any migration from Delhi. 
One is left with a certain suspicion that 
the story of this migration was intro- 
duced at a later stage to frustrate tho 
result of the inquiries which the defen- 
dants had in the meantime been 
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at Patna. It is certainly unfortunate for 
the plaintiff that she should have contra- 
dicted herself on the precise question of 
this migration and that she should have 
been unable to name any surviving relative 
of her father or of her first husband. 
Secondly, it seems to me difficult to read 
the plaintiff’s account of the manner in 
which her marriige with Raja Muham- 
mad Salamat Khan came about and not 
feel dissatisfied and suspicious of the 
good faith of the story told. On a fair 
comparison of dates it would seem that 
Shabban Bibi must have been just about 
twenty-five years of age at the time of 
her alleged marriage with the Raja at 
Patna. She was living there at her 
father’s house, the young widow with a 
child four years old or more. On her 
own showing, she had had singularly 
little to do with her first husband, Saiyid 
Abad Husain, and I should have liked 
some further explanation as to why that 
gentleman’s family took no further inter- 
est in his %vidow, what became of the 
dower debt of Rs. 40,000 fixed at the 
time of this marriage and so on. What 
chiefly strikes me however is that I 
should like to know how Raja Muham- 
mad Salarnat Khan came to know of the 
existence of this eligible young widow, 
how the question of a marriage between 
them was first mooted and how Shabban 
Bibi’s consent was obtained. The plain- 
tiff admits that she does not know what 
connexion Raja Muhammad Salamat 
Khan had with Patna. She does not 
know if he ever visited her father’s house, 
but she remembers having heard that 
correspondence was going on between the 
Raja and her father. She deposes: 

“I do not know the contents of the letters, but 
I heard that letters were received from the Raja 
Sahib. Wlien the day for marriage was fixed, 
I beard that the marriage had been settled with 
the Raja Saliib.*' 

I cannot persuade myself to believe that 
this is the way in which the marriage 
of a widow of twenty- five is arranged, 
the family of tlie first husband ignored 
and the lady hersolf offered no option 
in the matter and only told about it when 
the very date of the proposed marriage 
had nlroady been settled. Thirdly, the 
defendants succeeded in obtaining from 
the plaintiff’ a number of admissions 
which go far to support their case. The 
]ilaintirf deposed that her fatlier had 
a mistress or concubine whom she calls 
“Chhutkan.” This woman ho kept for 


for eight years or so in a separate house; 
but eventually she ''became displeased” 
with him and went away to Azamgarh 
where she lived with a man named 
Nanak Bakhsh.” To this Nanak Bakhsh 
she bore two sons and a daughter, whom 
the plaintiff calls Hashmat Ali, Babar 
Ali and Masuma. These people visited 
Shabban Bibi while she was at the Port 
as the wife of the Raja and the latter took 
Hashmat Ali and Babar Ali into his ser- 
vice. 

This curious story is not improved 
in cross-examination. The plaintiffs re- 
presents herself as asking the Raja, “Has 

Chhutkan come here?” (meaning to Azam- 
garh), and on his returning an affirmative 
answer, receiving his permission for 
Chhutkan to visit her at the Fort. On 
the plaintiff’s version of the facts, I can- 
not understand her interest in this run- 
away mistress of her father’s or how she 
could come to speak to the Raja about 
Chhutkan as if she were naming a per- 
son necessarily known to both of them, 
or why the Raja should befriend the 
family of this disreputable weman merely 
because she had once been the mistress 
of his wife’s father especially when she 
had quarrelled with him and run away 
from his keeping. For corroboration of 
her story as to her parentage and ante- 
cedents the plaintiff has to rely entirely 
on the evidence of the two Patna wit- 
nesses already mentioned. Far and away 
the most reputable and satisfactory wit- 
ness on her side on the question of mar- 
riage is the Pleader, Shah Salimullah 
(P. 4A et seq.): but he knows nothing of 
her antecedents. I have to discuss these 
two witnesses more in detail presently, 
but it may he said at once that on the 
question of Shabban Bibi’s parentageand 
antecedents the witness Shujayat Ali 
Khan palpably broke down. He began 
by committing himself to a detailed sup- 
port of all the plaintiff’s assertions, pro- 
fessing throughout a firsthand know- 
ledge of the family of Sadiq Husain and 
was de['Osing to his own presence at the 
first as well as at the second marriage 
of tlio plaintiff. Tn cross-examination he 
committed himself to the following state- 
ments. He (tlie de(>onentj had never been 
to Patna in liis life until he came there 
on the occasion of his first marriage; it 
was tlion that he settled down in the 

house of the father of the ladv whom he 

% 

married in the Diwan ^fohalla of Patna 
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cifcy. Shabban Bibi’s marriage with Raja 
Muhammad Salamafc Khan took place 
^‘nearly a year after” the aforesaid first 
marriage of the deponent, and four or four 
and a-half years after the Mutiny i.e., in 
1861-2 A. D. Therefore this witness first 
came to Patna about 1860 A. D. Now, 
it is an essential part of the plaintiff’s 
case that Shabban Bibi’s two marriages 
were separated by an interval of at least 
five years, and that her alleged first mar- 
riage with Saiyid Abad Husain took place 
before the Mutiny, it cannot be dated 
later than 1856 A. D. It follows that 
this witness cannot have been present at 
the plaintiff's marriage with Abad Husain 
in that the plaintiff had been a widow 
for at least two years when first witness 
came to Patna, and that he can have had 
little or no firsthand knowledge of the 
facts to which he had cheerfully sworn 
in examination-in-chief. I really think 
that if Nawab Shujayat Ali Khan had 
been undergoing examination in open 
Court, in a suit tried with the aid of a 
jury, the defendant’s counsel might well 
have shrugged his shoulders, glanced at 
the jury and sat down, as soon as his" 
cross-examination had reduced the wit- 
ness’ evidence to the hopeless tangle in 
which it stands at about the bottom of 
p. 20-A of our printed record. I am con- 
fident that he would have done so, if not 
at this point, then about one page further 
on, when he had tied up the witness into 
another hopeless knot over the question 
of the age of the plaintiff’s child by her 
first husband. The witness Izharuddin 
Ahmad, being a permanent resident of 
Patna, was not liable to attack on these 
lines. The question of the general cre- 
dibility of this witness I reserve for dis- 
cussion^ at a later stage: for the present 
the position I arrive at is that the plain- 
tiff’s account of her parentage and ante- 
cedents rests upon her own testimony, 
plus that of this one witness, Izharud- 
din Ahmad, another witness on the same 
point having palpably broken down, and 
the plaintiff’s evidence being liable to 
the comments already made. 

In turning to the defendants’ evidence 
on this point, I may say at once that they 
have, in my opinion, done their case a 
good deal of harm by want of candour on 
one question of detail. I take it that 
some one has been frightening them about 
tbe inference of lawful marriage which 
the Court might draw from long conti- 


nued and exclusive cohabitation, they 
have accordingly made up their minds to 
refuse to admit that there was ever any 
exclusive cohabitation, in the strict sense 
of these words, between the plaintiff and 
the late Raja. They asked the Court to 
believe that Shabban. Bibi was a light of 
love of Raja Muhammad Salamat Khao in 
the days when she followed the profes- 
sion of a dancing-girl and common prosti- 
tute, and that the Raja only received her 
into his house and made provision for her 
there, out of pity, at a time when the 
lady and himself were so advanced in 
years and in such a declining state of 
health that there could be no question 
of sexual intercourse between them. The 
theory involves many improbabilities and 
cannot be fitted into the established facts 
of the case. It has compelled tbe defen- 
dants to speak of Shabban Bibi as now 
about a 100 years old, whereas the data 
given in the passport at p. 46-A fits in 
very well with the rest of the evidence 
and fixes the date of Shabban Bibi’s birth 
at about 1837 A. D. 1 have no doubt the 
lady herself was pretty near the mark in 
speaking of herself as *‘a little below 80 
years of age , when she was examined 
in the month of July 1915. This is all 
of a piece with another error committed 
by the defendants, and sufficiently ex- 
posed in the judgment under appeal, in 
putting forward another lady (said to be 
long since deceased) as the first perma- 
nent mistress or concubine of Raja Mu- 
hammad Salamat Khan. 

It is unfortunate that tha defendants 
should not have elected to be perfectly 
candid and straightforward in the pre- 
sentation of their case, but after making 
every reasonable allowance for these con- 
siderations, I am satisfied that they have 
produced a very formidable body of evi- 
dence as to the parentage and antece- 
dents of Mt. Shabban Bibi. The defen- 
dant Babu Khaliq Shah deposes that he 
knew Mt. Chhuttan as the kept woman 
of Nanak Bakhsh, Khatri, living in a cer- 
tain quarter of the town of Azatugarh. 
This woman had two sons and two 
daughters besides the plaintiff; their 
names he gives as Babar Ali (alias Bab- 
ban), Hashmat Ali (or Hashmat), Ma- 
suma (also called Mamman) and Ilami- 
dan (alias Zubaida). He professes to re- 
member the plaintiff Shabban Bibi as 
an ordinary dancing-girl, appearing in 
public entertainments at which he wa^ 
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present. He says she attracted the notice 
of Raja Muhammad Salamat Khan some- 
where between the years 1861 to 1865 
A. D., that there was an illicit connexion 
between them for 10 or 12 years and 
that the Raja finally received the woman 
into his Fort and assigned her quarters 
there, under circumstances already sug- 
gested. He gives a mass of details about 
Chhuttan’s children, and especially about 
her son Babban, many of which are borne 
out in a striking manner by evidence 
presently to be noticed. At a late stage 
of the argument in our Court it was 
made matter for strong criticism against 
the deponent that he propounded no 
theory as to the parentage of the plain- 
tiff's son Nanhe Khan; what strikes me 
jis really significant on this point is that 
he was not asked a single question on 
the subject in the course of a lengthy 
cross-examination. The defendantsoaused 
to be examined on commission the widow 
of another brother of Raja Muhammad 
Salamat Khan, named Sakina Bibi. She 
says that the plaintiff was to her know- 
ledge the daughter of Mt. Chhuttan and 
tliat she and her mother were profes- 
sional (lancing girls and prostitutes, when 
the late Raja made her acquaintance and 
eventually brought her into his Fort and 
assigned her quarters there. She says 
Nanhe Khan came with his mother, and 
was at that time about eight years of 
age. 

Of course, this witness asserts that 
Shabban Bibi was never received by the 
other ladies'of the family on the footing 
of a lawful wife; but I do not attach 
much importance to this part of her 
evidence. She has stultified herself by 
professing ignorance on the subject of 
the plaintiff’s journey to Mecca; and I 
should not be much surprised to learn 
that a certain amount of reserve had 
marked the social intercourse between an 
ex-dancing girl and the other ladies of 
the Imusehold, even though the former 
might have succeeded in wheedling the 
Raja into a marriage. The other oral 
evidence for the defendants on tiiis point 
consists of the depositions of Sayyid Zair 
Husain, son-in-law of the elder defendant; 
of a liouseliold servant named Baqrideo 
and an ox-servant named Sabir Klian; of 
Sharif Khan, a nephew of Raja Muham- 
mad Salamat Khan’s first wife; of Sheikh 
Bakhtawar, a cloth merchant of Azam- 
garh city, and of Mathura Parsad Singh, 
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a land-holder of the neighbourhood. Some 
of this evidence is obviously partial, and 
portions of the statements of the various 
witnesses are no doubt open to oriticisra;, 
but I am bound to say it seems to me to 
constitute, as a whole, a formidable body 
of evidence in support of the propositions 
that the plaintiff Shabban Bibi lived for 
sometime in Azamgarh as the daughter 
of Mt. Chhuttan, and that 'she herself 
had danced in public before Raja Mu- 
hammad Salamat Khan withdrew her 
into the seclusion of his Zenana. The 
cross-examination of Mathura Prasad 
Singh, for instance, elicited nothing cal- 
culated to shake his testimony on these 
specific points; the appellant’s counsel 
was reduced to making the most of a 
somewhat remarkable admission by the 
witness at the end of his cross-examina- 
tion, to the effect that he “had been fined, 
once or twice in connexion with murder 
and fishing forcibly.” In the absence of 
further details regarding these curiously 
asserted and inadequately punished cri- 
mes, I cannot say that the witness stands 
discredited in my estimation by the ad- 
mission. 

It so happens however that the defen- 
dants are able to produce documentary 
evidence as to statements made, long 
before the commencement of the present 
dispute, by a person, since deceased, who 
undoubtedly possessed special means of 
knowledge as to the matters in question. 
It has been stated that this woman 
Chhuttan had a son by Nanak Bakhsh 
called Babar Ali or Babban. Inciden- 
tally, I note a document printed at pp. 54 
and 55-R, which shows beyond doubt that 
in the year 1906 this man described him- 
self as “Sheikh Babban” in certain pro- 
ceedings before the Revenue Courts, and 
that his mother’s name was entered in 
certain village papers with the appella- 
tion “Tawaif” quite frankly added as a 
description of her profession. When 
Shabban Bibi in the course of her exami- 
nation stated that she did not know that 
Bahai* Ali was also called Babban, 1 am 
confident that she was not speaking the 
truth and her want of candour on this 
point impresses me unfavourably. Now 
it appears that this Babar Ali or Babban 
married a woman of the name of Sakina, 
and that in the year lbV7 there was a 
scandal in connexion with the alleged 
abduction of this Sakina by the servants 
of iho Raja of Jaunpur. Babar Ali 
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deposed that the woman was seized while 
going along the streets in a olosed palan. 
qnin, that the abduction took place close 
to Baja Salamat AH Khan’s house and 
that Nanhe Khan (the son of the plaintiff 
of whom we hear so much in the evi- 
dence) was one of the e^^e-witnesses and 
was himself wounded in an attempt to 
rescue the woman. It is clear that the 
accused in the case made it part of their 
defence that this Sakina was no more 
than a common prostitute, and they 
cross-examined Babar Ali severely as to 
his own parentage and antecedents. He 
had to admit that his mother (Ghhuttan) 
was not married to his father and he 
gives us the interesting details that she 
was originally of the Brahman caste, but 
was converted to Muhammadanism before 
becoming the mistress of Nanak Bakhsh. 
I attach no particular importance to the 
fact that he denied that she had ever 
been a professional prostitute, a man 
may be excused for stretching the truth 
a bit in defence of his own mother’s cha- 
racter. The really interesting part of 
Babban’s statement is to be found where 
he comes to speak about his sister. He 
says he had three sisters of whom only 
one was alive in October 1877, the date 
of his deposition. Two of these sisters 
he names as “Masuma” and “Zubaida” 
and alleges that they were married into 
respectable families. Then he goes on; 

“My third sister’s name is Shabban sho is 
married to Raja Salamat Shah. Nanhe Khan 
is Shabban’s son. She was married 22 or 23 
years ago. Nanhe Khan was not born then.” 

It must be remembered that this re- 
markable statement was made in a case 
in which this same Nanhe Khan was 
being put forward as the principal wit- 
ness for the deponent, and in connexion 
with an affair of which Raja Muhammad 
Salamat Khan cannot possibly have been 
ignorant. The pleadings and evidence in 
the present suit make it quite certain 
that Shabban Bibi was not married to 
the Baja as early as 1854-5 A. D., yet 
this date is approximately that given by 
the plaintiff and her witnesses for her 
alleged first marriage. No later date 
could be given in a case in which it was 
proposed to produce Nanhe Khan before 
the Court, but it could be contradicted 
by the man’s apparent age. Nor does 
Babban say in so many words that Nanhe 
Khan was the son of Baja Muhammad 
Salamat Khan, still less that he was his 


heir presumptive, born in lawful wed- 
lock. Nevertheless, he does swear that 
Shabban Bibi is his own sister, that she 
is married to Baja Muhammad Salamat 
Khan, and that this “marriage” took 
place before the birth of Nanhe Khan, 
Now as regards this question of the 
parentage of Nanhe Khan, I am afraid 
of saying either too much or too little. 
It is no one’s case in this suit that he 
was the son of Baja Muhammad Salamat 
Khan; and it is quite certain that he 
was not born to the said Baja in lawful 
wedlock. Yet, in the discussoin of various 
items of evidence in this case, all sorts of 
arguments were addressed to us in which 
the question of the parentage of Nanhe 
Khan was indirectly involved. Amongst 
the items of circumstantial evidence 
relied upon on behalf of the appellant, 
a good many were concerned with the 
late Raja’s treatment of this Nanhe Khan 
and also of Afzal Khan son of the said 
Nanhe Khan. Both these mten were 
allowed to arrogate to themselves the 
designation of Babu,” commonly used in 
this family for the younger sons of the 
house, as. for instance, defendant 1 him- 
self. There are letters on the record in 
which Raja Muhammad Salamat Khan 
displays a remarkable fondness for Afzal 
Khan as a young child; and it is proved 
^at as this young man grew up, the late 
Baja went out of his way to push him 
forward into positions of responsibility 
and public dignity. From all this we 
are asked by the appellant to infer, not 
merely that she herself nmst have been 
the lawful wife of the Baja, but that 
Nanhe Khan must have been born to her 
in lawful wedlock by her marriage with 
a respectable gentleman whom she calls 
Saiyid Abad Husain. Now, I am quite 
satisfied that the second of these in- 
ferences is wholly excluded by any fair 
consideration of the weight of the evi- 
dence. The direct oral testimony on be- 
half of the defendnits as to the parentage 
and antecedents of Mt. Shabban Bibi 
far outweighs the evidence of that lady 
herself and of her witness Izhar-ud-din 
Ahmad, and all the cirGumstantial evi- 
dence is against the plaintiff. I would 
almost go so far as to say that, if there 
were nothing else in the case, I should be 
prepared unhesitatingly to act on rny 
firm belief that “Nanhe Khan" is an im- 
possible name for any legitimate son -d 
“Saiyid Abad Hussain," The name, o& 
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the face of it;, claims a Pathan origin, 
inconsistent with the alleged “Saiyid” 
parentage. Moreover, if Shabban Bibi 
had borne Nanhe Khan in lawful wedlock 
to a respectable Saiyid gentleman, there 
was no earthly reason why Babar Ali 
should not have said so in October 1877, 
instead of venturing upon an audacious 
falsehood as to the date of his sister 
Shabban's “marriage” with Baja Muham- 
mad Salamat Khan. It follows that 
there must be some other explanation of 
the late Raja's attitude towards Nanhe 
Khan and Afzal Khan, not based upon 
the respectability of Nanhe Khan’s parent- 
age. That explanation, in face of the 
reticence observed by both parties, can- 
not be given with certainty; I can do no 
more than venture on a suggestion in 
summing up what I hold to bo the es- 
tablished facts on this part of the case. 

I am quite satisfied that the plaintiff 
was the daughter of Mt. Chhuttan, the 
mistress of Nanak Bakhsh and mother of 
Babar Ali alias Babban, the lady frankly 
described as a professional prostitute in 
the village papers. It does not follow 
that her father was Nanak Bakhsh: 
indeed, I incline to the opinion that the 
plaintiff has correctly given her own 
father’s name, the diff'er'ence being that 
she was born to Sadiq Husain Khan of 
his mistress Chhuttan, and not of his 
lawful wife, if he had one. I hold it 
proved that the plaintiff was living in 
Azamgarh as the daughter of Mt. 
Chhuttan, while the latter was there 
under tho protoctiou of Nanak Bakhsh, 
Khatri, and carrying on the profession 
of a dancing girl. I accept as true the 
evidence for tlio defendants that Shabban 
Bibi was trained as a dancing-girl and 
first came under tho notice of Raja 
iMuhainmad Salamat Khan while appear- 
ing in fiublic in this capacity. 1 have 
no doubt that tlie date of this may be 
fixed, on tho strength of Babar Ali's 
statement, as about 1851 A. ]). I am 
satisfied that tho connexion between tiie 
plaintiff and Raja Muhammad Salamat 
Khan was in its inceidion nothing more 
than ordinary illicit intercourse between 
the Rija and a dancing-girl who had 
taken his fanc>. ] take it that Nanhe 
Khan was Ijorn undercircumstanccs which 
niado it imi»03siblo fur anyone to feel 
quite certain as to liis iiaternity; reading 
between tho lines of tho evidence 1 
strongly suspect that Raja Muhammad 


Salamat Khan came gradually to believe 
that the child had really been his own 
and that his subsequent attitude towards 
the plaintiff, towards Nanhe Khan and 
towards Afzal Khan was largely governed 
by this belief. That he did take Shabban 
Bibi to live with him in his Fort is ad- 
mitted; that he did so after illicit inter- 
course between them had continued for 
some years I hold to be proved. 

On the other hand, I find it also proved 
that be provided her with respectable 
quarters in his Fort, that he corresponded 

with her on terms of extraordinary con- 
fidence and intimacy; that he allowed 
her to be spoken of as his “wife,” and 
that he put her forward on several oc- 
casions, in matters involving public and 
official correspondence, under the desig- 
nation of “ray second wife.” Nevertheless, 
it cannot be shown that he ever himself 
spoke or wrote of her as his “Rani” or 
that he ever committed himself to the 
statement that she was his “wedded 
wife.” As to the date on which Shabban 
Bibi passed under the exclusive protec- 
tion of the late Raja, becoming a veiled 
lady inside his ancestral Fort, the evi- 
dence leaves me in sonae little doubt. 
It was certainly anterior by several years 
to Babar Ali’s statement of October 1877; 

it may have taken place as early as 1861- 
2 A. D., the date given by the plaintiff 
for her marriage at Patna; but it was 
probably about 18GG-8 A. D., according to 
the statement of defendant 1, who puts 
it “ten or twelve years” after thecom- 
moncoment of tlie illicit connexion. 

In recording these conclusions, I have 
anticipated the result of the further an- 
alysis which I undertook to make of the 
statoment of the plaintiff witnesses Shuja- 
yat Ali Khan and Izhar-ud-din Ahmad. I 
ijuifo dolinitely disbcliovo these two wit- 
nesses. It is not merely that I consider 
their testimony heavily outweighed by 
direct and circumstantial evidence on 
t!ie other side, my opinion is that a care- 
ful cousidoration of their statements 
sliows thorn to be unworthy of credit. 

1 am afraid 1 must begin by sa>ing 
tliat 1 am very little impressed with the 
arguments addressed to us regarding the 
1 es[)ectal)ility and social position of these 
witnesses. I do not want to hurt their 
leolings or anyone olse’s; but when we 
are toM in argumonb tliat it is inconceiv- 
able that gentlemen of such independent 
position should come forward to bolster 
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up a false claim, we are obliged fco con- 
sider precisely what this argument is 
worth. Izharuddin Ahmad is an ex- 
Sub-Inspector of Police, who somehow 
found it expedient to resign his post, 
' after 17 years’ service, without pension 
or gratuity. Nawab Shujayat Ali Khan 
is a needy scion of the ancient royal fa- 
mily of Oudh living on a pension of 
Rs. 25 a month: his own assertion that 
he is and has always been in a position 
to live in comfort and affluence by the 
sale of his ancient hoard of family jewels 
deserves no particular attention. How 
the evidence of these witnesses was ob- 
tained and why they support the plain- 
tiff s case must remain matter for con- 
jecture, but Mt. Ohhuttan had been the 
mistress of a respectable Mahomedan 
gentleman of Patna and there is a great 
deal of free-masonry amongst ladies of 
her profession. The witnesses were exa- 
mined under circumstances singularly un- 
favourable to the elucidation of the 
truth; and for this I am satisfied that 
they themselves, and those responsible 
for the conduct of the plaintiff’s case, 
are wholly to blame. The first applica- 
tion on behalf of the plaintiff was that 
they should be examined on commission 
at Patna, and this was very properly re- 
jected by the trial Court, The witnesses 
were admittedly served in Patna with 
summonses directing them to attend and 
give evidence before the Court at Azam- 
garh, Thereupon they both discovered 
some flimsy excuse for removing them- 
selves to Calcutta, out of reach of the 
process of the Azamgarh Court, and com- 
pelled the trial Court to direct their exa. 
mmation on commission at that place. 
Of the manner in which that examina- 
tion was conducted I find it difficult to 
speak with patience. 

The counsel representing the defen- 
dants adopted in his cross-examination a 
bullying tone, which may have been justi- 
fied by his instructions and might pos- 
sibly have been effective before a jury, 
but which certainly did no good under 
the oircumstanees. The learned gentle- 
man who represented the plaintiff before 
the Commissioner in Calcutta is not sub- 
ject to the disciplinary jutisdicbion of 
this Court. I cannot call upon him for 
an explanation of his conduct and I 
therefore refrain from characterizing it 
in the terms which it seems to me to 
deserve. The only conclusion I can draw 
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from ife is that he had instructions that 
the witnesses could not stand cross-exa- 
mination and must be protected at all 
hazards from any question calculated to 
elicit the’ truth. The cross-examiner 
in our Indian Courts suffers under one 
grave disadvantage in that he has to re- 
gulate his questions by the pace at which 
the answers can be taken down in long 
hand. It has often occurred to mo to 
wonder how many of the classical in- 
stances in which false witnesses have 
been exposed in the English Courts under 
the stress of really able cross-examina- 
tion could have been successfully dupli- 
cated before a Subordinate Judge out 
here, distracted by the paramount neces- 
sity of compiling a “record” as the basis 
fora future appeal. Nevertheless, I 
have known a good cross-examiner work 
wonders even under this handicap; but 
to give him any chance at all he must 
at least be allowed to exercise his art 
under the protection of a Court capable 
of enforcing the ordinary decencies of 
professional conduct on his learned op- 
ponent.. As a sample of what took place 
in this suit before the helpless (and, I 
have no doubt, disgusted) Commissioner, 

I take the following from p. 21-A of our 
record. 

Nawab Shujayat Ali Khan was asked 
whether, at the marriage of Shabban 
Bibi with Sayid Abad Husain, he had 
heard the formula known as the “Sigha” 
recited in Arabic. The question was ob- 
jected to; the utter futility of the ob- 
jection was disclosed a moment later 
when the question was allowed to be 
repeated in this form, whether any 
Sigha was recited at this marriage 
Now the question as originally put 
not only a proper one. it was quite 
clear. The witness stood committed to 
the statement that this marriage with 
the gentleman of Saiyid race took place 
in the Sunni form; and the “Sigha” is 
lecited at Shia, but not at Sunni wed- 
dings; when therefore this legal gontlo- 
man interposed with liis groundless, but 
by no means purposeless, objection, he 
might just as well have stood up and 
shouted to the witness : 

“Be^ cai-cful liow you answer that; tliorc a 
catch iu the question.” 

He would not have done the thin<^ 
twico in the Court of any Judicial Officer 

fit for the position of a Subordinate Judge* 

but before the unfortunate Commissioner 
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he did it again at p. 22.A, again p, 23-A, 
and twice more under aggravated circum- 
stances in the course of the cross-exami- 
nation of Izhar-ud-din Ahmad at p.,34-A; 
though it is interesting to note that on 
the second occasion he was just too late, 
the witness had put his foot in the trap 
before he could be stopped. One can only 
wonder what opinion they hold in Calcutta 
regarding the competence and intelligence 
of the Courts in these provinces, if they 
really suppose us capable of decreeing a 
claim for Rs. 40,000 on the practically 
unsupported testimony of two witnesses 
whose cross-examination was conducted 
under these conditions. After having said 
this, it is really idle for me to discuss 
further details in this evidence. I migiit 
comment on Izhar-ud-din’s remarkable 
statement that he is positive as to the 
amount of the dower-debt in this case be- 
cause no woman is married in Behar for 
any lesser dowry; or point out that, 
according to his admissions on p. 34.A, 
he either knows nothing about the tlireo 
genllomen named as having acted as 
“Kazl” and formal witnesses totiieplain- 
tilf’a inarriage with Raja Muhammad 
Salamat Khan, or elso really believes 
them to bo still alive and residing in 
Patna city, whereas it is an essential part 
of the plaintilT’s case that tliey are dead. 
Nor need I insist on the witness, obvious 
belief {boforo ho hastily corrected himself 
j). 3G A) that there was railway communi- 
cation open between Azamgrah and Patna 
at the date of the alleged marriage. I 
am therefore not particularly impressed 
with the fact that this e.\-Polica OlFicer 
was clever enough (also p- 3G-A) to turn 
on his cross-examiner, by assorting that 
it was nob any agent of the plaiubiiV's 
who had arranged with him about the 
ovidonco he was to give, but, on the 
contrary, the general attorney of tlio 
dofondants had brought him tlieir compli- 
ments and a polite ro'juost not to give 
evidence in the case. Once the witness 
had been named, the defendants knew 
quite well that he would have to give 
evidence; if they liad decided to tamper 
with him, their request would have taken 
a very dill'erent from. 

I have given reasons enough for con- 
curring with the Court below in rejecting 
the direct evidence for the plaintitd’ on 
the subject of her marriage at Patna in 
1861-2 A. D. This involves the failure 
of the claim for Rs. 40,000 on account 


of dower-dobt. It has nob been suggested 
before us in argument that we are bound 
to come to some finding on the question 
of marriage or codcubinage in order that 
if we find a marriage of unknown place 
or date established by the circumstantial 
evidence, we might decree in favour of 
the plaintiff the minimum dower-debt 
prescribed by Mahomedau law. One reason 
why the point was nob taken may be the 
provision made for the plainbill by the 
deed of 22nl February 1886, which is 
very far in excess of the minimum dowry. 
I feel serious doubts whether we ought 
to discuss further the circumstantial evi- 
dence in favour of tlie proposition that a 
marriage must have taken place, on some 
date or other and probably inside the 
Fort at Azamgarh, between the plaintiff 
and the late Raja Muhammad Salamat 
Khan. 

The plaintiff has elected to reserve 
the question of her claim to a share 
in the estate to a separata litigation; in 
such a litig ition she would have to take 
the opinion of the Court as to the effect 
of her deeG of relinquishment of 22Dd 
February 16SG (P. llPOand also as to the 
validity of the dispositions of his pro- 
perty effected by the late Raja in his 
life time. If the plaintiff desires to carry 
the matter further, even a finding in 
favour of the marriage in the present 
suit would not operate so as to conclude 
the litigation. In the case now before us, 
the plaintiff stands committed to the 
plea that her marriage with Raja ifubaiu- 
mad Salamat Khan took place inside the 
house of Sadiq Husain Klian, in the city 
of I’atna, in or al)out the year 186l.'2 
A. D. My finding is that no such marriage 
took i>iacc. The circumstantial evidence 
relied on by Mr. 0‘Conor is evidence 
liiat a marriage took place somowhere, 
periiaifs before lo77, or 1880 A. D. but 

carlainly before ciie i>Iaintiff wont on 
pilgrimage to Mecca in 1887 A. I), ostens- 

second wife” of Raja Muham- 
mad Salamat Khan. The evidence about 
this pilgrimage is a strong point in the 
plaintiff s favour, read in counestion 
with the evidence of Shah Salimullali 
(P. 4-A). who strikes me as a truthful 
witness, it becomes even stronger. This 
gentleman s father was a religious teacher 
of some local renown; ha had made dis- 
ciples of the late Ruja and of his mother, 
as well as of the plaintiff. The pilgri- 
mage to Mecca must have taken place 
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under the influence of this conversion 
and so to speak, under the auspices of this 
spiritual guide, It seems equally hard to 
believe that Eaja Muhammad Salamat 
Khan would have deceived his spiritual 
guide as to the plaintiff’s position, or 
that the latter would have allowed him 
to make the pilgrimage in the company 
of^ his mistress, passing her off as his 
wife, yet there are arguments on the 
other side, and more particularly the word- 
ing of the Eaja’s deed of 22nd Febru- 
ary 1886. 'It is true^ he once more calls 
Mt. Shabban Bibi my second wife”, but 
he avoids calling her his “Rani” or his 
wedded wife”, and the whole tone of 
the document is inconsistent with the 
idea that he regarded her as heir to a 
substantial share of his estate under the 
ordinary rules of Mahomedan law. 

I do not propose to pursue this matter 
further. It is one thing for a lady in the 
position of this plaintiff to ask the Court 
to infer from evidence of long continued 
and exclusive cohabitation, on the osten- 
sible footing of a lawful wife, that there 
must at some time or other have been a 
valid marriage between herself and the 
late Eaja Muhammad Salamat Khan; it 

IS not quite the same thing to set up a 
marriage at a particular time and place, 
and then to fall back on the circumstan- 
tial evidence when the case actually set 
up has be^i disproved. Moreover, when 
once the Court has come to a clear find- 
mg as I think we must do in this case, 
that the connexion between the parties 
was in Its inception an illegitimate one 
1 IS a very difficult matter to infer a 
subsequent marriage from the sort of 
evidence with we are asked to rely upon 
in this case On the evidence as it stands, 

1 think the proper course is to dismiss 
he appeal upon a finding that neither 
the marriage set up by the plaintiff, nor 

the story of the Rs, 40,000 dower debt 
IS a myth, and that the plaintiff’s claim in 
this suit must fail. It would, I think, be 
unfortunate if we were to leave our own 
Opinion on the question of the plaintiff’s 
marriage in doubt after this protracted 
and expensive litigation. It may be that 
our view will not in law irrevocably bind 
the par les. But I think that the parties, 
after all the able argument to which we 
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have listened, are at least entitled to my 
opinion for what it is worth. If the docu- 
ments and the admitted facts of the case, 
such as the acceptance of the plaintiff as 
a disciple and^ the subsequent pilgri- 
mage to Mecca, stood alone, I should un- 
hestitatingly 6nd it proved beyond doubt 
that at some time or another the Eaja 
eventually married this woman, but 
that, being the class of woman she was 
she freely and with full understanding 
relinquished all her rights in exchange 
for the present transfer which was made 
to her, and which gave her a certain 

- 1 • % • come to the 

conclusion, having regard to the false 

case of the Patua marriage, and the ex- 
travagant dower which she has foolishly 

set up in her old age, that she is unable 
to prove anything better, and that any 
Court ought to hold that, such a ridi 
culoug story is hopelessly inconsistent 
with the existence of an honest one or 

of any real marriage at all. I woiild’add 

that I entirely agree with all that mv 

ducb of the examination of the Pofr. 
witnesses before the Commiitne^ 
Calcutta. Such proceedings only brin« 
the law into discredit and contempt" 
They react upon those who are rosnoiS'' 

hie for them. The impression left upon 

re[tin“.‘H adopted'for 

getting the evidence of these witnesses on 

to the record, and by the conduct ^f the 

plaintiff s representative while they were 
under examination, is that the evidence 
ffiven by these two men is quite worth. 

missed with costs, lucludinrr fppq .• . 

Court on the higher scale. ^ 

v.B./e.k. App eal dimiissal, 

A. I. R. 1S19 Allahabad 123 

Stuart and Eyvrs, .J,T. 

Hatan Sen Singh — Plain'-irr \ i 

Trijjalhi Vgarnath and ethers— T )q 

fendants-Raspondents. 

First Appeal No. 253 of 1918 Denn.i 

on 17th .July 1919 from the deciS^T S 

Si>nple morfgage-Whole of equity 

demption in property men\\r\r^c^A^^ i 
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demplion of others purchased by mortgagee 
— Suit for foreclosure in respect of mortgages 
by conditional sale-Full amount due de- 
manded — No mention of purchase of any 
portion of equity of redemption made nor 
reduction in amount allowed in amount to be 
^ia_Decrce passed and full amount paid 
by mortgagor— Subsequent suit for declare 
lion by mortgagee that he was full owner 
of property of which he hod purchased equity 
of redemption— Suit was barred by 
ples of res judicata as weU as equitable 
estoppel— Evidence Act (1872), S. 115. 

T. executed three deeds of conditional sale in 
favour of tho Raja of Bansi, and subsequently 
executed a simple mortgage iu tho Raja s favour. 
The Raja instituted a suit on the last mortgage 

and obtained a simple money -decree, in execu- 
tion of which ho brought to sale tho whole of the 
equity of redemption 'of some of the properties 
mentioned in the deeds of conditional sale, and a 
portion of the equity of redemption of others, 
and I'urchased these interests himself, and con 
tinned in possession without causing any entries 
to be made in tho revenue records as to the pro- 
perties of which he was the mortgagee and those 
of which he was the owner. The Raja then sued 
for foreclosure iu respect of the three deeds of 
conditional sale, and demanded the full amount 
due thereon; he made no mention that he bad 
purchased any portion of thcoiuity of redemp- 
tion, uor did bo allow for auy reduclion in the 
iinmunt to bo paid for redemption in virtue of 
bis purchase of a portiou *of the equity of lo- 
dempiion and, in the course of the suit he denied 
tint be had made such a purchase. Ho obtained 
a decree and the mortgagor paid up the amount 
duo. The Raja then instituted the present suit 
for a declaration that ho was the full owner of 
the properties of which be had purchased the 
of rcdcniptioii. The trial Court di^ioissou 
the suit on the ground that tt was barred both 
by res judicata and by the principle of estoppel. 
On appeal to the High Court: 

llelih that the suit bad been rightly dismissed 
and that as the Raja bad dflibcratcly agreed lo 
return the prop3rt\ free of all cuciimbrances on 
being paid a certain sum and as tha.t sum ha<l 
been paid the suit was b.irred by cinit;ible estop- 
]iol, and this would be so oven if tho defendant 
^v;ls in a position to Know that the phiintiti bad 
a title Uiider which lie could have retained full 
inonri-.'Uii'v rights over a poriion of the property 
coiiC-wncd. LB12 oC1] 

B. E. O'Conor, Tcj J^ahadiir So i-ni, 

and Isii'or Snrou — for 

Moti L"/ anl BohJeo Horn Dor-: 

— for BcsiJondent-^. 

Judgirtcnt. — TiipaMii ( who 

is Mio head of a faiidlv of 'I'ewari Ih jli- 
ir.iiis in the Ihiiisi touhd i V ioii cd ilie 

ioasti Id d^rict, e.KecuLcd thieo -ijeds of 
conditional an lo on bith 'Juno tdli 

Septeinl'Or and I'.ith Tune Iddd in 

iavour ol Baja Ihun Sin;-;h, who w;*o thou 
lliu Th'-ja of Band. By thcao deeds ho 
inoitd:*;a-’d various propoifciea. On iTlh 
jMarch B'-'^T Trii^athi I’iTirn'B.h executed 
a deed of siinplo moil-payo in favour of 


Raja Ram Singh. The Raja inafcituted a 
suit on the basis of the deed of the 17th 
March 1887. In the course of the pro- 
ceedings he withdrew all claim for relief 
other than a simple money decree. Hg 
obtained a simple money decree on the 
28th April 1894, and in execution of that 
simple money decree he brought to sale 
(in some instances) the wholeof theequity 
of redemption in certain property mort- 
gaged under tho first three deeds and (iu 
other instances) a portion of the equity 
of the redemption in certain other pro- 
perty mortgaged under the first three 
deeds, and purchased these interests 
himself. The sale took place on 20th 
May 1901. and was confirmed on 16th 
July 1901. The Raja being in possession 

of the property mortgaged under the first 
three deeds, continued in -possession but 
made no attempt whatever to have an 
entry made in the revenue papers to 
show of what portion of the property he 
was mortgagee and of what portion he 
was owner. Tiie Raja -dieJ. He was 
succeeded by Raja Rattan^Sen Singh, who 
died during the course of those proceed- 
ings. Raja Rattan Sen Singh instituted 
suits for foreclosure on the first three 
deeds. In those suits he demanded that 
the mortgagors should pay the full 
amount due on these deeds but did not 
state anyw'here that he had purchased 
any portion of the right of equity of re- 

himself, and he allowed for no 
redemption of tho amount to be paid for 
redemption iu view of the fact that he 
had acquired a portion of tho equity of 
rodemption himself, and when tho other 
side suggested (in one suit at any rate) 
that he had purchased a portion of the 
equity of redemption himself, he appears 
to have denied the allegation. He ob- 

tainel decree in tho following form; 

• Th:U the full amount due under the deeds 
should be p.ihl 10 him by certain date and if 
Ih amoimt n.o not paid to him Vhe property 
,l-.ould bu he! 1 fo.cv los-.d to him but that if the 
:linoLlut^ were paid, it >h-.''ild ‘bo incumbent on 
him to return the prop rly to the defendsnis 
.•i- u-ofidl mofUtuos and chuges \yhijh the 
plniutili or auyh dy lluough biin miglit have 
eifa'.-.d on it as al-o t > iposse.s 'oo owa tho 
piv'porly I-' the drf', ndaut'.’’ 

Tho niortv igois piid up tho a-.r^ounts duo 
li'idor the doorcos in I'dll and BdB2. 
Tho B.aji tho.ii instituted a s nit for a de- 
claration that ho was full o'o.-ncr of por- 
tions of tho property to tho extent to 
which he liad purchased the portions of 

tho riehts of the equit v of rodemption. 

' 
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The learned Subordinafee Judge dismissed 
his suib on the ground that it was barred 
both by res judicata and by the principle 
of estoppel. The present first appeal 
is preferred. We consider that the 
learned Subordinate Judge rightly dis- 
missed the suit. He states in his judg- 
ment; 

“Leaving aside the many arguments which 
the learned lawyers addressed to me on behalf 
of the plaintil! and the learned expositions of the 
law of res judicata which they made what I 
want to ask is how can the plaintiff back out of 
the express order in the decree whether rightly 
or wrongly made. I do not think he can so long 
as decrees are decrees.” 

There is much sound sense in this rea- 
soning. Further it is to be noted that 
by carefully suppressing his present pleas 
the plaintiff-appellant obtained something 
like double the amount of the money to 
which he would have been ’entitled had 
he advanced them. We consider this a 
clear case of res judicata, and the plea 
of equitable estoppel appears also to have 
been made out in spite of the fact that 
it must be presumed that the defendants- 
respondents were aware of the 
purchase of the rights of equity 
of redemption. But it is to be noted 
that when they themselves put the 
point forward apparently in order to 
reduce the amounts that they had to pay 
the plaintiff-appellant apparently denied 
that he had made any purchase, and the 
Court held against the defendants-res- 
pondents because they were unable to 
prove the allegation. When the plain- 
tiff-appellant deliberately agreed to re- 
turn the property to the defendants clear 
of all mortgages and charges provided 
they paid a certain amount, and they did 
pay that amount, it appears to us that 
this suit would be barred by equitable 
estoppel, even if the defendants-rospon- 
dents were in a position to know that 
the plaintiff-appellant had a title under 
which he could have retained full pro- 
prietary rights over a portion of the 
property concerned. We therefore dis- 
miss this appeal with costs, including 
fees on the higher scale. 

V.B./r.K. Appeal dismissed, 

A. I. R. 1919 Allahabad 125 

Knox, J. 

Parshotam Das — Accused — Applicant. 

V, 

Empero? — Opposite Party. 

^ Criminal Eevn, No. 812 of 1918, De- 
cided on 15th January 1919. 


U. P. Municipalities Act (1916), S. 314 — 
Prosecution for offence under Act started 
by Inspector of Water Works is not legal — 
Authority of Municipal Board is necessary. 

Under S. S14 a prosecution in respect of an 
offence punishable under tlic Act can be started 
only on the complaint of or upon information 
received from the Municipal Board or some per- 
son authorised by the Board by general or 
special order in this bebalf. An Inspector of 
Water Works has no authority to start a pro- 
secution in respect or an offence punishable under 
the Act. [P 125 C 2] 

G. P, Boys and Purusholtam Das 
Tandon — for Applicant. 

E. Malcomson — for the Crown. 

Judgment. — Parshotfcam Das has been 
convicted by a Magistrate of the First 
Class at Mirzapur of an offence which is 
set out in the judgment as violating the 
provisions of R. 53 (c) of the Water 
Supply Rules in throwing vegetables in 
the water whereby the water was likely 
to be fouled. He has applied to this 
Court in revision against his conviction, 
and one of the grounds on which he bases 
his application is that the only officer 
who could have made a regular com- 
plaint was the Secretary of the Munici- 
pal Board and the Inspector of Water 
Works had no authority to start a pro- 
secution. The Water Works Act of 1891 
has been repealed by the Local Act 2 of 
1916. S. 314 of that Act says tliat un- 
less otherwise expressly provided, no 
Court shall take cognizance of any of the 
offences punishable under that Act except 
on the complaint of or upon information 
received from the Board or some person 
authorized by the Board by general or 
special order in this behalf. It has not 
been shown to rao that the prosecution 
in this case has been instituted by the 
Board or any person authorized by them 
in this behalf. The Board in this ques-' 
tion is the ^Tunicipal Board. This olqec- 
tion is fatal and the conviction and sen- 
tence must be and are hereby set aside. 
The fine or any portion of it, if 
must be refunded. 

But I wich to point out that jiossibiv 
this need not have been the rosuU if the 
learned Assistant Government Advocate 
who has appeared on belialf of the Aluni- 
cipal Board had received proper instruc- 
tions. The point taken by the learned 
counsel in this connexion has been clearly 
set out in the portion for criminal revi- 
sion. A copy of that petition was sent 
down to the District Magistrate of 
Mirzapur and he asked for instructions 
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that were furnished to the Assistant 
Government 'Advocate. They run as 
follows : — ‘ Seen, no instructions neces- 
sary. ” Then there are the initials of 
some. person ; who that person may be 
I cannot say. Now if ever there was a 
case in which special instructions were 
called for, this was one. The 'record of 
the learned Magistrate who tried the 
case teems with difficulties. The case is 
not an ordinary case. 1^’rom the record 
it appears that the complaint against 
Parshottam Das was that he with 
several memhors of his family ladies and 
children, visited the storage reservoir at 
Tanda, that the chaukidar of that place 
asked the accused not to enter the gravity 
main or the valve-tower. lie is said to 
have been answered sharply. As I have 
virtually set aside the proceedings as 
being unauthorized, I do not wish it to 
be understood that I endorse all that has 
been said by the witness in the case. 

The case has not been properly tried and 
no judicial pronouncement can be made 
upon the evidence as it stands, but the 
learned Magistrate wlio tried the case 
had before liim allegations which were of 
a very serious nature. I repeat them 
here simply to show what the allegations 
in tho case were. If Parshottam Das or 
any other person did, on 28th August, 
enter this reservoir or part of the re- 
servoir and did repel the chaukidar as 
alleged, he was guilty of a very reprehen- 
sible act and an act that might have 
endangered the health of i\lirzapur. If 
he has not been convicled tiio fault ap- 
pears to me to he to a great extent with 
the District Magistrate of Mirzapur. He 
should undoubtedly ha^e sent instructions 
to enable the Assistant Government Ad- 


^ocatuto properly plead tho case, M’o 
lealG do nut know what jdace was in- 
vaded, how far the invasion of the idace 
was an oli'enco under tho Water Supply 
Pules and wo do not know' whetlier any 
per,cn aiitliou'/ed b\ the Duard did in- 
stituLe ihis case. Theio is on the record 
a letter marked Px. J of lOtli Octul-cr 
ft pur]iorts to bo a jcpoit nuuio 
by one H Chatterji to the Lludimanof 
the -Muniuipal Uuaul of .Mii/apur. It 
was a \eiy j.ioi-tj' let.ort to bavo boon 
naule. It is entloisedl appiiently by tho 
Distrmfc .Migistrato of Al ir/apur. ' Tho 
Disufiet Magistrato mayor inay not lo 
authui izod to institute prosecutions. If 
ho was, ha should have sui)piied tho 


Assistant Government Advocate with 
this information and with the notification 
by which this fact could have been veri- 
fied. The endorsement is apparently to 
the Subdivisional Officer and runs thus : 

“ case instituted for act prejudicial to public 
health by fouling the town supply reservoir 
instituted againt Parshottam Das and sent to 
you for trial. ” 

If nothing more transpired then there 
appears to be no institution by the Board 
under S. 314, Local Act 2 of 1916 com- 
plaining of any offence under the Act, 
The Subdivisional Officer apparently 
entertained this view of the case, for on 
his record the offence complained of is 
set out as S. 277, I. P. G., and S. 47 (b) 
Water Works Act. An explanation of this 
matter should undoubtedly have been 
furnished to the Assistant Government 
Advocate. I will not allude to the other 
irregularities which has taken place and 
I make this special mention in the hope 
that the District Magistrates will take 
care to supply the Assistant Government 
Advocate with full and proper instructions 
wdien they are asked for thorn. If they do 
noband this is nob the first time that this 
has occurred and the Assistant Govern- 
ment Advocate is therefore unable to 
supply necsssary information, it is they 
who are responsible for miscarriages of 
justice, if any, do occur. I did at one 
time think of sending this case back for 
retrial but I felt that to make any such 
order would ential hardship upon the ac- 
cused to which he ought not to be put. 
v.jj./u.K. Order set aside. 
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PiAriQCE AND ITGGOTT, JJ. 

E<i7n SiiKjh and others — Plaintiffs — 
Apiiellniits. 

T. 

Baij and others — Defendants — 
Pespondents. 

SecunJ Apitcal No loI8 of 19lG, Do- 
cided on 2()bh November I'dlS, from de- 
cree of Dist. Judge, Aloradal ad. 

(a) Transfer of Property Act (1882), S. 60 
r.lcie' admission that mortgagee has become 
owner tloes not entingnish inortga'jje. 

A n by a ini^rtguLor or all under- 

.'•biinlii.g b.lw Lcu Ij ini and tlu* inoil'.’a^eo that 
ilio inurlgigie lias Licou.o tho oundr of tho 
ni' rt I ll j H'l o rt y ca nnot cxlincuiAi the luoit- 
|.,,uo I'l- iL.'iroy llio xiL'lit of redemption of tho 
ini i t- uor. ( j. j.2^ 

(b) Transfer of Properly Act (1882), S. 60 
— Act of parties referred to in S. 60 as extin- 
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guishing mortgage must be independent of 
mortgage transaction. 

It is open to a mortgagor and mortgagee 'to 
enter into a contract subseijuently to the mort- 
gage for the sale of the mortgaged 'property to 
the mortgagee. But the contract must not be 
part and parcel of the original loan or mortgage 
bargain. In other words, the act of the parties 
that is referred to in S. 60 as extinguishing a 
mortgage must be one which is independent of 
the mortgage transaction and is not a part and 
parcel of it. [P 128 C 1] 

Gulzari Lai and Tej Bahadur Sapru — 
for Appellants. 

Surendra Nath Sen — for Eespondents. 

Judgment. — The two Appeals Nos. 
1548 and 1549 of 1916 are connected and 
arise out of one decree passed by the 
learned Judge of the lower appellate 
Court on 14th August 1916. The rele- 
vant facts are as follows : Paran Singh, 
Mohan Singh and Jhanda Singh executed 
a deed of mortgage on 17th September 
1862 in favour of Nathu Singh and others 
in lieu of Rs. 1,6C0 in respect of ten bis- 
was of Tarapur and ten biswas of Mukam. 
The mortgage was by way of conditional 
sale and the term was up to the end of 
October 1862. Both the mortgagors and 
the mortgagees are dead and the present 
litigation is between their descendants 
and certain transferees from some of the 
heirs of the mortgagees. The suit out of 
which these two appeals have arisen was 
instituted by the heirs of Paran Singh, 
one of the mortgagors, on 3rd August 
1914, in the Court of the Subordinate 
Judge of Moradabad for redemption of 
the mortgage of 1862. Among the defen- 
dants were impleaded the heirs of the 
original mortgagees, the transferees from 
the latter, and the heirs of Mohan Singh 
and Jhanda Singh, the two other original 
mortgagors. The plaintiffs claimed to 
redeem the mortgage on the payment of 
Rs. 1,6C0. The separate sets of defen- 
dants raised various defences, some of 
which were common to all. It may be 
noted here that the pro forma defendants, 
namely, the heirs of Mohan Singh and 
Jhanda Singh, put in no defence. The 
Court'of first instance decreed the claim 
of the plaintiffs. 

Two appeals were preferred from its 
decree by separate defendants. The learned 
District Judge disagreed with the Court 
of first instance on the question whether 
the mortgage in suit subsisted at the time 
that the claim was brought. One of the 
pleas in defence was that there was no 
mortgage executed by the ancestors of 


the plaintiffs, as alleged in the plaint, 
but a conditional sale and that after the 
expiry of the term fixed in the deed the 
sale had become absolute. Moreover, the 
act of the original mortgagors themselves 
had extinguished the mortgage of 1862 
and the original mortgagees and after 
them their descendants had been in pos- 
session of the property sought to be re- 
deemed as owners. The learned Judge 
in considering this plea came to the con- 
clusion that the notices issued by the 
Tahsildar, one in 1862 at the instance of 
Paran Singh and the other in 1868 at 
the instance of Jwala Singh, one of the 
mortgagees, as also the entries in the re- 
venue papers subsequent to the issue of 
these notices, showed that the mortgagors 
had by their own act extinguished the 
mortgage. He therefore held that there 
was no subsisting mortgage which the 
plaintiffs could redeem. The decree of 
the first Court was accordingly reversed 
and the claim of the plaintiffs dismissed. 
Because there were two appeals before 
the learned Judge from separate sets of 
defendants, two decrees were made against 
the plaintiffs and hence they have pre- 
ferred two appeals here. Practically 
there is one appeal and the point at issue 
between the parties is one and the same. 

It has been contended and contended 
very strenuously on behalf of the plain- 
tiffs-appellants that there is no evidence 
on the record in support of the view of 
the learned Judge that the mortgagors 
had hy any act of their own extinguished 
the mortgage of 1862. "Moreover, the 
learned Judge did not quite appreciate 
the principle of law which he refers to 
by quoting S. 60, Act 4 of 18b2. We 
have therefore to consider two points in 
the appeals, namely, first, whether there 
is any evidence to show that the original 
mortgagors hy their act extinguished the 
mortgage of 1862 and whether that act 
of theirs under the law amounts to an 
extinguishment of the mortgage. The 
notice of 1862 was issued at the inst'Mico 
of Paran Singh asking for the nuitation 
of names in favour of the mortgagees ns 
owners on the ground of sale. There is 
nothing in the notice to show what sale 
it was and whether it was a sale inde- 
pendent of the conditional sale of 17th 
September 1862. There is no evidence 
on the record to show that the mortga- 
gors subsequent to the mortgage sold 
their equity of redemption to the mort- 
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gagees prior to the notice issued by the 
Tahsildar on 13tb December 1862. 

In fact there could not have been any, 
as no mention of it is made in any of the 
written statements of the contesting de- 
fendants. Presumably the sale referred 
to in the notice is the conditional sale of 
17th September 1862. The period fixed 
in the deed having expired at the end of 
October 1892, the parties inferred that 
the sale had become absolute. The notice 
of 1868 was, as we have already said, 
issued at the instance of one of the mort- 
gagees. In that notice mutation of names 
is asked in favour of the mortgagees in 
the column of owners on the basis of 
possession. No mention of sale is made 
in it. After the issue of the two notices 
no doubt the names of the mortgagees 
were entered as owners and no objection 
was taken on behalf of the mortgagors. 
But a mere admission by a mortgagor or 
an understanding between him and the 
mortgagee that the mortgagee has become 
the owner cannot extinguish the mort- 
gage or destroy the right of redemption 
of the mortgagor. In our opinion there 
is no evidence on the record to show that 
the mortgagors had by their act extin- 
guished the mortgage of 1862. As to 
what act would amount to the extinguish- 
ment of a mortgage has been well illus- 
trated in several rulings. We would 
refer hero to two of them, namely, Ahd\d 
Rahirn v. Madhavrav Apaji (l) and 
Kanhayalal Bhikaram v. Narhar Lax- 
ina7ishet I n^ii (2). It was laid down in 
the latter case that it was open to a 
mortgagor and mortgagee to enter into a 
contract subsequently to the mortgage 
for the sale of the mortgaged property to 
tlio mortgagee. But it must not bo part 
and parcel of the original loan or mort- 
gago bargain. 

In other words, the act of the jiarties 
that is referred to in S. 00. Act 4 of 18^2. 
and wliicli is relied iifion by the learned 
Judge must he orio which is indei'-ondont 
of the mortgage transaction and is not a 
jiart and i)arcel of it. fn the present 
case all that we can find from the evi- 
dence is that the acts relied upon by the 
defendants were merely those wliicli re- 
cognized the conditional sale to have i)e- 
come absolute and virtually done to en- 
force the clause in the deed according to 
which the conditional sale was to hecomo 

[isyol iBHom. 7'y. ~ 

(‘2j [1^03] Dorn. 297. 


absolute after the expiry of the term. 
We therefore find that no acta of the 
mortgagors have been proved to show 
that they had parted with their equity 
of redemption or that they had extin- 
guished the mortgage of 1862. This find- 
ing however does not dispose of all the 
pleas raised in the case before the 
learned Judge. He has virtually dis- 
posed of the appeal on a preliminary 
point. We therefore allow the appeal, 
set aside the decree of the lower appel- 
late Court and remand the case to it for 
trial of the other issues raised before him 
according to law. Costs of this appeal 
will abide the event. 
v.b./R.k. Appeal decreed, 
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Rafique and Lindsay, JJ. 

Mt. Maina Bibi and others — Defen- 
dants' — Appellants. 

V. 

Wasi Ahmad and others — Plaintiffs 
and Defendants — Respondents. 

First Appeal No. 88 of 1916, Decided 
on 12th March 1919, against decision of 
Sub-Judge, Allahabad, D/- 18-5-1916. 

(a) Mahonsedan Law — Dower — Widow 
in lawful possession of husband's estate can 
retain possession against heirs till her claim 
for dower is satisfied — She is however liable 
to account for profits — She cannot set up 
right of possession against creditors — Claim 
for dower debt ranks equally with claims of 
other creditors of husband. 

Where a Mahomedau widow obtains possession 
of her husband’s estate lawfully, i. e., without 
force or fraud, she is entitled as against the other 
heirs to rofain possession of the entire estate till 
her claim lor dower is satisfied, subject to an 
ebUgatiou to account for profits, and the co- 
heirs cannot eject her without payment of that 
portion of the dower debt which is chargeable to 
thc-ir share of the estate. In this sense and to 
this cxlcnl the right of the widow is analogous 
to that of a U'Ufruetury mortgagee. She how- 
ever cannot sot up any such right of possession 
against oroditers c-laiming to have the debts 
owing to them from the husband satisfied out of 
tlfcc'^late. She is Tiot a secured creditor, her 
claim for dower debt ranks equally with the 
claims of other crcditois of her husband. 

[V 133 C 1, 21 

(b) Civil P. C. (1903). S, n-Suit (fgninst 
Mahomeclan widow for recovery of property 
held by her in lieu of unsatisfied dower — 
Plaintiffs granted decree for possession on 
payment within specified time of their share 
of dower debt — Failure by plaintiffs to make 
payment— Property then gifted by widow to 
sons and daughters of her sister's son — 
Suit by heirs for possession of their share 
after her death held net barred under S. IP 
'ihe heirs of a Mabomedan brought a suit 
against bis widow to recover his estate which 


1939 


Mt. Maina Bibi V. Wasi Ahmad Allahabad 129 


the widow was holding in lieu of unsatisfied 
dower, the amount of the dower was ascertained, 
an account of the profits received by the widow 
was taken, and the plaintiffs were^’given a decree 
for possession of their share of the estate on pay- 
ment within a specified time, by them of their 
share of the dower debt, failing which the suit was 
to stand dismissei. The plaintiffs failed to pay, 
whereupon the widow made a gift of the entire 
estate to the sous and daughter of her sister’s 
son, and the heirs then sued for possession of 
their share after her death : 

Seld : that the suit was maintainable and 
was not barred by the rule of res judicata. 

IP 131 0 1] 

❖ (c) Mahomedan Law— Dower— Widow in 


possession of estate in lieu of unsatisfied 
dower debt cannot alienate, it. 

A Mahomedan widow in possession of her 
husband’s estate in lieu of unsatisfied dower can- 
not, under the Mahomedan law, alienate the 
estate, though she may transfer liar dower debt 
or her right to retain possession of the estate. 

[P 13a C 1] 

S. M. Sulaiman, Surendra Nath Sen 
and Motilal Nehru — for Appellants. 

Tej Bahadur Sapru^ Iqbal Ahmad, 
Hyder Mehdi and Muhlitar Ahmad — for 
Respondents. 

Judgment. — The following pedigree 
will explain the right under which the 
parties to the appeal are disputing : 


Shaikh Shamsher AH 

I 


I 


Shaikh Aminuddin=Khairunni8a Bibi. 

i 

Barkatunnisa=Maulvi Maslahuddin Ahmad, 

1 


I 

Shaikh Kazim Ali, 

I 

Shaikh Muinuddia=Maina Bibi, 
defeudaut 1. 


I 


I 

Umraahani Bibi= Muhi'bunissa Miiizuonissa 
Wasi Ahmad, Wakil Ahmad. Zubair Ahmad. Mir Rijait Bibi=Shaikh Bibi=Hakira 
plaintiff 1. plaintiff 2. plaintiff 3. Husain. Mohd. Fakir, Ahmad Hasan. 

defendant 7. 


I 


Shaikh Muhammad Nazir, defendant 8. 


Shaikh Muhammad Shakir, defendant 9 


Muinuddin died on 6th May 1890 pos- 
sessed of immovable property the in- 
heritance to which is in dispute in the 
present case. He died leaving him sur- 
vivirig his widow, Mt. Maina, and his 
cousin, Mt. Barkatunnissa. Mt. Maina 
entered into possession of the entire es- 
tate and professed to remain in possession 
in lieu of her unsatisfied claim for dower. 
Mt. Barkatunnissa died on 27th June 
1892 and her husband Maslahuddin died 
on 17th August 1897. Her mother Mt. 
Khairunnissa died on 22ad December 
1898. We refer to the husband and the 
mother of Mt. Barkatunnissa as under 
the Mahomedan law they and her chil- 
dren would be her heirs on her death. 
After her death and that of her mother 
and husband her sons became entitled to 
72 sihams and her three daughters to 
36 sihams in the estate of I\Iuinuddin. 
Mt. Maina the widow was entitled to the 
remaining 36 sihams. On 13th May 1899 
two of her daughters, namely, Mts. Um- 
mahani Bibi and Muizunnissa Bibi in- 
stituted a suit for the recovery of their 
share in the inheritance, namely, 24 si- 
hams, impleading Mt. Maina and the 
other descendants of Mt. Barkatunnissa 


as defendants in the case. One of the 
pleas on behalf of Mt. Maina was that 
at the time of the death of Muinuddin, 
his aunt and his stepaunt were alive 
and Barkatunnissa was not an heir under 
the Mahomedan law to Muinuddin. She 
further pleaded that her dower debt was 
Rs. 51,000 and in lieu of it lyiuinuddin 
before his death bad gifted the immov- 
able property to her. 

The pleas in defence were disallowed. 
The Court held that Mt. Barkatunnissa 
was an heir of I'duinuddin ; that the 
dower debt of Mt. Jlaina was Rs. 51,000 
and that no gift had been made by Muin- 
uddin of the property in question in 
lieu of dower. The claim of the two 
ladies was decreed for the recovery 
of 24 sihams on the payment of 
Rs. 3,943-12-10, the proportionate 
amount of dower payable i^y them. The 
noonoy was paid and the two ladies re- 
covered possession of their share. On 
25th April 1902 the three sons of Bar- 
katunnissa and her third daughter, Mt. 
Muhibunnissa, brought a suit for the re- 
covery of 84 sihams impleading as defen- 
dants in the case Mt. Maina Bibi, !Mt. 
Ayesha Bibi and Mt. Ummaliani Bibi and 
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Mt. Muizunnissa Bibi. The last two 
were pro forma defendants. Mt. Ayesha 
Bibi was impleaded as a defendant in 
the case on the allegation that her right 
to succeed to the property left by 
Muinuddin vvas set up by Mt. Maina in 
the suit of 1819. The plaintiffs alleged 
in their plaint that tho dower of Mt. 
Maina was fatmi dower that is Rs. 107, 
which had been realised by her from 
the income of the estate, and that they 
ware ^entitled to immediate possession 
without payment of any sum. They 
however said that in case the Court 
found that any part of tho dower had 
not been paid, they were willing to 
pay the amount determined by the Court. 
They accordingly prayed for possession 
of 7/12ths of the property without pay- 
ment or in the alternative on payment of 
such sum as the Court might find due. 
Mt. Maina was the cliief contesting de- 
fendant inthecase. She i)leaded that the 
dower was Rs. 51,000; that the entire 
property of Muinuddin was gifted by him 
to lier in lieu of her dowor; that the whole 
amount of the dower was still due; that 
she was entitled to interest on her dower 


at the rate of 1 per cent per mensem. 
She also advanced a plea of jus tertii by 
stating that Mt. Ayesha Bibi was the step- 
aunt of Muinuddin and that tho descen- 
dants of a real aunt were alive at tlie 
time. Wo may also mention that one 
Ahdul Shakur and some others had 
brought, about the same time, suits to 
recovov the property left by ^luinuudin, 
on tho allegation l int they were his cou- 
sins. Mt. AyeshaBibi hal also brought a 
suit for tho recovery of her share in tho 
property by right of inheritanco on the 
ground that she was tho steiian.nt of 
.'duinuildin. All the suits including the 
one of tlie throe sons of l^vrrkatun- 
iiissa woro transferred for trial to tlio 
■fudgo of the Small Cause Couit. 

TliO suits of ^[t. Avo^^ha lliln and 
others in wldoh Iho do^c.mdunts of 
'Sit. Barkatiinnis^a were aNo dofcndnT'.ts 
vnth Mt. Maina wore di oiled fir-t anil 
the learned Judge hold that noitb.cr 


Mt. Ave~:h;i 

% 

others were 


Bibi nor AhUil Slnkur 
'Uilitled to inb.crit tho 


and 

pro- 


pety left iiy Muinudin, as they had failed 


to provo their alleged relationship. When 
tho c-se of tho sons of Mt. Barkatunnissa 
came to lie tried, their titio had already 
been settled by the decisicn of tho oilier 
suits and the only points for dotormini- 


tion were the amount of the dower 
the alleged gift of the property in lieu 
of dower and the rate of interest. The 
learned Judge held that the dower of 
Mt. Maina Bibi was Rg. 51,000 and not 
the fatmi dower ; that Muinuddin had 
not made a gift of the property in suit in 
lieu of dower ; that Mt. Maina Bibi wag 
in possession of her deceased husband’s 
estate in lieu of her dower ; and that 3 
per cent per annum should be allowed to 
her by way of interest. He further 
held that she was liable to account for 
profits received since the death of her 
husband. The accounts were taken and 
the proportionate amount due from the 
plaintiffs was found to be Rs. 25,387-5-5, 
A decree was accordingly passed in favour 
of the plaintiffs on 28th November 1903 
for possession of 84 sihams out of 144 
sihams on payment of the said sura with- 
in six months, and in default tho claim 
of the plaintiffs w’as to stand dismissed 
with costs. The plaintiffs appealed to 
this Court and^It. Maina Bibi filed cross- 
objections. Tho only point urged in ap- 
peal related to interest. Both the ap- 
peal and the cross. ohjectioas were dis- 
missed and the decree of the first Court 
was affirmed on 3rd July 1906. The 
plaintiffs did not pay the sum of Rupees 
25,387-5-5 and did not recover posses- 
sion of tho 84 sihams. Mt. Maina Bibi 
executed two deeds of gift in respect cf 
the property in question on 18Ui ^larch 
1907 and 12th June 1907 respectively 
in favour of Khalilur Rahman, Obaidur 
Rahman, Shafiur Rahman and ^ft. 

Ilumairah Biiii, sonsand daughter of 
Muhammal Isa, her nei)hew, that is, 
her sister’s sons. 

On 5th ^lavcli 1908 Khalilur Rahman 
and Obaidur Rahman made a wnkf of a 
port Ion Oi the gifted property and appoint- 
ed their fatlier 'Nrnh'^mmad fsa asmutta- 


wali. On 22nd July 1915 the suit out 
(.'f which llii^ appeal has arisen was in- 
sHtutedhy Wasi Ahmad, M'akil Ahmad 
and Zaliair Ahmad, tho tln'co sons of 
Biiikatuuni'sa, for ib.o recovery of 72 
sihams out t f 1 11 sihams in the estate of 
Muiuudli-i. dJt. ^lui/.unniss ‘ h;ul died 
in tho moanlinv^. Tlio I'biintilVs implea- 
ded in the Case as dofciilants Mt. Maina 
Bibi, her donees, ^fiihaminad Isa, tho 
muttawali. and the husband and tlio two 
$('113 of Mt. Mohihiinnissa. Tho last 
throo wero pro forma defendants. In 
Ihoir j'laint the plaintiffs, after reciting 
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the former litigation of 1902, stated 
that a considerable part of the sum of 
Rs, 25,387-5-5 had been realized by Mt. 
Maina from the income of the estate, and 
that she having parted with possession of 
the property, the plantiffs were entitled 
to possession of the 72 sihams without 
Ijayment. In case the Court was of 
opinion that they could not get posses- 
sion without payment, they were will- 
ing to pay whatever sum was found 
due by the Court in respect of the balance 
of the dower debt payable by them. They 
stated their cause of action to have 
arisen on 18th March 1907 and 12th June 
190/, the date on which the two deeds of 
gift were executed and possession passed 
out of the hands of Mt. Maina, and on 
1st July 1915, the date of refusal by the 
donees to make over possession to them, 
the plaintiffs. Thecontestingdefendants 
raised various pleas in defence. \Ya 
need mention three of them only which 
have been pressed here before us namely 
that the claim was barred by res judi- 
cata; that the plaintiffs could not recover 
possession without payment of the pro- 
portionate sum found due for dower and 
that interest at 12 per cent per annum 
should be allowed on the dower debt. 
The Court of first instance repelled all 
the pleas in defence. The objection 
based on the plea of ree judicata was dis- 
allowed on the ground that: 

the position of Mt. Maina Bibi wbowas'in 
possession in lieu of hordo\>er was analogous 
to that of a mortgagee, and that position was 
not altered or affected in any way by tho decree 
(of 1902). What was done in the former suit 
was that the account was settled between the 
parties up to a certain date and the plaintiffs 
were given the option of raying the amount 
found due by a certain date if they wanted to 
recover immediate possession.” 

_ Tho second objection that the plain- 
tiOs could not get possession without 
payment was rejected for the reason that 
Mt. iJaina Bibi was no jp.oie in posses- 
sion in lieu of her dower and the 
donees from her were nob the donees 
of her dower debt. As to interest tho 
rate allowed in the former suit, viz 
3 per cent per annum, was maintained! 
The Judge however recorded a finding on 
the proportionate amount of dower pay- 
able by the plaintiffs after taking into 
consideration the profits of the estate re- 
ceived by Mt. Maina Bibi. He came to 
the conclusion that the sum of Rupees 

16,297-15-3 was due to Jier. The claim 

of the plaintiffs for possession was de- 


creed without payment of any sum to 
Mt. Maina or her donees. The latter and 
the muttawali ^preferred the present ap- 
peal to this Court and Mt. Maina died 
during the pendency of the appeal. 

The decree of the lower Court is chal- 
lenged on three grounds only which we 
have already mentioned above. In sup- 
port of the first ground, viz., that of res 
judicata, it is urged that the lower Court 
and the plaintiffs are under a misappre- 
hension in thinking that the position of 
a Mahomedan widow in possession of the 
estate of her deceased husband in lieu of 
dower is analogous to that of a mort- 
gagee or that a suit by his heirs against 
the widow for the recovery of possession 
of their share in his estate is similar to 
a redemption suit. It may be that in 
some coses her possession is described, 
for want of a better expression and in a 
loose way, as that of a mortgagee, but the 
incidents appertaining to the i) 03 ition of 
a mortgagee are wanting in her case. Tlie 
case of G/t/4/a7w AH v. Sagir id nism Dili 
(1), is cited in support of the argument. 
In that case it was laid down that there 
was nothing to prevent a Mahomedan 
widow, who was in possession of the pro- 
perty of her late husband in lieu of 
dower, from suing to recover bor dower 
from the heirs of her deceased husband. 
If the analogy of a mortgagee were ap- 
plicable to a Mahomedan widow in pos- 
session of her husband’s estate in lieu of 
dower, she could not sue for tho recovery 
of her unsatisfied dow-er even by offering 
to surrender or surrendering lier posses- 
sion of the estate. The remarks of the 
learned Judges wlio decided tho case of 
Mirza MolunriTTiad Sliaro fal Bahadur v. 
Sliazadi 11 ahiaa Sultan BegoTU (2) are 

relied upon to show that tho suit by a 

widow for the recovery of lier unsatislied 
dower or by the heirs again-t her for- the 
reco\ery of their slmre in the estate of 
her deceased husband is. really in t };0 
nature of an adnnnistration suit, And 
w here a decree in an adjiiini-! ; .a .'on -cin 
is not executed and is al!, ■, cd to bj 
barred by lapse of time, r.o <•' cond suit 
would lie. ^ It is furtiior coiuchdcd tijat; 
if the position ot a kfahoinedan wi in 
possession of her husband's estate ir. iicu 
o^f her unsat sued dower is analo-i us to 
that of a mortgagee, tioseoou-1 so it. Iiy the 
heir wlio sha res in the inlieiifcance \\onl:\ 

(1) U90iT23 AllTdad * — 

(•i) Lioio] 2S I. 0. 101. 
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lie as was held in Sheikh Golam Hussein 
V. Alt. Alla Bukhee (3) and Muhammad 
Zakariya v. Muhammad Hafiz (4). In 
any case the present suit is barred by 
the condition attached to the decree of 
1903 to the effect that in case of default 
the suit was to stand dismissed. Eeliance 
is placed on the case of Lachman Singh 
V. Madsudan (5). For the plaintiff-res- 
pondents the reply is that, as far as this 
Court is concerned, it has been held more 
than once that the’position of a Mahom- 
edan widow in possession of her lata 
husband's estate in lieu of her unsatisfied 
dower is analogous to that of a mort- 
gagee, vide Azizullah Khan v. Ahmad 
Ali Khan (6); and Sita Bam v. Madho 
Lai (7) is cited as authority for the pro- 
position that a second redemption suit 
would lie where the right to redeem is 
not barred by act of the parties or by an 
order of Court. 

The case of Lachman Singh v. Mad- 
sudan (5) is distinguishsd on the ground 
that in that case the decree provided 
that if the redemption was not made 
within the time specified, the right to 
redeem would bo barred. Tlie learned 
counsel for the plaintiffs-respondentscon- 
tends that his right to inherit the pro- 
perty left by Muinuddin was not in dis- 
pute in the litigation of 1902. All that 
was in dispute in that case was whether 
the then i)laintiffs could recover their 
share in the property without payment 
or if on payment, on the payment 
of what sum. The amount of dower as 
also the rate of interest were in dispute 
in that case. Tho amount of dowor, the 
rate of interest and the amount payable 
at tho time of the decreo wore deter- 
mined hy the Court and aro questions 
which cannot be reopened. In the pre- 
sent- case tho ])laintiils are asking for an 
adjudication on the accounts since 1903. 
Their cause of action for tho present suit 
is quite distinct from that in tho suit of 
1902. As to the conditions attached to 
the decree, that in case of nonpaymont 
within six months the suit sliould stand 
dismissed, the onler did not extinguisli 
the right of inheritance but only the 
right to get iininediato possession. In 
order to decide the point under discus- 

fa) Li^vn 3 N. \v. r.Tr. c. R. v,2. 

(•]) tl'.ilTl 39 All. £. 00=11 J. c. 233. 

(3) [1907] 29 All. 181. 

(C) [I,^s8] 7 All. 353. 

(7) [1901] 21 All. 11. 
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sion we must first have a clear idea of the 
position of a Mahomedan widow in pos- 
session of her deceased husband’s estate 
in lieu of dower. Under the Mahome- 
dan Uaw her position is described by 
Macnaghten in his well known book of 
Principles and Precedents of Mahomedan 
Law. Cas 0 *lO, at p. 356 is as follows: 

“Question 1. — A man dies being indebted to 
bi»wife for ber dower. Has sbe a lien on the 
personal property left by ber husband in satis* 
faction of such dower in preference to the other 
heirs ? 

Reply 1.— If the other heirs pay the widow the 
amount of her dower, she has no claim on the 
property left by ber husband, except for her 
legal share of the inheritance; and if they do 
not pay her the amount of ber dower, she has, 
in the first instance, a prior claim on account of 
her dower on the property left 'by ber husband, 
whether real or personal. The residue, after her 
claim of dower is satisfied, will be divided bet* 
ween her and the other heirs, according to their 
respective shares of inheritance.'’ 

The same question in another form is 
given in Case No. 25 at p. 275; 

“Question 1. — Is the debt claimed by the de- 
fendant legally proved, and if [so, the whole of 
the property, real and personal, of her deceased 
husband being absorbed in such debt is it to be- 
long of right to his widow, or is it to be distri- 
buted among the heirs generally? 

Reply 1. — It has been proved, by tho testi- 
mony of three competent witnesses, that the 
debt due to the defendant from her deceased 
husband on account of dower amounted to ten 
thousand gold mohurs and twenty-five thou- 
sand rupees, and a debt legally proved cannot 
b: satisfied but by compromise or liquidation; 
so long as tho debtor lives be is responsible in 
person, and on his death, his property is answer- 
able, but there is this distinction between money 
and other property in cases of dower, namely 
that the widow is at liberty to take the former 
description .of property, over which she has abso- 
lute power; but as to the other property, she 
is entitled to a lion on it as security for the debt 
and it does not become her property absolutely, 
witlioub the consent of the heirs or a judicial 
decree. Where tho debt .-is large and the estate 
small, the former necessarily absorbs the latter 
in spito of any objection urged by the heirs, who 
until they pay the debt have no legal claim 
npainst tho creditor in possession to deliver up 
the'ostate.” 

After some -conflict cf authority in the 
case-law in the second quarter of the 
last century, the position described above 
was conceded to the T^Iahomedan widow. 
In the a?.aso of Mt. Jance Rhayiurn v. 
Ml. Ajuiitool Fati7na Kahnvm {S) \t was 
laid down tint the widow of a Mahome- 
dan in possession of her husband's estate 
under a claim for dower has a lien upon 
it as against those entitled as heirs and 
is entitled to possession as against 'them 

(8) [18G7] 8 W.R. 51. 
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till her claim for dower is sabisded. The 
■same view was taken in the case of Ahmed 
Hossein v. Mt. Khodeja (9). In that 
case too, the learned Judges said that a 
Mahomedan widow in possession of her 
late husband's estate in lieu of her dower 
has a lien on the property as against the 
other 'heirs of her husband. The same 
point came up for decision before their 
Lordships of the Privy Council in the 
case of Mt, Bebee Bechun v. Sheikh 
Hamid Hossein (10). Their Lordships 
held that a Mahomedan widow was en- 
titled to retain possession of her late 
husband's estate in lieu of her dower as 
against his heirs. As to the nature of 
her possession, they observed as follows: 

“It is nob necessary to say whether this right 
of the widow in possession is a lien in the strict 
sense of the term, although no doubt the tight 
is so stated in a judgment of the High Court in 
the case of Ahmed Hossein v. Mt. Kliode\a (9).” 

Whatever the right may be called it 
appears to be founded on the 'power of 
the widow as a creditor for her dower to 
hold the property of her hlisband of 
which she has lawfully and without 
force or fraud obtained possession until 
her dower debt is satisfied, with the 
liability to account to those entitled to 
the property subject to the claim for the 
profits received. This expression of opin- 
ion has been uniformly and consistently 
followed by the Courts in this country 
since. We have referred to the text and 
the case-law applicable to Sunnis. The 
parties to this appeal belong to the 
Sunni sect. The same view has, how- 
ever, been adopted in ’the case of Shias 
also: vide Ameeroonnissa v. J/oora- 
doonnissa (ll). 

From the authorities quoted above and 
from the various treatises on Mahomedan 
law it appears that the position of a 
Mahomedan widow with respect to the 
right to retain possession of her deceased 
husband s estate is a peculiar one. Where 
she has obtained possession lawfully, i.e., 
without force or fraud, she is entitled as 
against the other heirs to retain posses- 
sion of the entire estate until her claim 
for dower is satisfied. On the other hand 
she cannot set up any such right of pos- 
session against creditors claiming to have 
the debts owing to them from the hus- 
band satisfied out of 'the estate. She 
is not a secured creditor, her claim for 

(9) [1863] 10 W.R. 368. 

(10) [1870-72] 14 M. 1. A. 377=3 Sar. 39(P.C.). 

(11) [1854-57] 6 M.LA. 211=1 Sar. 533 (P.O.). 


her dower debt ranks equally with the/ 
claims of other creditors of her husband. 
It may be that the use of expressions 
like *‘lien*’ and .“security" in describing 
the right of *the widow against the co- 
heirs to which we have just referred is 
calculated to .produce confusion and it 
may be that these expressions as used in 
works on Mahomedan law do not import 
all that is meant when they are used by 
English lawyers. And it may certainly 
be conceded that the widow’s position 
with regard to her co-heirs is not in all 
respects that of a usufructuary mortgagee. 

But it is not to be denied that in some 
respects her position does resemble that 
of a mortgagee in possession and what- 
ever language may have been used from 
time to time for the purpose of describing 
her position Icompendiously it cannot be 
doubted that as against the co-heirs she 
has the right to remain in possession till 
her claim for dower is satisfied subject to 
an obligation ,to account to them for 
profits, and the co-heirs cannot eject her 
without payment of that portion of the 
dower debt which is chargeable to their 
share of the estate. In this sense and to 
this extent the right of the widow isj 
analogous to that of a usufructuary} 
mortgagee. 

Bearing this position in mind, let us 
examine the former litigation and com- 
pare it with the present' one. In the 
suit of 1902 the findings were that Mt. 
Maina Bibi was in possession in lieu of 
dower; that her dower was Rs. cl, 000, 
that she was entitled to interest at 3 per 
cent per annum on the dower debt; and 
that the proportionate amount due to her 
from the then plaintiffs was Rupees 
25,387-5-5. The claim was decreed sub- 
ject to the condition of payment of 
Rs. 25,000 odd within 6 months of the 
date of the decree. The decree further 
provided that in case of default in pay- 
ment within the prescribed time, the 
claim should stand dismissed with costs. 
The proprietary title of the plaintiffs 
now before us or of those in the suit of 
1902 was never in dispute in either case. 
The plaintiffs w^ere admittedly heirs en- 
titled by inheritance to a share in t!ie 
estate of Muinuddin. The right of the 
plaintiff's to recover possession from the 
widow w^as not disallowed, but was al- 
lowed conditionally, that is, on the pay- 
ment of the sum found due to the widows. 

In the litigation of 1902 the plaintiff's 
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were held to be entitled to secure posses- 
sion on the payment of Es. 25,000 odd. 
Since then the situation has considerably 
altered. Mt. Maina Bibi was a party to 
the present suit, but she was not in 
possession of the estate of her deceased 
husband in lieu of her unsatisfied dower. 
She bad parted with possession to her 
donees about eight years prior to the 
institution of the suit. The heirs seek 
possession of the property and that can 
only be obtained from the donees of Mt. 
IMaina. The right to retain possession 
has not been transferred (accoi'ding to 
the contention of the plaintiffs) to the 
donees, but the property itself has been 
jtransferrod and this according to the 
iMahomedan law and the case law the 
|lady could not do. The cause of action 
itherefore is distinctly different from that 
in the former suit, and the principle of 
res judicata does not apply. 

If on the other hand it be said that 
the transfer by Mt. Maina Bil)i to the 
descendants of her nephew was a transfer 
of her dower debt, still, in our opinion, 
the present suit is maintainable. In the 
case of 1902 the amount of the dower, 
the rate of interest and the sura payable 
by the plaintiffs before obtaining posses- 
sion, up to the date of the decree, were 
determined. These tlireo points are not 
in issue in the present cise and if either 
party raised them in the pleadings in the 
Courts bolow, they must bo considered 
to be res judicata. In 'the present caso 
if accounts have to be gone into, they 
would have to begin from the date of tlie 
decree in the former suit, namely 2Sth 
November 1903. In other words the 
present suit seeks for an adjustment of 
accounts since the decree in the first suit. 
Tiie decree of 1902 did not extinguish the 
right of the plaintirrs bo inherit the 
estate of Muinuddin, and therefore they 
can maintain the present suit for tho 
ascortainmont of the sum now payalde 
by them. Some cases woro citel on be- 
half of tho plaintiiVs-rospondents in sup- 
port of this view, wliicli wo- may note 
here, lloif DinJeur Doijal v. Sheo Golain 
Sinrjh (12), Slid Ilavi v. Madho Lai (7) 
and Baina Tuha v. Bhagchand (13). 

All the three cases arose out of redemp- 
tion suits. Tho cases relied upon by the 
learned Counsel for the appellants do not 

(12) [18711 22 W. K. 172. 

(13) A. 1. R. lau Bom. 200=39 Bom. 41=27 
I. C. 240. 
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cover the facts of the present case. The 
case of Sheikh Gholam Hussein v. Mt, 
Alla Bukhee (3) was a case where a 
mortgagor sued for redemption and ob- 
tained a decree. It was found by the 
Court that the whole of the mortgage 
money had been satisfied and that the 
mortgagor was entitled to immediate 
possession. The mortgagor did not put 
the decree into execution and after it had 
become barred by time brought a fresh 
suit. The Court held that a second suit 
did not lie and for a very good reason, 
iramely that the relationship of mort- 
gagor and mortgagee had been determined 
in the first suit, because of the finding 
that the mortgage had been satisfied. 
The case of Mvhmmd Zakariya v. Mu- 
liximmad Hafiz (4) is also distinguishable. 
The facts of that case were that : 

“ a mortgage bond provided, among other things, 
that interest would be paid to the creditor month- 
ly and if for any reason the interest was not paid 
for six months, the creditor would be competent 
to realise by suit without waiting for the expiry 
of the term either the unp.aid interest or tho 
priucip-al and interest v/ith costs.” 

It was further stipulated that if tho 
bond was not paid within fcheperiod fixed, 
then the whole amount, principal and 
interest, would be realised by the credi- 
tor l)y suit. The mortgagee first sued for 
tho recovery of interest only as default 
was made in the payment of it. He 
obtained a decree witliout contest. Sub- 
sC'iueully ho sued for tho recovery of 
money, principal and interest, due on the 
mortgage-deed and one of the pleas in 
defence was tliat tlie claim was barred 
hy 0. 2, U. 2, Civil P. C. The Court 
liold tliat the claim was so barred. In 
t!ie api^eal before us no such omission 
was made by the plaintiffs and 0. 2, R. 2, 
Civil P. C., has no application. As to 
the case of Lachman Singhy. Madsudan 
(5), Nvo think it is also inapplicable to the 
present case. Wo have already remarked 
above that the riglib of tho plaintiffs to 
inlmrit tlie property of Moiiiuddin was 
not extinguished hy any order in the 
decree of 2Sth November 1903. Tho 
wordsin tho decree were ‘that in case of 
nonpayment within the prescribed time, 
the suit shall stand dismissed." Similar 
words were used in the case of Siat Bayn 
v. Madho Lai (7), where the decree said 
that in caso of nonpayment of the re- 
demption money within the prescribed 
time, the decree will be considered non- 
existent. We therefore find that tho 
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present claim of* the plaintiffs is not 
barred by the principle of res judicata 
The next point urged is that the plain- 
* tiffs cannot recover possession of their 
share of the property without payment 
of a proportionate amount of the dower 
debt. It is contended on behalf of the 
appellants that the right of a Mahome- 
dan widow in possession of her hus- 
band's estate in lieu of dower is herit- 
able and that a suggestion has been 
thrown out in some cases of this Court 
that it is also transferable. It is true 
that Mt. Maina by her deeds of gift trans- 
ferred the property describing herself as 
tbe owner of it, but, it is argued, the 
larger right includes the 'lesser one, and 
if she had no right of ownership in the 
property she at least had the right to 
retain possession of it and she should be 
taken to have transferred whatever rights 
she had in the property. The case of 
AH Bakhsh v. Allahdad Khan (ll) is re- 
lied upon. We have examined the lang- 
uage of the two deeds of gift and we find 
that Mt. Maina did not profess to trans- 
fer her dower debt or her right to retain 
possession of the property of her husband 
in lieu of her dower to the donees. She 
describes herself in the two deeds as the 
owner of the property for two reasons, 
viz, first, that the property in question 
had been gifted to her by her husband in 
lieu of her dower during hisdifetime and 
secondly, a default having been made in 
the payment of the decree of 1902, she 
had become the absolute owner of the 
property. It is therefore quite clear 
that she did not transfer nor did she 
mean to transfer her dower debt or her 
right to retain possession of the property 
to her donees. We are not prepared to 
accede to the contention of the learned 
counsel for the appellants that because 
she transferred the whole property be- 
lieving herself to be the owner of it, she 
should be taken to have transferred her 
dower debt and her right to retain pos- 
session in lieu of it. Under the Mahomedan 

law it is distinctly laid down that a 
Mahomedan widow in possession of her 
husband s estate in lieu of unsatisfied 
dower, cannot alienate the estate, vide 
Wilson, para. 162. A similar point arose 
in another case before this Court. In 
the case .of Mohammad Husain v. 
Bashivam (lo) a Mahomedan widow, 

(U) L1910] 32 All. 551=6 I. 0. 376. ^ 

(15) A. 1. R. 19U All. 461 =2C I. C. 109. 


who was in possession of her husband's 

property in lieu of dower, had made a 

gift of the property in favour of her 
son. 

The heirs sued for possession of their 
share after her death. They were met 
with the plea that they could not obtain 
possession without payment of the dower 

i-u j i^splied that the donee was 

the donee of the property and not of the 
dower debt, and therefore could be sued 
for possession. A learned Judge of this 
Oourt, alter reviewing the authorities on 
the.pomt name to the conolusion that the 

widow being a gift of the pro- 
perty and not a gift of the dower debt, 

f not resist the suit of the 

heirs. Assuming that the right of a 

Mahomedan widow to remain in posses 
Sion of her husband's property in lieu of 
her dower is a transferable right which 
can only be transferred alon-’ with 
dower debt, we think that o^i tl e Hn" 
uage of the deeds of gift in this case no 
such transfer of the dower debt or of ’the 
widow s right to remain in possessSn S 
hei husband s property was made The 
defendants appellants cannot, in our opi 
nion, resist the present claim on the 

s louid pay their proportionate share nf 
the dower debt of hit. Maina, 

The last point urged on behalf of the 
appellants is about the rate of interest 

ire'enliUert 

rnent thn ^ P°®®®®sion without pay- 
ment. ho question really need not be dl 

cided. but we think it better to exprcL an 

opinion on the point raised. The quos 

beUv 0 °en 't^ interest was in issue 

between the present plaintiffs and 

Mt Maina in the litigation of 1902 and 

was decided against Mt. Maina The an 

pellants derive their title through hL- 

and therefore they are bound by the find 

mgs arrived at in 1902, and even it “i'o 

“pon tlie appol- 
rml ’ •'Irmk that no case has been 
made out to make us differ from the lower 
Court and a.low a higher rate of interest 

IS that the appeal fails and the decree of . 

the first Court is upheld. We dismiss 
the appeal with costs, including fees in 
this Court on the higher scale. 


V.B./r.k. 


Appeal dismissed. 
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Wallace. J. 

Jabruddin — Accused — Applicanb. 

V. 

Emperor — Opposite Parby. 

Criminal Kevn. No. 379 of 1919, De- 
cided on 30th July 1919, against order 
of Sess. Judge, Moradabad, D/- 14th 
June 1919. 

(a) Criminal P. C. (1898), tSs. 110 and 439 
— Interference in revision against order 
under S. 110 it rarely made. 

The High Court is not a* Court of appeal for 
cases under S. 110 and it is only in very rare 
cases that it will interfere. [P 136 C 2] 

(b) Criminal P. C. (1898), Ss. 110 and 117 
— Power is extensive but should be scrupul- 
ously used — Inadmissible evidence prejudi- 
cial to accused should not be allowed. 

Section 110, Criminal V. 0., coupled with 
S. 117 of the Code gives very extensive 'powers to 
Magistrates and should be administered with 
scrupulous care, and materials ought not to bo 
brought on to the record which ace not legally 
admissible in evidence and which are liable, if 
on the record, to prejudice the accused. 

[P 130 02] 

!^(c) Criminal P. C. (1898), S. 117— Evidence 
that accused was suspected in certain crimes 
does not fall within meaning of "general 
repute’ ” 

Specific instances of crime in w'bich the ac- 
cused is suspected, are not good evidence and do 
not fall within the meaning of "general repute’* 
under S. 117 because suspicion cannot take the 
place of proof that a man has committed an 
offence. Similarly, history sheets arc not evi- 
dence, especially where the official who produces 
them is not himself responsible for all the en- 
tries thereon. [P 137 C 1,2] 

(d) Criminal P. C.(1898), S. 110-Rcasons 
for diL;believing accused's witnesses should 
be given— U should not be lightly brushed 
aside. 

Whore a Court disbelieves the evidence ad- 
duced by au accused person it ought to record 
specific reasons for such disbelief the more fact 
that, assuming the accused is guilty, it was easy 
for the accused to get witnesses of fairly goc'd 
status to give evidence on his bobalf.’is no 
gr.v.iud for disbelieving llie witnesses. 

[P133CJ] 

Nehal CJiand and .S'. M, Sulaim<ni — 
for Applicant. 

.Isii. Govt. Advoc-it 2 -~hv tlie Crown. 


Judgment. — Jabruddin, the applicant 
in this revision, has been hound over for 
three years under S. 110, Crimina) 1*. C., 
by a Magistrate of iho first class in 
?^loradahad and, ou reference under 
h). Critninal P. C., the learned Sos- 
sirns Judge of Moradabad Ins couiirmed 
this order. Tlio applicant has come to 
this Court in revision, and I have been 
a-shed by his learned counsel to take 
into consideration the evidence whlcdi 
has ho3n pro.lucod on hohalf of the pro- 


Beontion as well as that produced on be« 
half of his client. It has been remarked 
more than once by learned Judges of this 
Court that the High Court is not a Court 
of appeal for oases under S. 110, Crimi- 
minal P. C. The responsibility of ad- 
ministering that section rests primarily 
with the District authorities. That 
section coupled with S, 117, Criminal 
P. C., gives very wide powers, and ne- 
cessarily so, to the trying Magistrate and 
it is only in very rare cases that this 
Court interferes with his decision, when 
it has been upheld either on appeal by 
the District Magistrate or on reference, 
under S. 123, Criminal P. 0., by the 
Sessions Judge. Seeing how extensive 
the powers of the trial Court are, it is 
all the more necessary that Magistrates 
ought to administer it with scrupulous 
care and ought not to allow materials to 
be brought on the record which are not 
legally admissible in evidence jind which 
are liable, if on the record, to preju- 
dice the accused before the Court, 

Tn this case unfortunately we have 
materials on the record which the learned 
Assistant Government Advocate frankly 
admits are not admissible in evidence, 
according to the rulings of this Court 
by which I am bound. The learned 
Sessions Judge states that the applicant 
is apparently a man of some substance, 
has a considerable amount of cultivation 
and is also a money-lender. It appears 
that in October 1914 the applicant was 
acquitted in a dacoity case. On 6th 
November of the same 'year proceedings 
were instituted against him under S. 110, 
Criminal P. C. lie was bound over by 
a Magistrate of the first class on 19th 
December 1914, but the learned Sessions 
Judge, to whom the proceedings were 
referred for confirmation under S. 123, 
Criminal P. 0., came to the conclusion 
that the applicant should not have been 
bound over and discharged the order 
which had been passed against him. The 
learned Sessions Judge, from whose 
order this revision has been filed, says • 
that there are two parties in the village 
wliere the accused resides, one of them 
being headed by Muhammad Zahur and 
the other by the accused, that these 
two parties are hostile to each other and 
tlnit many of the jirosooution, witnesses 
seem to be connected with Muhammad 
Zahur. This is a further reason why 
the evidence for the prosecution has to 
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be carefully sorubiaizeL There is on the 
record a cerbifie I copy of a complainfe, 
dated 31sb January 1919, by the present 
applicant charging Muhammad Zahur, 
of an offence punishable under S. 323, 
L P. 0. It does not appear what the 
result of those proceedings was, but very 
few days after, namely, on 5bh February 
1919, the applicant was arrested on a 
charge under S. 397, I. P. C There ap- 
pear to have been two dacoities at Mahe- 
shpur and Bbawanipur. The applicant 
was nob named as having participated 
in either of them, bub some time in the 
month of February he was identified 
with reference to both the dacoities by 
one vvibness regarding each of these two 
dacoities. This was apparently all the 
evidence that the police secured against 
the applicant, because we find that they 
dropped the charges under S. 397, I. 
P. 0., against him and, in lieu of those, 
instituted proceedings on Ist March 
under S. llO, Criminal P. C. These 
resulted in an order, dated Kith May 
1919, binding him over for three years. 
This order was confirmed by the Ses- 
sions Juige on 14th Tune 1919. Against 
these orders the present revision has 
been filed. The learned Sessions Judge 
says that the chief point for the prose- 
cution is that the accused was identified, 
as already mentioned by me, liaving 
taken part in two dacoities. The two 
persons who identified him, were pro- 
secution witnesses in this case. Then 

the learned Sessions Judge proceeds: 

“Most of the other witnesses refer to him as 
having been suspected in these or other dacoities 
of recent occurrence, but the reason they give 
for their suspicious is that he was meotioned to 
them by the complainants. The complainants 
usually say that they did not mention theis 
suspicions to anybody.” 

In the case of Ect/tawt il/?' v. Emperor 
(l) Rafique, J., has held that specific in- 
stances of crime in which the applicant 
was suspected were nob good evidence 
and could not be said to fall within the 
meaning of "general repute” under 
S. 117, Criminal P. C. The same view 
was also taken by Ghamier, J., in Bechai 
Y, Emperor (2). Ghamier, J., says: 

The so-called evidence which is supposed 
to connect him with various offences consists of 
{1) Police lists of cases in which he is said to 
have come under suspicion, (21 the statements of 
witnesses each of whom siys that he suspected 
the applicant of complicity in this or that iso- 

(1) L19131 201. C. 231. ~~ 

(2} A. I.R.'1914 All. 280=26 I. C. 153. 
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lated offence, (3) a list of cases in which the ap- 
plicant’s house has been searched on suspicion 
that he had committed some offence. Police 
lists of the kind here referred to have been re- 
peatedly held to ba inadmissible and suspicion 
cannot take the place of proof that a man has 
committed an offence.” 

In the case with which I am dealing 
in- revision, the learned Sessions Judge 
observes as follows: 

“It should be noted that the accused has been 
recorded on a history sheet as a docoit for some 
years.” 

History sheets are not evidence againsti 
the accused. This history sheet was 
produced by an official who is not him- 
self responsible for all the entries on 
the history-sheet and it was a piece of 
paper of the kind which was held by 
Ghamier, J., nob to be evidence in a 
S. 110 ease. In my opinion therefore a 
considerable amount of inadmissible evi- 
dence has been allowed to be brought 
on the record by the trial Magistrate, 
and having regard to the evidence given! 

I am of opinion that this inadmissible 
material has seriously prejudiced the 
applicant. 

To satisfy myself as to whether the 
admissible evidence on the record is 
sufficient to justify an order under 
S. liO, Griminal P. G., I have gone 
through the evidence of the witnesses 
for the prosecution. Almost throughout 
the evidence I find such a quantity of 
inadmissible material in the statements 
of witnesses that T am nob prepared to 
say that that evidence is sufficient vvhen 
contrasted with tlie evidence produced 
on behalf of the defence. Regarding the 
defence evidence the learned Sessions 
Judge says: 

“It is true that of the wituessss for the de- 
fence many are of higher status than those for 
the prosecution, but a man of the position of 
the accused has usually little difficulty in pro- 
curing witnesses to speak for him and the defence 
witnesses are not in a position to know much 
about his real character.” 

I fail to see why the learned Judge 
says that the defence witnesses are nob 
likely to know much of the applicant’s 
character. They are in as good a posi- 
tion to know of the applicant's real 
character as many of the prosecution 
witnesses were. The reason here sug- 
gested by the trying T^Iagistrate for dis- 
crediting those defence witnesses, who 
were of a higher status than the prose- 
cution witnesses, was that a man of his 
position, that is a man who had the as- 
sistance of badmashes at his back, would 
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find little difficulty in procuring wit- 
nesses to speak for hini. In the words 
of Bichards, C. J., in the case of Mihar- 
ban Singh v. Emperor (3), it^ seems to 
me that the Magistrate disbelieved the 
evidence adduced by the accused because 
he had decided before hearing them that 
he was guilty. That is not a fair way 
of dealing with the evidence of the wit- 
nesses for the defence. Specific reasons 
should have been given for disbelieving 
them and nob merely the reason that, 
■assuming that the accused was guilty, it 
was easy for him to get witnesses of 
fairly good status to give evidence on 
his behalf. In my opinion the Courts 
below did not proceed to the considera- 
tion of the case from the proper point 
of view, and, for the reasons already 
stated, i think the order ought to be set 
aside. I accordingly allow the application 
in revision, set aside the orders of both 
Courts below and direct that the appli- 
cant’s bail bond be cancelled. 

v.B,/r K. Application allowed. 
“Taj A. I. R. 1915 All. 464=31 I. C. 821. 
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Rafique and Lindsay, JJ. 

Gulzari La^— Plaintiff— Appellant. 

V. 

Aziz Fatima and others — Defendants — 

Respondents. 

First Appeal No. 14 of 1917, Decided 
on 22nd January 1919, from decree of 
Sub.Judge, Aligarh. 

Transfer of Property Act (1882), S. 92 — 

Subrogation-Money borrowed used in pay- 
ing off previous charge— Right to subrogation 
depends on agreement. 

The mere fact that money is borrowed and is 
used for the purpose of paying off a previous 
charge does not entitle the lender to the benefit 
of the discharged security. The right to this 
benefit depends upon the existence of an agree- 
ment between the borrower and the lender, an 
agreement which in certain cases may be pre- 
sumed having regard to the circumstances of the 
transaction, and this agreement must be one by 
which it is provided that the subsequent lender 
shall be substituted for the earlier creditors. 

1.P l.Sfl C 2] 

Badha Kant Malaviya — for Appellant. 

* Ishaq Khan, Jogindro Nath Muherji 

and Iqbal Ahman — for Respondents. 

Judgment. — The appellant here, Dabu 

riiiL.ari Lai, was the [ilaint iff in the Court 

helow in a suit lirought for the recover>’ 

of iiiorlgago money alleged to l^o due to 

him in respect of tw c mortgages e^^eented 

in his favour on 22nd i^farch 1911 hy one 

% 

Sayid .\li Ahsan. The mortgage transac- 
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tioD was cast in the form o! zar-i-peshgi 
leases and the mortgage money was 
Bs. 6,000. The property comprised in 
the mortgage consisted of a’certain zamin- 
dari share of the mortgagor’s situate in a 
village called Kura Mai and also a house 
situate in the town of Marchra. Defen- 
dant 1 in the suit was the mortgagor, Ali 
Ahsan, and in addition to him there were 
18 other defendants who were repre- 
sented to have interests of one kind or 
another in the property mortgaged. The 
suit, as we have said, was a suit for sale, 
bub the claim was not merely for sale of 
the property mortgaged under these docu- 
ments of 22nd March 1911. There was 
in addition a claim to bring to sale cer- 
tain other property which had been mort- 
gaged under two documents, dated res- 
pectively 29th July 1907 and 1st Septem- 
ber 19()8. The plaintiff alleged that 
these two latter mortgages had been paid 
off by him; that he was entitled accord- 
ingly to the benefit of these mortgage 
securities, and could therefore call upon 
the Court to bring the properties affected 
by them to sale. 

Before proceeding to discuss the mat- 
ters which arose for decision intheCourb 
below, it is necessary to say a few words 
regarding a suit which was brought in 
the Court of the Assistant Judgeof Aligarh 
in the year 1911 just after the mortgages 
now' in suit had been executed in the 
plaintiff’s favour. Defendant 2, namely 
Mt. Aziz Fatima, brought a suit against 
Babu Gulzari Lai and his mortgagor, Ali 
Ashan, for specific performance of a con- 
tract of mortgage In this suit Aziz 
Fatima alleged that Ali Ahsan had, on 
17th March 1911, contracted to give her 
a zar.i-peshgi lease of Mauza Kura Mai. 
She alleged that the agreement had been 
completed by the tender and acceptance 
of earnest money, and she went on to say 
that on 22nd March 1911, the mortgagor, 
.Ali Ahsan, had fraudulently executed 
two documents of mortgage (zar-i-peshgi 
leases) in favour of Gulzari Lai. Her 
allegation was that this was a collusive 
transaction which Ali Ashan and Gulzari 
Lai iiad entered into for the purpose of 
defeating her rights. Slie claimed that 
at tl'ie time Gulzari Lai took these trans- 
fers fiorn Ali Ahsan, he was well aware 
of the previous agreement of Ali Ahsan 
to execute a mortgage in her favour. 
Accordingly she claimed specific perform- 
ance of the agreement of l7th March 
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1911 and also a declaration that the 
transfers which had been made in favour 
of Gulzari Lal on 22od March 1911 were 
void and not binding upon her. 

The lady's claim was decreed in the 
Court of first instance. The defendant, 
Ali Ahsan, was directed to execute a 
zar-i-peshgi lease in favour of the lady 
according to the terms of the draft which 
was filed, and it was furtherdeclaredthat 
the documents executed in favour of 
Gulzari Lal on 22nd March 1911 were 
void as against Aziz Fatima. This decree 
was upheld in appeal by a Bench of this 
Court in a judgment, dated 28th July 
1913, The result of this litigation there- 
fore was that the document of mortgage 
which Ali Ahsan had contracted to execute 
in favour of Aziz Fatima was executed 
under the order of the Court in her 
favour. Now we have the present suit 
brought by Gulzari Lal on the strength 
of the documents of 22nd March 1911. 
Various defences were put forward by 
the various defendants who were implea- 
ded, but it will not be necessary for us 
to refer to all the pleas taken in defence, 
but only to such of them as are necessary 
to be mentioned for the purpose of dis- 
posing of the single point which has to 
be decided in this appeal. 

We note that in the Court below it was 
found that the total consideration for the 
bond in suit which passed was Rs. 5,120 
only and we also note that a decree was 
given to the plaintiff for this sura to- 
gether with interest according to the 
terms of the documents. The total sum for 
wiiich sale was ordered was Rs. 6,668 
and the lower Court directed the property 
situate in Mouza Kura Mai and the house 
situate in Marchra. to be sold subject to 
the prior rights of the defendants 2 to 9. 
The lower Court refused to order the 
sale of the other properties mentioned 
in the schedule attached to the plaint, 
in other words, the properties which 
though not mortgaged to the plaintiff by 
the deeds of 22ad March 1911 had been 
mortgaged under the two documents 
dated 29th July 1907 and 1st September 
1908 in favour of other persons. These 
mortgaps, as we have said, the plain- 
tiff claimed to have redeemed and it was 
for this reason that he sought to have 
them sold in satisfaction of his claim. 
The learned Judge of the Court below 
held that the plaintiff was not entitled 
to the benefit of subrogation in respect 


of these two deeds which he had re- 
deemed and it was for this reason that 
the claim to have these properties brought 
to sale was dismissed. 

The plaintiff comes here in appeal and 
it is argued that by reason of his having 
satisfied the debts due on the two bonds 
mentioned above, namely, those of 29th 
July 1907 and 1st September 1908, he was 
entitled to priority against Aziz Fatima 
in respect of the mortgage which was exe- 
cuted in her favour under the order of 
the Court and also against the other 
defendants who are lessees and trans- 
ferees of portions of the mortgaged pro- 
perty. In dealing with this question of 
the right of the plaintiff to be subrogated 
to the rights of the prior creditors whom 
he had paid off, the learned Judge of 
the Court below referred to a decision 
of this Court reported in the case cf 
Umrai Lal v. R%ikmin Knar l), and in 
particular, to certain remarks which are 
to be found at p. 960 (of 14 A. L. J). of 

the report. It was there laid down 
that 

“ the mere fact that money is borrowed and is 
used for the purpose of paying oR a previous 
charge does not entitle the lender to the benefit 
of the discharged security. The right to the 
benefit just mentioned depends upon the exis- 
tence of an agreement between the borrower and 
the lender, an agreement which in certain cases 
may be presumed having regard to the circum- 
stances of the transaction, and this agreement 
must be one by which it is provided that the 
subsequent lender shall be substituted for the 
earlier creditors.” 

It is nofc shown in the present case 
that the documents which were executed 
in the plaintiff's favour on 22nd March 
1911 contained any express contract bet- 
ween the borrower and the lender by 
which the latter was to bo subrogated to 
the beneStsof the earlier securities which 
wore to be paid off. The question there- 
fore which the Court below had to de- 
termine was whether in the circum- 
stances of the transaction which took 
place on the date above mentioned bet- 
ween Ali Ahsan and Gulzari Lai, there 
was anything from which an agreement 
entitling Gulzari Lal to the benefit of 
the earlier securities might bo implied. 
The Subordinate Judge points out the 
very facts which to his way ot thinking 
tend to the conclusion that there was no 

such agreement bet ween the parties. One 
fact it may be mentioned is of special 
importance an d that is that certain items 

(1) [lyiC] 85 I. C. 047. ~ 
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of property which were hypothecated 
in the earlier deeds were not included 
in the mortgage executed in favour of 
Gulzari Lai. Thus in the deed of July 
1907 we find that in addition to the pro- 
perty situate in village Kura Mai other 
items of property situate in the villages 
of Ratanpur, Umarpur andKasimpur had 
been mortgaged. These properties were 
not included in the bonds executed in 
Gulzari Lai’s favour. Further it is evi- 
dent from the result of the litigation 
between Aziz Fatima and Gulzari Lai 
that as against the former these docu- 
ments, upon which the plaintiff is now 
suing, were declared to be totally void 
and this point being settled, it seems to 
us impossible for the plaintiff in the 
present suit to argue that by reason of 
having discharged these prior bonds he 
is entitled to any priority against the 
lady. He can only justify or seek to 
justify the discharge of those prior en- 
cumbrances on the ground that a mort- 
gage was executed in his favour on ‘22nd 
March 1011; but if that mortgage has 
been declared to be void and of no effect 
against Aziz Fatima, it is obvious tliat 
Gulzari Lai cannot as against tbe lady, 
claim any benefit in the way of priority. 
We think therefore that the Court 
below was right. 

As regards the other defendants against 
wliom it is argued here that priority 
should have been allowed, namely, defen- 
dants 3 to 9 and defendants 13, 14, 15, 
16 and 19, we are satisfied that the deci. 
sion of the Court below is also correct. 
There can be no doubt that the transac- 
felon which took place between Ali Ahsan 
and the plaintiff Gulzari Lai on 22nd 
^larch 101 1 was in substance a fraudulent 
transaction and entered into for the pur- 
pose of defeating the rights of Aziz 
Fatima. The existence of tlie previous 
agreement between Ali Ahsan and Aziz 
Fatima was well known to Gulzari Lai 
at tbe time and the fact that payments, 
in discharge of the prior mortgiges, wore 
made one on the very day of the mort- 
gage. namely, 22nd March 10 il, and the 
other on the following day, goes to show 
that Gulzari Lai was not acting bona 
fide but was attempting under colour of 
tire mortgages made in bis favour to 
secure an advantage over Aziz Fatima 
and others, to which he knew perfectly 
well he was not entitled. It has been 
argued before us that the question of 
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bona fides does not arise and that it has 
been held in at least one ruling of the 
Madras High Court, that; a ’ payment 
which has not been made bona fide may 
entitle the person to the benefit of sub. 
rogation. That case is Syavialarayudu 
V. Subbarayudu (2). It has nob been 
argued before us that the statement of 
the law contained in the case of Umrai 
Lai V. Riikmin Knar (l) is in any way 
erroneous. It is obvious that there was 
no express agreement between the lender 
and the borrovver that the former was 
to have the benefit of subrogation, and 
we- are unable to find in the plaintiff's 
favour that there were any circumstances 
which would entitle us to assume that 
such an agreement was entered into 
betwean the parties. Gulzari Lai can- 
not claim that merely by his having 
paid off the snms which were due on 
these two earlier deeds, he is entitled to 
claim priority over the trans'^erees of 
subsequent date. We have already men- 
tioned that in the suit which was brought 
for specific performance it was found that 
tbe whole transaction betsveen Gulzari 
Lai and Ali Ahsan was collusive and 
fraudulent, and we think the proper 
view to take is that even if it could be 
assumed that there was any agreement 
made between the parties which is not 
entered in the deeds, Gulzari Lai cannot 
be allowed to derive any benefit out of 
his own fraud. The decision of the Court 
belowappearsto us to be perfectly correct 
and we see no reason to interfere witli 
it. No other ground of appeal Iras been 
argued before us and the result is that 
the appeal fails and is dissmissed with 
costs. 

_v,n. 'r.k. A'ppc'il dismissed, 

(2) [1899] -21 Mad. 11-3. ' 
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Rafiouk and Piggott, JT. 

Ihipan Rai and others — Defendants — 
Appellants. 

V. 

SuJ>ka}on Rai and others— Plaintiffs 
— Respondents. 

Second Appeal No. 1667 of 1916, Deci- 
ded on loth November 1018, from decree 
of Disb. Judge, Gbazipur. 

(a) Hindu Law — Partition — Suit for declara- 
tion and asertainment of share in property be- 
longing to the joint family dissolves status of 
joint family membership. 

The presentation of a plaint as-king the Court 
t.-' ascertain and to declare the share of the plain- 



1919 Rupan Rai y. 

tiffs in property ivhioh had formerly belonged to 
a joint family of which the plaintiffs and the 
defendants were members, dissolves the status 
of joint family membership as between the 
parties to the litigation. [P 142 0 1] 

(bj Civil P. C. (1908), S. 54 and O. 20. 
R. 18 (1) — Joint family property consis- 
ting of land assessed to revenue — Suit for 
partition is governed by S. 54 and O. 20. 
R. 18 (1) — Suit for declaration of plaintiff's 
share in such property without asking for 
partition is not barred by Specific Relief 
Act (1877), S. 42, Proviso. 

Where the whole of the property of a joint 
family is land assessed to revenue, a suit for the 
partition of such property would be governed by 
the provisions of S. 54 and 0. 20, R. 18, Cl. (1). 
All that the civil Court could do in respect of 
such property would be to ascertain the share of 
the plaintiffs and to give them a decree declar- 
ing the amount cf that share as against the de- 
fendants, leaving the plaintiffs to take any steps 
they might think proper for the actual partition 
of their share in the Revenue Court, in accord- 
ance with law as laid down by S. 54. Therefore 
a suit for a declaration of the plaintiffs’ share in 
such property without asking for partition is not 
barred by the proviso to S. 42, Specific Act. 

LP 142 C 1] 

Haribans Shahai and Tej Bahadur 
Sapru — for Appellants. 

M, L. Agarwala and Uma Shankar 
Bajpai — for Respondents. 

Judgment. — The plaintiffs in this 
case alleged that they were joint owners 
along with the defendants of certain pro- 
perty, specified in the plaint itself, and 
that the extent of their share was two- 
fifths of the whole. They sought a decla- 
ration of their title and of the extent of 
their share. The suit was resisted upon 
various pleas. On the merits, the prin- 
cipal point taken by the defendants was 
this, that the joint family of which they 
themselves and the plaintifi's had at one 
time been members had broken up long 
before the institution of the suit, that 
all the joint family propeity had been 
divided amongst the members of the 
family, that the plaintiffs were not the 
owners of a two-fifths share in each of 
the properties specified in the plaint, but 
were only the owners of a smaller share 
in some of the said properties, according 
to the records in the village papers. 
Various issues were framed in the Court 
of first instance, but the learned Subordi- 
nate Judge tried only the main issue of 
fact. He found in favour of the defen- 
dants, that there had been, long prior to 
the institution of the suit, a complete 
division of the joint family property bet- 
ween the members of the said family and 
that the plaintiffs were net the owners 
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of the two-fifths share in each of the 
properties specified in the plaint which 
they claimed. 

On these findings he naturally dismiss- 
ed the suit. In appeal the learned Dis- 
trict Judge has found that there had 
never been any partition of the joint 
family property as between the plaintiffs 
and the defendants, that the properties 
in suit, as specified in the plaint, belonged 
to the joint family, that the plaintiffs on 
the date of the institution of the suit 
were jointly in possession of the same 
along with the defendants and that the 
share which the plaintiffs would be enti- 
tled to take on partition in each of these 
items of property was two-fifths. Upon 
these findings ho has given the plaintiffs 
a decree for a declaration as sought by 
them. In the memorandum of appeal 
before us there is a plea assailing the 
findings of fact recorded by the learned 
District Judge, but this could not be 
pressed. There remains two pleas. The 
first of these is based upon an interpre- 
tation which the defendants-appellants 
ask us to put upon the judgment of the 
lower appellate Court. The suggestion is 
that the learned District Judge has found 
that all the parties to this suit, plaintiffs 
and defendants, were and continued to be 
up to the date of his decree members of 
a joint undivided Hindu family. Upon 
this, the plea is taken that no single 
member of a jointundivided Hindu family 
can be said to be the owner of any speci- 
fied share in anyone item of the property 
belonging to the family. As a [)roposi- 
tiou of law this is perfectly correct, hub 
we do nob think that tlie learned Dis- 
trict Judge has found, or intended to 
find, what the appellants assert. 

Our atbenbion has been drawn to the 
wording of the plaint. It must be said 
that the plaintiffs themselves have not 
made it as clear as they ought to have 
done whether or not it was their case 
that the status of joint family member- 
ship as between them and the defendants 
had come to an end prior to the institu- 
tion of the suit, or was ended by the in- 
stitution of the suit itself, that is, by 
the presentation of this plaint. If liow- 
ever the defendants considered that they 
were put to a difficulty in meeting the 
plaintiffs’ suit by reason of any vague- 
ness of pleading on the part of the plain- 
tiffs, they could have asked the trial 
Court to insist upon such amendment of 
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those pleadings as would olear up any 
doubtful point. In any case it is quite 
clear that the presentation of a plaint of 
this sort, asking the Court to ascertain 
and to declare the share of the plaintiffs 
in property which had formerly belonged 
to a joint family of which the plaintiffs 
and the defendants were members, would 
dissolve the status of joint family mem- 
bership as between the parties to the 
litigation. There is therefore no force in 
'the first plea of this memoraudura of ap- 
peal. The second plea, as taken, is to the 
effect that the suit is obnoxious to the 
provisions of S. 42, Specific Relief Act 
(1 of 1877), because the plaintiffs could 
have sought a further relief, by way of 
partition of what they alleged to be the 
joint family property. At a first glance 
there seems to be a good deal of force in 
this argument. We must however note 
to begin with that nothing was said 
about S. 42, Specific Relief Act, in the 
pleadings in either of the Courts below. 
Secondly, it has been pointel out to us 
on behalf of the plaintiffs-respondents 
that the whole of the proi) 0 rfcy in suit is 
landed property assessed to revenue. 

A suit for the partition of this property 
jWould therefore be governed by the pre- 
jvisions of 0. 20, R. 18, Cl. 1. and S. 54 
jCivil P. C. Although therefore upon a 
,suit for the partition of this property 
|the decree passed might have been re- 
quired to be somewhat differently word- 
;ed so as to be brought into strict confor- 
mity with the rule already referred to, 
;it is clear that all that tlie civil Court 
could do in respect of this particular 
property would be to ascertain the sliaro 
of the plaintiffs and to give them a de- 
icrce declaring the'amount of tliat share 

I 

as against the defend iuts, leaving the 
plaintifis to take any stei)S they might 
think proper for the actual partition of 
ithoir share in the Revenue Court, in ac- 
cordanco with law. as laid down by S. 51 
Civil P. C. W'e thini: therefore that 
there is no real substance in this plea 
and that we ought not to give ;iny effect 
to it at this stage. It itas also been con- 
teiiiled hofore u-i, although tlie point is 
not taken in the memorandum of apt)eal, 
that if wo were to deal with this suit as 
in substance a suit for partition of joint 
family property, we c-ught to consider 
wild, her there remains any other pro- 
perty lielonging to thejoint family which 
has not heon hroiight into the suit. There 


was no plea to this effect in either of 
the Courts below and, as a matter of 
fact, the position taken up by the defen. 
dants there was hopelessly inconsistent 

with any such plea. 

While fully admitting the principle of 
of law pressed upon us on behalf of the 
appellants, we can only say that there 
are no materials before us bo justify our 
finding that there is any other property 
belonging to the joiut family of which 
the parties to this suit were formerly 
members which has not been made the 
subject-matter of this litigation. The 
appeal therefore fails upon all grounds 
and we dismiss it with costs, including 
fees on the higher scale. 

V.b/r.K. Appeal dismissed. 
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Richards, C. J. and Banerji, J. 

Narsmgh Das — Plaintiff — Appellant. 

V. 

Sada Ram and others “Defendants — 
Respondents. 

First Appeal No. 354 of 1916, Decided 
on 16th January 1919, from a decree cf 
Offg. 2nd Addl. Sub-Tudge, Aligarh., 

Tort — Defamation — False imputation of 
improper conduct creates liability — For plea 
of privilege defendant must prove that in- 
formation was reliable and that he honestly 
believed it to be true. 

Dofeadant wrote and posted a letter ia which 
he stated that at the pUintifl's instigation the 
betrothal of a certain girl belonging to the 
brotherhood had been broken off and the girl 
bad been married to some other person. It was 
found that such conduct was considered very 
improper by the members of the brotherhood 
and that the charge made by the defendant was 
false and was made out of ill-will: 

Jli’ld: (l) that, the statement made by the 
defendant iu his letter amounted to defamation 
and that lie was liable to pay damages to tho 
plaintiff. ' [P 144 C 1 ] 

( 2 ) that if the dofendaut had proved that he 
as a mom her of tlie brotherhood received in- 
formation of a reliable kind which ho honestly 
believed to bo true, and that ho merely wrote 
the letter for tho purpose of giving information 
to tho brotherhood in order that tho matter 
might bo invostigated. a pba of piiviloge inicht 
have b?ou sustained. [P H; 0 1 ] 

Pear;/ Lai Banerji and Liikskmi 
Narain — for A [ipyllanl. 

B. I'j . 0 Coiua' for BiddJii ChiUid aud 
Menhraj ~ for Resiioudou . 

Judgment This app^^a! arises oub of 
a suit lor lihol. Toe alleged libel is con- 
tained in a letter adiiiiitedly written by 
tho dofi'n lant, Sada Kam. A translation 
Will he foun I at p. 49-A atid is iu the 
following words; 
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*'Oar compliments to you. We pray God to 
protect you aud ourselvees. Bai Sardati died cn 
Magbsar Sudi 9th. We informed you of it in a 
previous postcard which we trust you have re- 
ceived. The son of Bhikam Das (son of Net 
Bam) of Aligarh has been betrothed to the girl 
at Sikandra. The girl of Sikandra came and 
she was accompanied by tbeGomasbta of brother 
Narsingh. Mahesb Das caused her to bs 
married in the family of a Cbandak of Bhongra. 
Please inform Bhikam Das of it. We promised 
to pay Rs. 100 to the State employees provided 
they did not let the marriage to be celebrated, 
but Mahesb Dos paid a larger amount and con- 
se(^uently the marriage could not but be held. 
We did not receive any letter from Bhikam Das. 
Other persons of Gandhi’s Bas (name of locality) 
here came to us and it was from them that we 
came to know about the betrothal. Sabsequ- 
ently we inquired from Kundan Lai, Obanak, 
and be too told us that the betrothal took place. 
Such high-handedness bas been practised hero. 
Please inform the members of the brotherhood 
and sea if there is any remedy now. The state 
0 ^ affairs here is hopeless and you must note 
this. We write the above for your inform- 
ation. Please also inform Bhikam Das. There 
is nothing more to pen. We shall write more 
on hearing from you. Please keep sending letters 
to us. In this affair there appears to be an 
instigation by Narsingh Das.’* 

The sentence “such high-handedness 
bas been practised here” has also been 
translated as: “A horrible thing has 
been practised here.” The sentence “in 
this affair there appears to bo an instiga: 
tion by Narsingh Das ’ has also been 
translated: “in this affair there appears 
to be the advice of Narsingh Das.” For 
reasons which we shall state hereafter 
we do not think that there is any 
material importance in the different 
translations. The first question to be 
considered is whether or nob the letter 
(quoted above), assuming it to have been 
written and published by the defendant 
Sada Ram, is defamatory. There is 
sworn evidence, which we see no reason 
to disbelieve, that the breaking oft' of a 
match where the girl has already been 
betrothed and marrying her to some one 
else is considered a very discreditable 
and improper thing amongst the mem- 
bers of the caste to which the parties be- 
long. There are on the record documents 
which show that some years ago the 
breaking off of a match in this wav was 
visited with very substantial penalties 
by the panchayet of the brotherhood. 
Sada Ram himself in para. 5 of his 
written statement (a paragraph which 
apparently was iuteudel to suggest 
privilege) states as follows: 

“According to the custom obsoivid bv the 
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members of the brotherhood it is bad to break off 
one betrothal and to eater into a new one.” 

The translation of the word “bad” 
does not sufficiently represent the mean- 
ing of the expression as contained in 
the vernacular. It is clear that the ver- 
nacular means that it is a very improper 
proceeding. It would seam therefore 
that if the letter moans that the plain- 
tiff had taken part in the breaking off of 
the match between the son of Bhikam 
Das and the girl at Sikandra, it was im- 
puting to the plaintiff that he was a 
participator in a matter which the caste 
considered to be most improper and 
highly reprehensive. Reading the letter 
as a whole we have not the slightest 
hesitation in saying that the defendant 
Sada Ram imputed to the Narsingh Das 
mentioned in the letter that he had been 
guilty of such an act. It will he seen 
that in the earlier part of the letter the 
writer says that the girl, when she w'as 
going to contract the second marriage, 
was accompanied by the gomashta of 
'brother Narsingh Das.” The gomaslita’s 
name is not mentioned, and it is clear 
that the sting of the sentence is the 
statement that it w'as the gomashta of 
Narsingh Das who went with the girl. 
If there was any ambiguity in this part 
of the letter, it is made clear by the 
concluding sentence, namely; “In this 
affair there appears to be the advice (or 
instigation) of Narsingh Das.” The next 
question is whether the writer intended 
to refer in the latter to the plaintiff’. 
The Court below has found that he did, 
and we have nob the smallest hesitation 
in coming to the same conclusion. The 
defendant did not go into the witness 
box and was never examined as a svit- 
ness in the case; but when he was exa- 
mined before the hearing in a proceeding 
of the Court, he admitted that the only 
Narsingli Das whom ho knew was liie 
plaintiff’. He never stated (pi.3 a witness) 
that he meant any person else. It is un- 
necessary to enlarge upon tliis matter, 
because as we have said before wo iiave 
not the smallest liesitatioo in agreeing 
svifch tl'.Q Court below that the defendant 
referred to the plaintiff when he \vrotc3 
the letter. 

The next question to be considered is 
whether or not the defendant Sada Ram 
published the letter. When he was ex- 
amined in “proceeding” prevdous to tire 
trial he aimittel tlvat he wrote the 
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letter but he said that after 'writing it 
he changed his mind and did not send it. 
The Court below in a somewhat incon- 
sistent judgment has come to the con- 
clusion that Sada Earn wrote the letter 
and sent it by post to the party to 
whom it was addressed, namely, the 
defendant Bidhi Chand. If this conclu- 
sion be correct it is clear that there was a 
publication. We also agree with the 
Court below so far, that we believe that 
the letter was sent to Bidhi Chand by 
the defendant Sada Bara. 


The defendant in para. 5 of his writ- 
,ten statement seems to suggest a plea 
of privilege. No doubt if the defendant 
liad proved that he, as a member of the 
brotherhood received information of a 
ireliable kind which he honestly believed 
Ito be true, and that he merely wrote the 
'the letter for the purpose of giving in- 
formation to the brotherhood in order 
that the matter might be investigated, a 
plea of privilege might be sustained. In 
the presei.t case however no attempt 
whatever was nnade to prove that the 
j'laintifl’ had taken any part in the 
breaking ott' of any marriage, nor was 
any evidence given to show that the 
defendant Sada Earn had received in- 
formation concerning the plaintifT’s 
action which he honestly believed to be 
true. On the contrary there is the 
clearest evidence that there uas ill-will 
between the plaintiff and the defendant 
and that some years ago a house which 
the defendant Sada Earn had constrooted 
was pulled down as the result of the 
direct or indirect action of the plaintiff. 
In our opinion no proijer plea of privilege 
was ideaded and certainly no facts were 
liroved I y the defendant wdiich could sus- 
tain a plea of j-rivilege even if it had 
been pleaded. The result is that as be- 
tween the plaintiff and this defendant, 
the defendant is proved to have written 
and i)ub]ished a letter containing serious 
imi)lications against the plaintiff and it 
would seem to us that upon the finding 
arrived at by the Court below itself it 
ought certainly to have given a decree 
lor damages against Sada Earn. 

As against Bidhi Chand the case does 
not stand on the same footing. This w-as 
the person to whom the letter wasaddre- 
ssed and wlio in the opinion of tlie Court 
below duly received the letter. A wit- 
ness called Narain Das was examined, and 
he proved that Bidhi Chand gave him 


the letter stating that it was a very 
“horrible” thing. He goes on to state 
that Bidhi Chand said to him that Nar- 
singh Das, that is the plaintiff, had sent 
the girl who had been previously betro- 
thed and got her married to another 
person. The witness did not in his direct 
evidence make any further allegation aga- 
inst Bidhi Chand as a publisher of the 
defamatory allegations against the plain- 
tiff. The learned Judge made some very 
sweeping remarks about the plaintiff’s 
evidence and the evidence of the plain- 
tiff’s witnesses; but he certainly does not 
say anything definite against Narain Das. 
It is quite clear that Sadha Earn wrote 
his letter with the intention of sending 
it by post to Bidhi Chand. He has 
never come into the witness-box to say 
that he did not send the letter, and there- 
fore, there was every probability that the 
letter was received by Bidhi Chand. If 
Bidhi Chand received the letter, it would 
not be at all improbable that he would 
show the letter to Narain Das who was a 
member of the brotherhood, and assuming 
that Bidhi Chand believed the allegations 
in the letter to be true there would be 
nothing unnatural or even leprehensive 
in his having said to Narain Das that it 
was a “horrible thing.” This would only 

mean that assuming the allegations were 

true it was a horrible thing for Narsingh 
Das to have ilone. However if Bidhi 
Chand showed the letter to Narain Das, 
this woui.l amount to a publication. 
Naiain Das says that Bidhi Chand handed 


tne letter over to him, Narain Das has 
produced the letter in Court, andthe evi. 
dence of Narain Das coupled with the evi- 
dence of the plaintitf is the only explana- 
tion we have of how tlie letter came to 
he at Aligarh. 

Sada Rant does not reside in Aligarh 
hut lives fit Pohkaran in theTodhpore 
territory, ^\e see no reason why the evi- 
dencj of Narain Das should not be believed. 
Previous to the institution of the suit 
the plaintiff caused a w ritten notice to be 
given to Sada Ram, in w hich he clearly 
nd distinctly set forth his complaint 
that a false slatement liad been made by 
Sada Ham in the letter addressed to Bidhi 
Chand. and he called upon Sada Ram to 

puMicly apologise for what he had done 
and to admit that the statements were 
not true, in which case the plaintiff said 
that he would not bring the suit, other- 
wise he would. Sada Ram and his son 


a 
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■Fakir Chand took no notice of this letter. 
No similar notice was served upon the 
defendant Bidhi Gband or his son. The 
plaintiff, it is true, alleges that he verbally 
gave a similar notice but we doubt very 
much that he did so. Had Bidhi Ghand 
come into the witness-box and had he 
honestly admitted that he received the 
letter, as we believe he did, and stated 
that all that he had done was to hand 
over the letter to Narain Das as a mem- 
ber of the brotherhood to give the plain- 
tiff an opportunity of denying charges, 
we think that in all probability the suit 
would never have been instituted against 
him at all. Unfortunately he did not 
adopt this course but on the contrary 
absolutely denied that he ever received 
the letter at all or had handed it over to 
Narain Das, 

The learned Judge in the Gourt below, 
without giving any good reason for dis- 
crediting the evidence of Narain Das, 
which, as we have already said, was highly 
probable, has raised various hypotheses as 
to what was done with the letter. He says 
that it was possible that Bidhi Chand 
handed the letter over to Bhikara Das and 
that the plaintiff got it from Bhikam Das. 
There is no evidence on the record to 
support this; but even if it were true, 
the handing over of the letter to Bhikam 
Das would e(]ually have been a publica- 
tion and the obligation upon this defen- 
dant Bidlii Chand to honestly admit the 
receipt of the letter and tell the truth as 
to what he had done with it was just the 
same. We think that there ought to be 
a decree against Bidhi Chand also but for 
a far less amount than should be awarded 
against Sada Ram. 

Meghraj is alleged to have repeated 
the defamation at a village called Mai in 
the Aligarh District. The evidence that 
he did so is supported by the evidence 
of one Kewal Ram who belongs to that 
village. Meghraj defendcnt savs that he 
was not in the village at all but he ad- 
mits that his wife and child w’ere there. 
It certainly was probable that Meghraj 
did visit Mai (where his wife and child 
were); and if he went there it would be 
highly probable that he would repeat the 
story to members of the brotherhood at 
that place. However we do not feel justi- 
fied in overruling the finding of the 
Court below with regard to this defen- 
dant. With regard to Fakir Chand, the 
son of Sada Ram, although the letter 
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was written by his father his name also 
appears on the letter. Furthermore wherr 
before the suit the plaintiff gave the 
written notice, Fakir Chand did not repu- 
diate the writing of the letter and the 
making of the false statements. While 
therefore we think that no decree should 
be given against Fakir Chand we do not 
think that he ought to get costs against 
the plaintiff. 

The only matter which remains to con- 
sider is the question of damages. As 
against Sada Ram we find that be made 
a false charge against the plaintiff, impu- 
ting to him participation, if not instiga- 
tion, of very improper conduct. We alsa 
find that there was ill-feeling, in other 
words, what in legal language is under- 
stood as. ‘malice.” The plaintiff is a man 
of position and undoubtedly the making 
of these allegations against him would 
cause him a good deal of annoyance and 
was calculated to lower him in the eyes 
of his fellow oastemen. The matter was 
made rather worse by the fact that there 
had been a previous attempt to charge 
the plaintiff with having taken part in 
a prior transaction of the same nature. 
The defendant Sada Ram, instead of 
taking advantage of the written notice 
served by the plaintiff, chose to disre- 
gard it. He had the audacity to put in 
a plea in his written statement that the 
Narsingh Das whom he referred to was 
nob the plaintiff' but another Narsingh 
Das, an allegation which in the o])iuioa 
of the Court below, and in our opinion 
was w'holly false. Under the circum- 
stances we think that there should he 
substantial damages awarded to the i)lain- 
tiff as against Sada Ram, at any rate a 
sum which will be a reasonable indemni- 
fication to tiie plaintiff' for the costs and 
expenses which he must have inourted 
in bringing the present suit. The sum 
awarded against Bidhi Chand ouglib to 
be in our opinion a much smaller amount. 

We allow the appeal set aside the de- 
cree of the Court below and grant the 
plaintiff a decree against the defendant 
Sada Ram for Rs, i.oOO with full costs 
in all Courts; by this wo mean tliat he 
shall receive the full costs incurred in the 
Court below and in this Court, and nob 
merely costs proportionate to the amount 
decreed. The plaintiff will also have a 
decree against the defendant Bidhi Chand 
for the sum of Rs. 100 and costs as if ho 
had recovered a decree for this amount. 
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This will reply as to costs in both. 
We dismiss the suit as against the de- 
fendants Meghraj and Fakir Ghand» but 
direct that they and the other defen- 
dants do bear their own costs in all 
Courts. Costs in this Court will include 
fees on the higher scale. 

v*b./r.k. Appeal allowed. 


A. I. R. 1919 Allahabad 146 

Tudball. J. 

Mahomed Ehtishavi Ali — Defendant — 
Applicant. 


V. 

Laiji Singh and others — Plaintiffs — 
Opposite Parties. 

Civil Revn. No. 43 of 1918, Decided 
on 3rd December 1918 from order of 
Asst. Collector, First Class, Azamgarh. 

Agra Tenancy Act(190 1), S*. 167 anti 199 — 
Rent suit— Third person claiming entire rent 
as sole proprietor— Order directing claimant 
to establish title in civil Court — Revision 
does not lie. 

Under S. 167, prima facie a revision does not 
lie to the High Court from an order of a Revenue 
Court. The remedy in the civil Court is by ap- 
peal only in cases in which an appeal is given. 

[p 147 c n 

Plaintiffs sued a tenant claiming to recover 
half the rent of the holding. The tenant pleaded 
that bo had paid the whole of his rent to one E. 
Thereupon E, was added as a defendant and 
pleaded that he was entitled to the whole of the 
rent as sole proprietor. The Assistant Collector 
purporting to act under S. 199 directed E to 
institute a suit in the civil Court for the determi- 
nation of the question of proprietary title which 
had been raised. E filed a revision in tho High 
Court against the order of the Assistant CjI- 
lecbor: 

Held: that undc»‘ the provisions of S. 107 no 
revision lay to tho High Court. [P 118 G ll 

M. L. Agarwala and S. M. Sidaiman 
— for Applicant. 

llarnandan Prasad for Iswar Snran 


and Miiu'litur Ahmad — forOpposite Fart 
ies. 

Judgment.— Revisions Nos. 43, -14 
45. -K), 47 and 48 are connected and arise 
out of six suits for rout which wert 
brought in tho Court of an Assistant Col- 
lector of tho First Glass. In No. 43 t’u 
applicant for revision h.oro, Maliomol 
Idhtishain Ali, was an lulded defondaiF 
to the suit for rent brou 'ht by lialji 
Siii^h and others a.^ain.st an a:iricultnr il 
tenant, 'riio nlaintil't's claimed to lie eii- 
titlorl to recover half of tlie rent from 
the tenant. The tenant pinole 1 t'mit lie 
liad paid t !)0 wholo of his rout tj 1‘lhti- 
sliam Ali. On the plaintitfs’ re.jaost 
Fhlislmm AH was tnaloa dofon hint and 
lieph'idol that hj \v ts tlia solo pro- 


prietor and entitled to the whole of the 
rent. Thereupon the Assistant Golleotor 
purporting to act under the provisions 
of S. 199, Tenancy Act, directed Ehti. 
sham Ali to institute within three 
months a suit in the civil Court for the 
determination of the question of pro. 
prietary title which was raised. In 
the other five suits Ehtisham Ali was 
himself the plaintiff and in each case he 
sued to recover the whole of the rent. 

In each of these suits the other claimants 

were made defendants and they claimed 
that they were entitled to half of the 
rent and that Ehtisham Ali was only 
entitled to the other half. In each of 
these cases also the Assistant Collector 
purporting to act under the same section 
of the Tenancy Act, directed the plain- 
tiff Ehtisham Ali to institute a similar 
suit in the civil Court for the determi. 
nation of the question of proprietary 
title. Each of the five revisions now be- 
fore me is directed to the upsetting of 
the order passed by tho Assistant Col- 
lector. 

A preliminary objection is taken that 
no revision can lie to this Court against 
the order of the Assistant Collector. 
Reliance is placed in the beginning on 
S. Ilo, Civil P. C., and it is pleaded 
tliat the Revenue Court is nob subordi- 
nate to this Court and therefore S. 115 
does not ai)ply. Personally I do not 
thiuk that there is much force in this 
contention but it is unnecessary to ex- 
press any decided opinion in respect to 
it. It is next pleaded that in view of 
tho language of S. 1G7, Tenency Act, it 
is clear that the present revisions do 
not lie to this Court. My attention is 
called to the decisions of this Court in 
Thahur Diunber Singh v. Sri Kishun 
Das (, l). Parhh u Ma rant Singh v. Bar- 
bans Pal (C) and Jumna Prasad v. 
Karan Singh {■)). The judgiiionb in the 
first of those three eases covers the point 
hoforo me. On p. 55 4 (of d G. L. J.) it 
runs :is follows: 


“I'ii'jro :ui oxpr.'<s nro»'i-i>a ia S. 167 of tha 
.Vet ti'.at ,iU uul anplic.vdoiis of tho uaturo 

.<|K'ei:le-l ill Sob. -i of tho Act shall bo h^arj aad 
;lot«’rmi!i d l)y tbo Rovouiie Co’uU aud oxcopt 
inllio wi’. of upn.'al in Court i-'tiior th\u a 
C.nirl shall i iko cognizanco of any 
disput* or unitor iu re;poct of whioh a suit or 
applioali.Mi migat bo brought ur mado. This 


(1) U-.H'O; M All. -115=2 i. C. 977. 

(2) 1 V)V\\ 85 1. 279. 

I-) Ll-USj 10 1. C. 383. 
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Tileacly shows tbab prizna facie a revision does 
not lie to the High Court from an order of the 
Revenue Court. The reoaedy in the civil Court 
is by appeal only in oases in which an appeal is 
given,” 

It is true that the order that was 
sought to be revised in that case was 
•one passed hy an Assistant Collector on 
an application for execution of a decree 
but the Court clearly considered the 
meaning of S. 167, Tenancy Act and 
the meaning there applied to that sec- 
tion clearly covers the present case. In 
the second of these cases the orders 
sought to be revised had been passed 
by a District Judge and tfche chief ques- 
tion was whether in the circumstances 
of that case any application for revision 
could lie under S. 115, Civil P. C. On 
this point the two Judges who heard the 
case differed. At the same time one 
Judge clearly expressed his opinion as 
to the meaning of the last clause of 
S. 167, Tenancy Act, and he held clearly 
that that barred a revision to this Court. 
Walsh, J., only held that a revision 
would lie on the ground that the deci- 
sion of the District Judge, having been 
given by way of an appeal from the 
Keyenue Courts was the decision of a 
civil Court and therefore subject to revi- 
sion and it almost -necessarily follows 
from his decision that in a case like the 
present he would have agreed with his 
colleague in holding that no revision 
would lie bo this Court. In the third 
case a single Judge of this Court held 

that even where the order was passed by 
a District Judge in a suit instituted in 
the Revenue Court no revision would lie 
to this Court. In that case a suit for 
ejectment was filed in the Revenue Court 
and the defendants raised a question of 
proprietary title. The suit was decreed 
by the Revenue Court and an appeal was 
preferred to the District Judge but was 
dismissed on the ground that no appeal 
lay to him. An application in revision 
was filed in this Court and the learned 
Judge held that no revision could lie to 
this Court. He considered the cases 
which I have already mentioned and 
came to the conclusion that there was 
no room for argument that power of 
revision to the High Court was given 
under the Tenancy Act. On behalf of 
the applicant attention is -called to 
S. 193, Tenancy Act and it is pointed 
out that S. 115, _ Civil P. G.. would 
^pply to all suits and other pro- 


ceedings under the Tenancy Act, so far 
as they are not inconsistent therewith, 
and it is urged that a revision to this 
Court is not inconsistent with the provi- 
sions of the Tenancy Act. It is pointed 
out that in cases which are not appeala- 
ble under S. 177 of the Act to the Dis- 
trict Judge a revision is given under 
S. 185 to the Board of Revenue. It is 
then urged that an appeal and a revision 
are really one and the same thing and 
that as appeals lie under S. 177 to the 
civil Court therefore there is nothing 
inconsistent in a revision also lying. 

In the first place the terms ‘appeal’' 
and revision have technical meanings 
which are well understood and they are 
clearly distinguished frem each other 
in the Civil Procedure Code as well as 
in the Criminal Procedure Code and 
where the legislature uses the word 
appeal” and not the word “revision,” 
it must be deemed to have used that 
word in its ordinary and well under- 
stood meaning. It is argued that the 
words in S. 167 “except in the way of 
appeal “mean” except in the way of ap- 
peal or revision.” The argument is ingeni- 
ous but I am afraid that I cannot give 
way to it. The legislature must be pre- 
sumed to have known the meanings of 
the words “appeal” and “revision”*’ and 
where it says “except in the way of ap- 
peal” or it must be held to have meant 
what it said. The very Chapter No, 12 
of the Tenancy Act, clearly distinguishes 
between appeals and revisions. A further 
argument is raised that S. 167 only 
cevors all suits and applications of the 
nature specified in Bch. 1 and that 
the revision specified in Sch. 4 is a 
revision under S. 185 which lies only 
to the Board of Revenue in certain 
cases, namely, those in which no ap{) 0 il.s 

lie under S. 177 to the District Judge. 

It is therefore argued th-t the section 
does not cover a revision in a case iu 
which an appeal would lie under S. 177 
to tiie District Judge. The unfortunate 
part of -this argument is that S. 167 
says: 

‘‘All suits and applications of the nature spici- 
fied in Sch. 1 shall be hoard and dotermiajd 
by tho Revenuo Courts.” 

Tiie nature of revisions is alike whe- 
ther they lie in the Civil. Criminal or 
Revenue Courts and the language really 
means that no such application as the 
present could lie because it is in the 
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nature of an application such as is con- 
templated by S. 18o, Tenancy Act. 
1 therefore fully agree with the rulings 
which J have already mentioned in so 
far as they are applicable to the circum- 
stances of the present case. Here no 
appeal whatever has been preferred to 
the District Judge. The case has not 
gone into the civil Court at all and there 
is no order before me which could in any 
sense be deemed to be an order of a civil 
Court. The language of S. 167, Ten- 
ancy Act is fatal to the present applica- 
tion and I must therefore uphold the 
preliminary objection and hold that no 
revision would lie to this Court in the 
ipresent case. The application for revi- 
sion is therefore rejected. It must not 
he inferred from this that I consider 
the order passed by the Revenue Court 
to be a correct one. The application is 
rejected with costs. 

V.B./r.K. Application rejected, 
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Richards, C. J. andBakerji, J. 

Fatal Ahmad, and another Defen- 
dants — Appellants. 

V. 

Mt. Eahim Dili and oi/icrs— Plaintiffs 
and Defendants — Respondents. 

First Appeal No. 21 of 1916. Decided 
on 5th Dcomber 1917, from decision 
of Sub-Tudge, Pilibhit, D/- 4th January 
1916 

=?s(a) Mahomedan Law — Gift — Marzul- 
maul — Person suffering from consumption 
making gift at time when there was rapid in- 
crease in disease and deceased was in ap- 
prehension of death — Rule of marzulmaut 
held to apply to transaction. 

WIiMTc :i who bal been sullcring from 

consumption for more than a year, made a gift 
of certain property in favour of his mother, and 
it was found lliat there had been a rapid in- 
crease in the disease about the time when the 
gift w.is made and that the deceased was under 
appreliension of the near appro.wh of death. 

Held-, that the rule of marzulrnaut applied 
to the transaction and that the gift, being in 
favour of an heir of the dec‘'ascd, was alt^ccther 
void. [V 152 C -I'l 

(b) Mahomedan Law — Gift — Pdarzul- 
maul. 

The doctrine of marijulmaut is founded on 
tlio Koran, wliich ordains that the heirs must 
inherit. It docs not apply to a sale. (.P 152 0 2] 

(c) Mahomedan Law — Gift — Marzul- 
maut — Wakf is valid to extent of one-third 
of estate. 

A wakf created during mar/ulmaut is valid 
only to the extent of one-third of the entire 
estate of the deceased. (P 152 C 2] 


(d) Mahomedan Law — Gift — MaTzul* 
maul— Gift in favour of heir— Validity of 

A gift made during marzulmaut in favour 
of one of the heirs of the deceased is altogether 
void. IP 162 C 2] 

B. E. OXonor, Sundar Lai and S. M. 
Sulaiman— for Appellants. 

Tej Bahadur SaprUt PreoNath Banerji 
and Iqbal Akmed—ior Respondents. 

Judgment. — This and the connected 
appeals arise out of two suits which re. 
lated to certain property, moveable and 
immovable, which belonged to Manzur 
Ahmad, who died on 2Dd September 
1912. Manzur Ahmad, although he had 
been married (four times it is stated), 
never had any children. His heirs were, 
first, Fazal Ahmad (his paternal uncle), 
secondly, his mother Mt. Rahim Bibi, 
and thirdly, his two widows Mt. Qaroar- 
unnissa and Mt. Jilani Begam. Under 
the Mahomedan law of inheritance 
Fazal Ahmad would have been entitled 
to 10 sihams out of 24, Rahim Bibi to 
8 sihams and the two widows to 6 sihams 
between them. Fazal Ahmad was nob 
only uncle to the deceased bub he was 
also the father of Mt. Jalani Begam, his 
youngest wife. Before his death Manzur 
Ahmad was possessed of a considerable 
amount of property. He had deposited 
in the house of Lala Khub Chand (ban- 
ker) the sum of Rs. 16,876. He had 
also in cash in his house the sum of 
Rs. 8,500 and 4,000 sovereigns (e^ual to 
Rs. 60,000) which was buried in a house 
which was occupied by Jilaui Begam. 
He had also Rs. 58,000 on fixed deposit 
with the Allahabad Bank. Besides this 
cash, the deceased was possessed of seme 
I'.ouse profiertyand a considerable amount 
of zeminlari property, including two 
villages crlled Mauza Bitliaura Kalan and 
Mauza Amldiera. These two villages 
were aorth about fc.\o lakhs of rupees. 
The property of the deceased was worth 
I)iobaljly between five and six lakhs (if 
jewellery, ornament?, etc., bo included). 

Very shortly before his death, ^lanzur 
Ahmad had transferred the two last men- 
tioned villages to his mother Mt. Rahim 
l^jibi. He had also given her the 4,000 
sovereigns. Ho caused the Rs. 16,876 
deposited with [jala Khub Chand to be 
transferred to her name. The Rs. 8,500 
is cash had also been brought to the 
house of Fjala Khub Cnand and placed to 
thecrelitof Mt. Rahim Bibi. It thus 
appears that the deceased transferred, 
very shortly before his death, property 
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■and money to the extent of Rs. 2,85,376. 
After the death of Manzur Ahmad there 
was litigation in the Revenue Court as to 
mutation of names with regard to the 
two villages to which wo have referred, 
with the result that Fazal Ahmad suc- 
ceeded in having his name recorded as 
one of the heirs of Manzur Ahmad, and 
he was appointed lambardar. This suit 
was thereupon instituted in the civil 
Court and Mt. Rahim Bibi claims against 
the other heirs that she is entitled to 
the villages by virtue of a deed, dated 
29th August i912. In the other suit 
Fazal Anmed is plaintiff and seeks there- 
in (amongst other things) his share of the 
four thousand sovereigns, of Rs. 16,876 
and of Rs. 8,500. 

The defendants in the suit brought by 
Rahim Bibi pleaded (l) that Manzur 
Ahmad was so ill that he knew nothing 
about the transfer at all, (2) that if he 
was capable of understanding the trans- 
action, it was in truth and in fact a 
gift and that the gift being to an 
heir was void, having regard to the 
Mabomedan law of marazulmaut Ra- 
him Bibi answetei these pleas bye on. 
tending; (1) that the transaction was not 
a gift but a sale, in which case mar- 
zulmaut did nob apply, (2) that having 
regard to the nature of the illness which 
was long protracted, the doctrine of 
marazulmaut” did nob apply, and (3) 
that even if the doctrine of raarzulmaut 
did apply, the transaction was a wakf 
and was valid to the extent of one-third 
of the entire property of Manzur Ahmad. 
In answer to the suit brought by Fazal 
Ahmad, Rahim Bibi pleaded that the gift 
of the money was valid becaure marzul- 
maut did nob apply and that the money 
was transferred not as a gift but in dis- 
charge of a debt due by the deceased 
to her. 

Both suits were tried together upon 
the same evidence. We have come to 
the conclusion, for reasons which we 
shall state later on, that the transfers of 
the villages and of the money, etc., to 
Rahim Bibi were in truth and in fact 
gifts to Rahim Bibi, made by the decea- 
sed because he wished to benefit her 
more than his other heirs. In this view 
of the case, the all-important issue is 
whether or not the illness of Manzur 
Ahmad was such as to render the gifts 
void according to Mahomedan law that 
gifts made in marzulmaut are invalid, 
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Rahim Bib: has since Manzur Ahmad's 
death attempted to make a wakf of the 
property (perhaps more or less illusory) 
and she has given away most of the money 
to her own relatives who are not heirs 
of Manzur Ahmad. We may mention 
here that the learned counsel for 
Fazal Ahmad in the appeal before us 
abandoned the contention that the de- 
ceased did not know and understand 
what he was doing when he made the 
tranfer and learned counsel laid no 
stress on the evidence of Fazal Ahmad or 
his witness. 

We propose in the first place, to deal 
with the evidence relating to the illness 
of Manzur Ahmad. He was a man of 
vicious habits. He lived at a place called 
Dhundru, about six miles from Pilibhit. 
Dr. Nil Ratan Banerji was Civil Sur- 
geon at Pilibhit in the year 1909, and in 
that year Manzur Ahmad was treated by 
him. Manzur Ahmad was then suffering 
from urinal complaints due to venereal 
disease. Dr. Banerji operated hut the 
operation was not altogether successful. 
Some of the urine continued to come 
through the wound instead of the natu- 
ral channel. The deceased continued to 
suffer from fistula but he was much bet- 
ter and he dedicated some property as a 
thank offering for his recovery, (making 
himself however the mubtawali). In 
1912 Dr. Banerji was transferred to 
Bara Banki (along way from Pilibhit) 
bub the deceased came to him on 26th 

June 1912 and remained under the doc- 
tor s care till 7th August preceding his 
death. Deceased was then suffering from 
an abscess or fistula in the anus and con- 
sumption had commenced. Dr. Banerji 
later in his evidence says that oonsump- 
bied had clearly developed. Dr. Banerji 
again operated and the wound caused by 
the abscess in the anus had nearly heal- 
ed, but not quite when the deceased re- 
turned home on 7bh August. Between 
26bh June and 7th August consumption 
made rapid progress; and when the de- 
ceased left for home, the second stage of 
the disease had almost passed. The doc- 
tor says when I sent off Manzur Ahrnad 
from Bara Banki his case was hopeless.” 
The doctor says that he had not im- 
pressed upon Manzur that he would not 
recover but “he (the deceased) had come 
to understand that he would nob reco- 
ver.” When he went to Pilibhit from 
Bara Banki he was hopeless of his reco- 
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very. *' He could not get up himself. 

He required assistance to rise or 

to sit.” 

' Dr. Banerji gave Manzur Ahmad when 
he was leaving, a certificate, stating that 
he was not suffering from any contagious 
or infectious disease. The doctor gave 
him this certificate so that he might not 
be troubled on the journey by reason of 
the authorities thinking he was suffering 
from plague or some such disease. Dr. 
Banerji was a witness for Rahim Bibi. 
Ho appears to have given his evidence in 
a straightforward manner, and we consi- 
der that reliance may safely be placed 
upon what he says. 

From Bara Banki Manzur Ahmad pro- 
ceeded to Pilibhit, a journey of about^lO 
hours in the train. At Pilibhit he stopped 
for a few hours at the house of Alauddin 
a brother of Rahim Bibi, and thence he 
proceeded to his own house at Dhundru, 
a journey of about six miles. Within a 
few days he suffered from a pain in his 
side, and he sent for another doctor who 
wasthenCivilSurgeon at Pilibhit, named 
Baidoo Singh. Even before Manzur 
Ahmad left Bara Banki, he had felt this 
pain and complained of it to Dr. Banerji, 
Dr. Baldeo Singh considered that he had 
an abscess near the kidneys, but he was 
not very certain about the locality. He 
advised to come in to Pilibhit to be 
operated upon. The deceased was lying 
on a bed when Dr. Baldeo Singh saw him 
at Dhundru. On 14th August Manzur 
Ahmad was brought back to Pili!)hit in 
order to be attended to by Dr. Baldeo 
Singh. lie came again to the house of 
Alauddin, his mother’s brother. Dr. Bal- 
deo Sin^h assisted by another doctor 
(Dr. Chatterji) operated upon him on 
15th August. No less than two pounds 
of very evil smelling pus was taken from 
the abscess. Tlie deceased was very weak 
and Dr. Baldeo Singh continued to treat 
him for some days. The wound was 
dressed daily, and the operation seems to 
have been fairly succossfiil. Dr. Baldeo 
Singh ceased to treat the deceased after 
some days; first, because ^M.mzur Ahmad 
would not take the medicines ho directed 
and, secondly, because the doctor became 
seriously unwell himself. Dr. Baldeo 
Singh was also a witness for Rahim Bibi. 

Another witness for Rahim Bibi was 
Dr. Chatterji, wliom we liave menf ioned 
above as assisting Dr. Baldeo Singli. 
When ho gave his evidence he was Civil 
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Surgeon at Pilibhit. He continued in. 
attendance upon the deceased after Dr. 

• Baldeo Singh had ceased to attend him.' 
He says that after the operation Manzur 
Ahmad never gained sufficient strength 
to move about. On 2nd September he 
died. Dr. Chatterji says that he and 
Dr. Baldeo Singh, before they operated 
upon him, found that he was suffering, 
from consumption, that his heart was 
weak, and they accordingly performed 
the operation without chloroform. He 
says that when he first saw Manzur 
Ahmad, theapex of his lung was affected. 
Before he died about one-sixth of both 
lungs was affected. The consumption had 
extended to his throat and the deceased, 
was suffering from tubercular laryngitis, 
his voice had become hoarse and he even- 
tually died from asphyxia, being unablo 
to breathe in consequence of the laryn- 
gitis. During all this time, and when 
the deceased died, he was staying in the 
house of Alauddin. In the same house 
also lived V>^isaluddin, a nephew of 
Rahim Bibi, that is to say, the sen of her 
deceased brother. Wisaluddin and his 
brothers are the persons in whose favour 
Rahim ]3ibi has since parted with the 
greater part of her property and they 
were not heirs of Manzur Ahmad. 

As already stated, while the deceased 
was staying in this house, he had sent to- 
Dhundru to have the four thousand sove- 
reigns dug up from the house of Jilani 
Bibi in order that they might be reburied 
in the bouse of his mother Rahim Bibi. 
Directions wero also given to bring the 
Rs. 8,500 to Khub Chand, banker. The 
latter money duly reached Khub Chand, 
but the sovereigns, after being dug up, 
wore stolen (half were afterwards re- 
covered). This happened about 20th 
August or a little later. On 29th August 
the deceased executed a deed of transfer 
in favour of his mother Raliiin Bibi in 

the following form ; 

“1, while in a sound state o( body and mind, 
ha-ve absolutely sold of my own free will the 
ontiro 00 bisw-^s zamind.iri property in Mauza 
Bithaura Kalan, I’ar^\na and District Pilibhit, 
and the ODlire ‘-’0 biswa zamiudari property in 
j^Iiu/.i. .\inl\hora, including the hamlets called 
ihurg.iu j. Man; urgunj, Samaria, and Makruli, 
Parg.ina Hicha, T.'h^il Baheri, District Bareilly, 
and with all tl.o appurtenances and interests 
appertaining thereto, without the exception of 
any right or -liare, to my mother Mt. Kahim 
Bibi, \\ ife of Shoikli Zahur Ahmad, Sheikh, re- 
sident of Dhundru, largana Jahanabad, 

Distrii.t Pilibhit, for two lakh:; of rupees, half of 
wbi.h i-^ one lakh of rupees, and made over the 
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possession of both tbe properties sold to the 
vendee. Now neither I nor any of niy repre- 
sentatives have any right in the abovementioned 
properties sold. Out of the entire sale considera- 
tion, I have recefved Rs. 10,000 in cash, and 
have left Rs. 1,90,000 with the vendee with my 
directions, in order that she may spend it 
with her own authority and at her own discre- 
tion for’good purposes for the benefit of my soul 
in the next world. Hence I executed this docu- 
ment as a sale deed giving authority in respect 
of the sum held in deposit for charity, ou a 
stamp paper of Rs. 2,000 under Art. 28 and on a 
stamp paper of Rs. 16 under Art. 7, ScU. 1, Act 
2 of 1389, so that it may serve as evidence ** 

Registration was duly effected and the 
deed has the following endorsement: 

Let it be known that the executant is ill and 
he submitted a certificate of his illness given by 
tbe Assistant Civil Surgeon. Pilibhit, who is 
now Civil Surgeon in charge of Pilibhit with his 
application for issue of a commission which is in 
the office.” 

The certificate is as follows : 

I came to dress Sheikh Mauzur Ahmad of 
Dhuodru at the time when the deed was pre^* 
sented and execution admitted by him before the 
Sub^Registrar. I found his mental faculties un- 
impaired and he answered to every question re- 
ferring to the deed quite correctly.” 

The deed was registered between five 
and six o’clock in the evening on 29th 
August 1912. This certificate was given 
by Dr. Chatterji at 5-30 in the evening. 
At 9-30 in the morning of the same day, 

Dr. Chatterji had given another certifi- 
cate as follows: 

“Certified that I examined Sheikh Manzur 
.4hmad, zamindar of Dhundru, this morning at 

the request of the Subdivisional Magistrate and 
found his mental faculties not affected yet, 
although his general condition is extremely 

It is pretty clear that the Sub-Regis, 
trar had some hesitation in -registering 
the deed having regard to the condition 
of the deceased, and notwithstanding* the 
explanation which Dr, Chatterji “gave 
when giving his evidence, we think that 
nis npt certificate shows that the dec- 
eased’s condition was very critical on the 
morning of 29bh August. The certificate 
was given in English and Dr. Chatterji 
understands English. The words “found 
his mental faculties not affected yet” 
are significant. Immediately after the 
execution of the deed men were sent off 
post haste to make collections at the two 
villages and to apply for mutation of 
names. It was not the time of year at 
which collections are made and the col- 
lections which were in fact made were 
more or less of a formal character ob- 
viously the intention -was to show that 

the deed had been acted upon and posses- 


sion taken. Certainly those steps were 
taken with the least possible delay. 

Rahim Bibi also examined Abdul 
Jabbar, a Hakim, who says that he had- 
occasionally to see Manzur Ahmad one- 
. or two j^ears before his death, and that 
he had been suffering from syphilis and 
gonorrhoea. The importance of the evi- 
dence of this witness 'is to show that the^ 
deceased had been suffering from consump- 
tion for a considerable period. The wit- 
ness would not be in a position to speak 
of the deceased suffering from consump- 
tion from any scientific examination of 
the sputum. There was no blood in the 
sputum. Any suspicion he might have 
about consumption would be the con- 
sequence of his observation of the general 
state of health of the deceased and the 
fact that he suffered from fever. The 
fever from which Manzur Ahmad suffered 
might no doubt be attributed to con- 
sumption but it also might be attributed 
to the other diseases deceased suffered 
from and his weak state of health. Dr. 

Chatterji no doubt says that the progress 
of the consumption was slow, but we 
think that this statement is negatived by 
the evidence of Dr. Banerji, whicii shows 
that even between 26th June 1912 and 
7th August of the same year consumption 
was making rapid progress. We also 
think that the statement of Dr. Chatterji 
about the progress of the disease is nega- 
tived by the facts that he himself has 
deposed to. At first the apex of the 
lungs was affected, that is about 15th 
August, and by the time he died one-sixth 
of both the lungs was affected. Moreover 
the disease had spread to his throat and 
tubercular laryngitis had set in. Signs 
are not wanting in the evidence or ex- 
amination and cross-examination of 
Dr. Chatterji that he had become to some 
extent a partisan (see his attempt to 
wittle down the significance of his certi- 
ficate in which he says that 

the mental faculties of the deceased had not 
yet been affected,’ although his general condition 
is extremely weak.”) 

_ The witness seems to have lent himself a 
little to an attempt which was being made 
to suggest that the illness of i\Iauzar was of 
long duration without any rapid increase^ 
The doctrine of marazul-maat does not 

apply to cases of lingering-aud protracted 

illness. 

The conclusion that we have come to is 
that the illness of Manzur Ahmad all 
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along rapidly progressed and increased 
between June and the 2Dd of September 
when he died and that it cannot pos- 
sibly be said that he suffered from a 
lingering disease. There is no very 
satisfactory evidence when consumption 
commenced but even if we assume that 
the seeds of the disease were present for 
some time the progress of the disease was 
rapid between Juno and 2nd September. 
We believe Dr. Chatterji when he says 
that when Manzur Ahmad left him on 
the 7th August the deceased was ^ under 
the apprehension of death and if this 
view be correct nothing whicli subse- 
quently happened was at all likely to 
lessen that apprehension. The sufferings 
of the deceased continued steadily to in- 
crease. 

The evidence of Rahim Bibi her- 
self shows that the deceased appre- 
hended death and that she was frequently 
trying to console him and remove his 
apprehension. We think that the two 
certificates which Dr. Chatterji gave 
show that those about Manzur Ahmad 
believed that he was going to die and 
that this apprehension was shared by the 
Sub- Registrar. That those who were 
about him (near relations of Rahim Bibi) 
believed he was going to die is also shown 
by the very great haste there was in 
sending off men to make the'colleobions 
at the two villages and filing an appli- 
cation for mutation of names on 30th 
August. What other people thought 
who were daily seeing the deceased is not 

without some bearing on what the de- 
ceased was likely to tliink himself. _ The 
learned Judge referring to the evidence 
of Abdul Aziz a witness for Fazl Ahmal 
says tliat the deceased told the witness 
that lie was better and that as soon as 
he would recover he would show him the 
villages that required water. This is not 
quite what the witness said. Witness 
said that the deceased said “if lie re- 
covered.” The learnel Advocate for 
:Rahim Bibi admitted that if tliere was a 
rapid increase in the disease about the 
tinio when the “gift” was made and if 
the deceased was under apprehension of 
the near a[)proach of death the rule of 
rtiarazul maut would apply even though 
the deceased had Iieen suffering from con- 
sumption for more than a year liefore lie 
made the gift. In our opinion the illness 
of the deceased was not a lingering dis- 
ease and ho was under the apprehension 
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of near approaching death and if the 
transfers of the money and of the land 
ought to be regarded as “gifts' to Rahim 
Bibi, they were void under the Mahome. 
dan law as having been made when the 
donor was suffering from his death il, 

Iness. The doctrine *of marazulmaut is 
founded on the Koran which ordains 
that the heirs must inherit Even though 
our sympathies may be to some extent 
more with Rahim Bibi, the affectionate 

mother of the deceased we are bound to 
administer the law. 

The next question we propose to deal 
with is what was the real nature of the 
transaction If the transaction was a 
sale the doctrine of marazulmaut does 
nob apply. If the transaction was the 
creation of a wakf by the deceased the 
transaction would be good to the extent 
of one-tlii rd of the entire estate of the 
deceased. If it was a gift to Rahim 
Bibi one of the heirs it was altogether 
void. On the face of it the dead is a 
sale deed. Bub it is abundantly clear 
that Rahim Bibi had nothing like 
2 lakhs of rupees wherewith to purchase 
the property. At the time the deed 
was registered the sum of Rs. 10,000 was 
produced before the Sub-Registrar, bub 
wo are absolutely convinced that this 
Rs. 10,000 did not belong to the Must. It 
was bveught from the house cf Khub 
Chan I hanker and was beyond all question 
money wliich had belonged to fchedeceasei 
at least up to the time that the money 
had been changed from the account of the 
deceased to the account of Rahim Bibi 
in tlie books of the firm of Khub Cliand 
and this change took place while the do- 
ceased was lying ill in the house of Ala- 
uddin. It is said that the deceased owed 
monev to lus mother and that the sale 
was made in consideration of the dis- 
charge of this debt. In the first place 
we must i^oinb out that the sale does nob 
purport to be in consideration of the dis- 
cliargeof a debt. It is made in considera- 
tion of 2 lakhs of rupees’ Rs. l.bO.OOO 
being left with the vendee. In the next 
place Raliim Bibi tried to make out that 
the debt duo to her by her son repre- 
sented a fortune which she had re- 
ceived many years l)efore (at the time 
(ff lior marriage) of Rs. 40,000. She 
says tliat her husband kept this 
l-is. 40, COO, that after his deatdr it Nvas 
handed over to her eldest son to be in- 
vested, and upon his do.ath in the yaar 
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1906 it was handed over to Manzur 
Ahmad and that Manzur Ahmad owed her 
the original amount of her fortune toge- 
ther with a large sum accumulated during 
the lives of her husband and two sons. 
The learned Judge in the Court below is 
careful to say when he finds certain mat- 
ters in favour of Rahim Bibi.that hamust 
not be at all taken as endorsing this 
story of hers. We altogether disbelieve 
the story. There is no evidence worthy 
of name to support the allegation that 
Rahim Bibi ever had a gift of Rs. 40,000 
which had been kept intact for her by 
the male members of the family. It is 
true that Rahim Bibi also states that she 
had some zamindari property and that 
the deceased used to collect the profits, 
handing oVer to her from time to time 
small sums which she required retaining 
the balance for her. We find that in the 
year 1892 after the death of Zahur Ahmad 
the husband of Rahim Bibi, an award 
was made under which she got a village 
called Purenia which brought in profits 
of about Rs. 1,000 per annum. In the 
year 1896 she got Rs. 2,000 a year in lieu 
of the village Purenia and in the year 
1906 on the death of her eldest son she 
got property which brought her in about 
Rs. 4,500. (This was not in addition it 
must be remembered, to what she had 
previously). We find that the Musaiumat 
had an establishment of her own. She has 
been four times to Mecca. She had a 
number of relatives of her own to whom 
she would probably make gifts from time 
to time. She would also perhaps make some 
charitable gifts. Bearing in mind that the 
Musammat was the widow of arich man 
and the mother of rich sons we think 
that her means were no more than 
suflficient for her own support and mainte- 
nance and that certainly there was no 
room for large accumulations. The pro- 
babilities are that one year with another 
she got from her son at least the amount 
of the profits of her property, probably a 
good deal more. 

There are no accounts to show that her 
son had any moneys of hers in his hands. 
The only important evidence to support 
the allegation that the deceased owed his 
mother money is a deposition which 
Manzur Ahmad made on 25th August 
1912, that is to say, at or about the very 
time when he was trausferring a large 
amount of property to his mother. In 
this deposition Manzur Ahmad says that 
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whilst he was lying ill in the house of 
Alauddin, he had sent one Amir Khan 
(his mother's karinda) to take possession 
of the four thousand sovereigns on her 
behalf and that he had also told Amir 
Khan to get the Rs. 8,500 to deposit in 
the Kothi of Khub Chand to credit of his 
mother. In the deposition ho says: “I 
said to Amir Khan that I owed money to 
my mother.” It is contended that this 
admission by Manzur Ahmad of his in- 
debtedness to his mother is very strong 
evidence that he owed her money. The 
deposition came to be made under the 
following circumstances. After the sove- 
reigns were unearthed, they were made 
away with by the servants who were sent 
to get them. The Rs. 8,500 were duly 
deposited with Khub Chand but the sove- 
reigns were stolen. For some time the 
loss of the sovereigns was kept from 
Manzur Ahmad, because it was thought 
that the news would have a very serious 
efifect upon him in his delicate state of 
health. In the end however when the 
criminal law was set in motion against 
those alleged to be responsible for the 
theft, it was decided to get a deposition 
from Manzur Ahmad. The weight to be 
attached to the statement by Manzur 
Ahmad that he owed his mother money 
is greatly lessened by the fact that he had 
a motive for making the statement even 
if it was untrue. Moreover the state- 
ment was made at the very time he was 
handing over to his mother a large por- 
tion of his estate and when he knew (as 
we believe) that he was about to die. 
Manzur Ahmad did not even say he owed 
his mother money. He says that he told 
Amir Khan that be owed the money. 

As to the question of wakf, the deed 
does not say that the villages were to be 
held as wakf property. If the deceased 
wanted to dedicate the villages, there is 
no reason why he should not have ex- 
pressly dedicated them as he did tlie 
property in 1906 on the occasion of his 
previous illness. If he did not think he 
was going to die, he might have named 
himself as raufewalli as he did in 1909 
or he might have named his mother mut- 
walli. The deed only says that Rupees 
1,90,000 of the price (which was not and 
could not be paid) was to be applied for 
charitable purposes at the discretion of 
his mother. Looking at the evidence of 
Alauddin, of Rahim Bibi herself, the con- 
dition of the donor and the surrounding 
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oircumstanceSi we have come to the 
conclusion that the handing over of the 
sovereigns and the transfer of the Rupees 
8,500, Rs. 16,876 and of the two villages 
were in truth simply gifts made by the 
deceased to his mother and the provision 
in the deed that Rs. 1,90,000 should he 
applied in charity at the discretion of 
Rahim Bibi was a somewhat ingenious 
device to give the transaction the appear- 
ance of a sale so as to evade the Maho- 
medan law, which forbids a Mussalman 
in his death illness to make a gift to one 
heir at the expense of the others. It 
will be seen from the evidence of Alaud- 
din and Rahim Bibi that they did not 
think that a wakf was being made of 
Rs. 1,90,000, said to be left with Rahim 
Bibi. 

We may mention heie that neither side 
relied on the evidence of witnesses other 
than those we have mentioned. On both 
sides there was, as the learned Judge 
says, a considerable amount of hard 
swearing. Fazal Ahmad not only alleged 
but stated in his evidence that the de- 
ceased did not even know the contents 
of the deed; while we think that the 
deceased was in a very weak condition 
when he executed the deed, wo agree 
with the Court below that he understood 
what he was doing. This is borne out 
by the fact that on 25th August he was 
able to make a deposition about the loss 
of the sovereigns. If Fazl Ahmad had 
confined himself to exaggerating the 
condition of the deceased, it might be 
said that one side w^as as bad as the 
other. But a litigant must be held res- 
ponsible for the witnesses he produces 
to support his case and Fazl Ahmad pro- 
duced a doctor who stated that he had 
examined the deceased shortly before his 
death. This witness was named Warris, 
who states that lie is the most senior 
practitioner in Lucknow. He states that 
he saw the deceased at Pilibhit after the 
operation for the abscess in the intes- 
tines. He went to visit him early in 
the morning without informing Dr, ]Yil. 
deo Singh or Dr. Chatterji. Ho reu-oved 
the bandage, probed fclio wound, came to 
tlie conclusion that the case was (juite 
hopeless and decided to have nothing 
more to do with the patient. lie left 
Pililihit without seeing either of the 
doctors. He gives a most extraordinary 
account of his journey from Bareilly to 
Pilibhit and from Pilibhit back to Bareil- 


ly by road. The learned Judge -was 
of opinion that this witness had never 
visited the deceased at all, and we fear 
there are grave reasons for thinking that 
the learned Judge was right. It is. 
almost unbelievable that a doctor who 
had taken his degree at Edinburgh Uni- 
versity, would have visited the deceased 
without informing the doctors, who had 
just operated upon him. It was even 
more extraordinary that he should have 
interfered with the wound. His account 
of his journey by raod in the height of 
the rains looks rather like as if he was 
afraid to'say he came by train, because it 
should have been proved that he did not. 
The learned Judge comments upon the 
evidence given by another witness pro- 
duced by Fazl Ahmad: 

“Maulvi Bashiruddin, vakil, is guilty either 
of perjury or its abetment or of gross misconduct 
as a legal practitioner. No one would believe 
him that with the knowledge of forgery and 
incapacity in the e.xecutant he acted as a vakil 
for Rahim Bibi and supported her title on the 
invalid forged deed. Ho is condemned on his 
own admission. I need not waste time in com- 
menting on his evidence beyond saying that he 
fully deserves prosecution. His story is that ho 
was brought to Pilibhit to fair out the sale-deed, 
but he refused to take part in the forgery after 
looking at ^lanzur Ahmad who was senseless.” 

Maulvi Bashiruddin undoubtedly gave 
the evidence to which the learned Sub- 
ordinate Judge refers. He had undoubt- 
edly previously acted for Rahim Bibi 
and we find (see p. 70 of the respondent's 
book in First Appeal No. 21 of 1916) 
that he actually sent to Rahim Bibi a 
paper containing on one side a number 
of questions which he as her vakil in. 
tended to ask her on examination and re- 
examination. On the other side he 
dictated the answers which she was to 
give to the questions which he intended 
to ask. Wo need only refer to two of 
these questions. One was 

“what wa?; the condition of ^lanzur Ahmad’s 
senses nt the time? — Answer : They wore very 
good. — Question : Up to what time did Manzur 
Ahmad remain in his proper senses? — Answer : 
He was in his senses till he breathed his last.” 

it thus appears that the witness was 
in-c[iarod to come into Court and swear 
tliat the deceased was so bad that he 
refused to have anything to do with the 
deed, and with this knowledge he told 
Raliiin Bibi to answer his questions 
exactly to the contrary. We have come 
to the conclusion that this appeal must 
be allowed. But to mark our strong 
disapproval of some of the evidence ad- 
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duced on behalf of Fazl Ahmad we dis> 
allow all costs of witnesses in She Court 
below. The order of the Court is that 
the appeal is allowed, the decree of the 
Court below set aside and the claim of 
Rahim Bibi dismissed with costs in both 
Courts, save as mentioned above. Costs 
in this Court will include foes on the 
higher scale. We direct the receiver to 
prepare and bring in as soon as reason- 
ably possible a final account with a view 
to his being discharged. 
v.b./r.k. Appeal allowed. 
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Mannua and another — Applicants. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 26S of 1919, Deci- 
ded on 23rd June 1919, from an order of 
Joint Magistrate, Cawnpore, D/- Ist 
March 1919. 

(«) U. P. Municipalitiea Act (1916), Ss, 298 (g), 
318 and 321 — License properly applied 
for — Board cannot refuse license arbitrari- 
ly- 

A Municipal Board would not bojustiSedin 
refusing to grant a license properly applied for, 
under the bye-laws relating to dangerous and 
offensive trades, noton any grounds of public 
safety, health or public convenience, but merely 
in order to secure an advantage to itself in a dis- 
pute about a question of title with another per- 
son* , tP 157 0 1] 

(b) U. P. Municipalities Ac? (1916), S. 298 (g) 
318 and 321 — Jurisdiction of civil Courts 
is limited by Ss. 3 18 and 3 2 1— Person aggrieved 
by bye law made under S. 298 (g)— Only re- 
medy is appeal to high authority mentioned 
in S. 318~Suit however lies for injunction 
to compel Board to grant plaintiff license for 
carrying on particular trade provided he 
satisfies all necessary conditions. 

Under the U. P. Municipalities Act of 1916 the 
jurisdiction of the civil Courts is limited by the 

provisions of Ss. 318 and 321 of the Act. Under 

these sections the only remedy of a person who 
considers himself aggrieved by a byo-law made 
under S. 293 (g) of the Act is by way of appeal 
to the higher authority referred to in S. 3i8 of 
the Act, but it is by no means equally clear that 
a suit would not lie for an injunction to compel 
a Municipal Board to grant the plaintiff a license 
for carrying on a particular trade upon a parti- 
cular spot, provided always that the plaintiff was 
prepared to take out the license subject to all the 
coriditions precribed by the bye-laws and could 
satisfy the Court that the Municipal Board had 
refused him the license for reasons wholly uncon- 
nected with the public health, safety orcon- 
vemencf. IP 157 G 2] 

G. W. Dillon s.xid.Eailash Nath Katju 
— for Applicants. 

Qovt Advocat€'~^iox tho Grown. 


Judgment.— The applicants in this 
case are Mfc. Batasu, also called Mfc. 
Diptian and her son Mannua, Ganga 
Patras by caste, residents cf Cawn- 
pur. They were prosecuted under the 
provisions of the United Provinces Muni- 
cipal Act for keeping a certain plot of 
ground a3 a place for the storing of wood, 
without having obtained a license for so 
doing from the Municipal Board. Now 
it is not denied that the Municipal Board 
of Cawnpur has made bye-laws under 
S. 298 of the aforesaid Act, which bye-laws 
contain amongst other prohibitions a pro- 
hibition against any land within Munici- 
pal limits being used for the storage of 
wood, except under a license granted by 
the Board and subject to the provisions 
of such license. The record before me 
shows that Mannua on behalf of himself 
and his mother admitted that they held 
no license for storing wood at the spot in 
question. He even admitted that they 
had not, up to the date on which he made 
his statement in Court, presented to the 
Municipal Board any formal application 
for a license. He said he had asked an 
Inspector m the service of the Municipal 
Board verbally for a license and had been 
told by the Inspector that he could not 
get one. At his trial he presented a peti- 
tion to the Joint Magistrate before whom 
he was being tried, addressing the said 
Magistrate in his capacity of a member 
of the Municipal Board of Cawnpur, ask- 
ing that he might be granted a license. 
On this state of facts, and apart from all 
other considerations, it is sufficientiv 
obvious that Mt. Batasu and Mannua 
have committed at least a technical 
breach of a bye-law lawfully made by 
the Municipal Board of Cawnpur and 
are liable to punishment. This however, 
does not quite conclude the matter. 

The sentence imposed by the trying 
Magistrate has been a fine of Rs. 50 on 
each of the two accused persons. This is 
practically the maximum penalty prescri- 
bed by the ^ Municipal bye-iaw for a first 
conviction in respect of an offence of this 
sort, the fine imposed being nonetheless 
the maximum fine of Bs. 100 because it 
has been apportioned in equal shares bet- 
ween the two keepers of the timber- 
yard. Now it has been represented to me 
on behalf of Mt. Batasu and Mannua 
that the sentence imposed is in any case 
excessive and that in view of the case as 
a whole, the Joint Magistrate should even 
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if he felt himself oompelled to convict of 
a technioal offence, have marked his sense 
of the equities of the case by imposing a 
merely nominal penalty. Now that the 
case has come before me in revision, I con. 
sider it incumbent on me to look into the 
matter from this point of view. The 
dispute between the applicants and the 
Municipal Board of Gawnpur goes back to 
the year 1914. It appears that in that year 
the Municipal Board came totheconolusion 
that the land on which the applicants were 
then and are now keeping a timberyard was 
Nazul land which could only be occupied 
on a lease or license granted by the 
Municipal Board. They took proceedings 
against these applicants for keeping a 
timber yard on Nazul land without the 
permission of the Board. The applicants 
replied that the land in question was not 
Nazul land, and that in any case it had 
been in the exclusive occupation for the 
purpose of a timberyard of the applicants 
and their predecessors-in-title for a period 
of more than fifty years. As a matter of 
fact the dispute in that case does not 
seem to have been directed specially to 
the question of any stock of timber on the 
land in question, but rather to the ques- 
tion of a hut alleged to exist upon the 
said site. The Court trying the case came 
to the conclusion that the Municipal 
Board was not entitled to maintain such 
a prosecution witiioub first instituting a 
suit in the civil Court and obtaining an 
adjudication on the question of disputed 
title to the land itself. Towards the end 
of the year 1918 the question of the use 
of the land in suit by these applicants 
seems to have come up once more before 
the Municipal Board, and a resolution 
was passed the terms of which have been 
laid before me. The Board resolved that 
the lease of Nazul land granted to Mt. 
Batasu and Mannua should be cancelled 
and that no license should be given them 
for storing wood on the land in question. 
The present prosecution has followed 
naturally on the passing of this resolu- 
tion. The applicants contend that the 
Municipal Board is not within its legal 
riglits in refusing to grant them a license. 
Their case is that the live law under 
which they have been prosecuted forms 
part of a series of bye-laws dealing willi 
dangerous and offensive trales, the ob- 
ject of which is the safety of the pulilic 
an-1 the prevention of nuisances. 

Ft is contended on their behalf that 


these bye-laws must be interpreted as a 
whole, and that, being so interpreted, 
they warrant the conclusion that the 
Municipal Board is under an obligation 
to grant a license under the said bye-laws 
upon any properly framed application, 
provided only they are satisfied that the 
trade in question can be carried on in the 
land for which license is sought without 
danger or injury to the public and that 
the person applying for a license is pre- 
pared to abide by all the prescribed con- 
ditions. I am asked to hold that if the 
present case be judged by these tests, the 
decision ought to be in favour of the 
applicants that the Municipal Board had 
no right to pass a resolution refusing to 
give them a license and that it is within 
the power of this Court to set aside a 
conviction, if it is satisfied that there has 
been a misuse of the powers conferred 
upon the Municipal Board by the Act 
which regulates and defines its powers, 
In this connexion I have been referred 
to the case of Emperor v. Balkishan (1) 
in which a learned Judge of this Court, 
in dealing with a conviction under the 
former Municipalities Act, 1900, went 
into the question of the reasonableness of 
a particular bye-law and set aside the 
conviction upon a finding that the bye- 
law in question was not reasonable and 
that its passing amounted to an abuse of 
power on the part of the Municipal 
Board. This decision cannot govern the 
case now before me in its entirety. 

The bye-law which the applicants have 
contravened is in itself a very reasonable 
and proper one, and the applicants were 
technically in the wrong when they came 
before the Joint Magistrate’s Court, 
because they had male no formal appli. 
cation to the Municipal Board for the 
grant of a license. I am still of opinion 
that, in spite of the Board’s resolution of 
20th November 1918, it is incumbent 
upon these applicants, unless they elect 
to submit to the orders of the Board and 
to remove their stock of wood from the 
site in question, to present through the 
proper channel a formal application for 
a license to the Municipal Board. What- 
ever resolution may have been passed by 
the said Board at a previous meeting 
upon an ex parte statement of the facts, 
it does not follow that a license would 
necessarily be refused after the applicants 
had laid their case fully before the 

(1) 11902] 24 All. 4::^9. 
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Board. I am bound to observe however 
that the position of the Board in this 
matter is a peculiar one. They are claim- 
ing the site itself as against Mt. Batasu 
and Mannua. On the materials at pre- 
sent available to me I do not profess to 
understand the reference in the Board’s 
resolution of 20th November 1918. 
to the cancellation of a lease said to be 
held by Mannua and his mother for 
the use of this land. For ought I know 
the Municipal Board may have been in 
possession of indisputable evidence that 
these applicants hold the land in suit as 
their lessees. In any case the papers be- 
fore me show that the land in suit is 
claimed as nazul land on behalf of the 
Municipal Board and that this claim is 
being resisted by Mt. Batasu and Man- 
nua. 

The question is whether the 
Municipal Board is acting within its 
lawful rights in using its power of with- 
holding a license so as to put pressure 
upon these applicants and compel them 
to vacate the disputed site, without the 
question of title being brought for deter- 
mination before a competent Court. On 
the facts now before me I hesitate about 
pronouncing a final opinion on this point. 
The Municipal Board may have adequate 
reasons for taking up the position that 
they would only be stultifying them- 
selves, and making an admission which 
would be used against them in any sub- 
sequent civil litigation, if they were to 
grant thebe persons a license for storing 
wood on this particular site. I will not 
go further than to say that in my opinion 
the question would be one for careful 
consideration by the Municipal Board in 
the event of the matter coming before 
them upon a regular and formal applica- 
tion for a license made by Mt. Batasu or 
Mannua or both. I so far agree with the 
main argument which has been pressed 
upon me in support of this application 
that I think it is correct to say that the 
jbye-laws on the subject of dangerous 
jand offensive trades must be considered 
as a whole, and that a Municipal Board 
jwill be straining its authority if it re- 
fuses a license, properly applied for 
under any of these bye-laws, not on any 
igrounds of public safety, health or con- 
|venience, but merely in order to secure 
jan advantage to itself in a dispute about 
|a question of title with another person. 
'The jurisdiction of this Court to inter- 


fere on the criminal side has been suffi- 
ciently illustrated by the ruling which I 
have already referred to. It is beyond 
question also that, under the former 
Municipal Act, a suit would be main- 
tainable for an injunction restraining a 
Municipal Board from interfering with 
the plaintiff’s lawful exercise of his right 
to carry cn a certain trade or employ- 
ment upon a particular site, to the pos- 
session of which the said plaintiff had a 
clear title. Under the United Provinces 
Municipalities Act 2 of 1916 the juris- 
diction of the civil Courts is limited by the 
provisions of Ss. 318 and 321 of the said 
Act. 

I have no doubt that under these sec- 
tions the only remedy of a person who 
considered himself aggrieved by a bye- 
law made under S. 298 of the Act, head- 
ing G (whict is the heading dealing with 
offensive and dangerous trades), would be 
byway of appeal to the higher authority 
referred to in S. 318, But it is by no 
means equally clear that a suit would 
not lie for an injunction to compel a 
Municipal Board to’grant the plaintiff a 
license for carrying on a particular trade 
upon a particular spot, provided aUvays 
that the plaintiff was prepared to take^ 
out the license subject to all the condi-; 
tions prescribed by the bye laws and 
could satisfy the Court that the Munici- 
pal Board had refused him the license 
for reasons wholly unconnected with the 
public health, safety or convenience. I 
do not think I can profitably say any- 
thing further about this case as it stands. 

I reduce the sentence imposed upon Mt. 
Batasu and Mannua to one of a fine of 
Ps. 10 against the two of them or Es. 6 
each. The balance of the fine, if paid, 
will be refunded, to the applicants. I 
leave it to the i)arties concerned to re- 
consider their position in the light of 
such remarks as I have thought it ex- 
pedient to make. If the matter should 
unhappily come before this Court again, 
the point for consideration will undoub- 
tedly be, which of the two parties has 
honestly and in good faith endeavoured 
to put itself in the right. 1 must not be 
understood for a moment to have laid 
down that these applicants are entitled 
to persist in their present attitude of 
contumacious resistance to the Municipal 
bye-laws. They are bound either to 
submit to those bye-laws or to take pro- 
per steps to bring the matter in dispute 
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between themselves and the Municipal 
Board to the adjudication of a competent 
authority: and the first step which they 
must take,* I have no doubt, is the pre- 
sentation, through the proper channel, of 
a regular and formal application for a 
license for the storage of wood in the 
site in question. 

v.b./r.k. Sentence reduced. 
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Ricpiards, C. J. 

Gur Din — Accused — Applicant. 

V. 

Emperor— Opposite Party. 

Criminal Ref. No. 148 of 1919, Deci- 
ded on 15th March 1919, by Sess. Judge, 
Saharan pur, D; - 4 th March 1919. 

(a) Cantonment Code (1912), Ss. 103-B, 
103~A and 288 — Proceedings under S. 103*B 
are illegal in absence of written notice- 

Proceedings under S. 103'B are illegal if the 
accused bas not bad written notice as required 
by thatsectiou A Cantonment Magistrate gave 
verbal orders to a mali to lop off certain shrubs 
in the compound of a house close to a corner of 
a public road. The orders were not obeyed and 
the mali was charged and convicted under S. 283. 
No written notice was served upon the accused: 

Held: that inasmuch as the land on which the 
shrubs stood did not belong to the Government, 
the proceedings were under S. 103-B, and before 
a conviction could bo obtained, it was ncccssary 
that a written notice should Lave been given to 
the accused requiring him to lop off the shrubs. 

[P 158 C 21 

(b) Criminal Trial-Power of Court — Bond 
executed by accused for appearance — He 
must whether guilty or not, obey bond. 

A Magistrate is entitled to require a person 
charged with an cffenco to give a bond lor his 
attendance, and the accused person, whether 
guilty or not, is bound to obey the terms of the 
bond and to appear to answer the charge. 

LP 1.58 C 2, P 159 C n 

Judgment. — This is a reference by the 
learned Sessions Judge of Debra Dun re- 
commending under S. 488. Criminal P.C. 
that the conviction and sentence passed 
against Ourdin should be set aside. It 
appears that some shrubs in the com- 
pound of a house formed an obstruction 
at a certain corner of a public roid which 
was considered dangerous to motorists 
and others using that road. The Ollicer 
Commanding the Station wrote to the 
Cantonment Magistrate suggesting that 
steps should he talcen to remove the ob- 
struction. The learned Cantonment 
Magistrate gave a verbal order toa mali to 
lop the shrubs. The mali ‘said that ho 
would sjioak to the head !Mali and tlio 
head mali was the accused Ourdin. It 
is proved that this verbal order was com- 


municated to Gurdin who disobeyed or 
disregarded the order probably acting 
under instructions from the owner of the 
compound. Thereupon a charge was 
made 'against Gurdin under S. 288 of ' 
the Cantonment Code for not having 
complied with the order to lop the shrubs. 
Gurdin was convicted and fined Rs. 3. 
The learned Sessions Judge has pointed 
out that under the provisions of the Can- 
tonment Code before anyone could bot 
convicted, it was necessary that a writ- 
ten notice should have been given requir. 
ing the trees to be lopped. It is admit, 
ted that no such written notice was 
given. The Cantonment ' Magistrate hasi 
explained that the proceedings were under 
S. 103-A, and not under S. 103-B. He 
says there is nothing about a written 
notice in S. 103-A, but he admits that if 
S. 103-B applies, then a written notice 
was necessary and the conviction was 
bad. A reference to S. 103-A will show 
that this clause gives the Cantonment 
Magistrate authority to cause trees to be 
lopped or trimmed standing on land be- 
longing bo Government. It may possi- 
bly be that the cantonment authority 
might have themselves caused the trees' 
to be lopped or trimmed provided the 
land on which they were standing was 
Government property. But- Gurdin 
was being proceeded against because he 
had not complied with an alleged order. 
The proceedings against him were clearly 
purported to be under S. 103-B and not 
under S. 103-A. 

There is another reference connected 
with this. It appears that Gurdin ap- 
peared to answer the charge bo which I 
have just referred. The case was not 
taken up that day and Gurdin gave a 
bond that he would appear upon a future 
day to answer the charge. He did not 
appear on that d\y, although he did on 
a subsequent day when he explained that 
lie had not attended because his master 
liad told him not to. The learned Ses- 
sions Judge considers that inasmuch as 
the conviction was illegal and could not 
bo sustained, that therefore all the rest 
of the proceedings wtre ultra vires. I 
do not think that this contention is good. 
A man may lie charged with an offence,! 
and ho mav be able to show that he is' 

• j 

not guilty of tlio offence; but while the| 
charge is pending the Magistrate is cer- 
tainly entitled to require the accused to 
give a bond for his attendance and thej 
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acouEed person, ■whether guilty or not, is 
bound to obey the terms of the bond and 
to appear to answer the charge. I set 
aside the conviction and sentence. The 
fine if paid will be refunded. The re- 
cord may be returned. 

V.B./b.K. Conviction set aside* 
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Tudball, J. 

Mula — Accused — Applicant. 

V. 

Emperor — Opposite Party. 

_ Criminal Revn. No. 725 of 1918, De- 
cided on 28th November 1918, from order 
of Dist. Magistrate, Saharanpur. 

Penal Code (1860), Ss. 182 and 211— False 
information to police followed by complaint 
to Magistrate — Police officer is competent to 
prefer complaint under S. 182. 

M gave iDformation to a Police Officer that 
certain persons had stolen his property. Sub* 
sequently he made a complaint to a Magistrate 
to the same effect. The police in their investi- 
gation came to the conclusion that the informa- 
tion given by M was false. The Magistrate also 
called, upon the police for a report. The police 
reported that the complaint was false. But as 

asked for an opportunity to produce his wit- 
nesses, the Magistrate^ after examining his wit- 
nesses, fixed a date and issued summons to the 
accused to appear. On the date fixed M and his 
witnesses did not appear. So the Magistrate dis- 
charged the accused. Upon this the Police 
Officer to whom the false information was given 
laid a complaint against M under S. 182: 

Held: that the bare fact that il/ had sub- 
sequently made a complaint to a Magistrate and 
^en dropped proceedings was no bar to the Police 
Officer, to whom the false information had been 
given, making a complaint cf an offence under 

j-p ;159 Q 2] 

Nihal Chand — for Applicant, 

E. Idalcomson for the Grown. 

Judgment. The facts of this case are 
simple. Mula, on 1st August 1918, gave 
information to a Police Officer that cer- 
tain persons had committed theft of his 
property. On 3rd August 1918 he made 

a complaint to a Magistrate to the same 

effect. The police in their inquiry came 
to the conclusion that the information 
Mula had given to them was false. The 
Magistrate before whom the complaint 
\yas made called upon the police for a 
report. The police reported that the 
complaint was false. Mula asked for an 
opportunity to produce his evidence. The 
Court allowed him to produce his wit- 
nesses without summoning the accused. 
After examining his witnesses the Magis- 
trate fixed a date and issued summons to 
the accused to appear. On the date fixed 
Mula and his witnesses did not appear. 
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The Magistrate having no evidence against 
the accused discharged him. Thereupon 
the Police Officer to whom the false in- 
formation was given laid a complaint and 
preferred a charge under S. 182 against 
Mula. 

This was sent to a Magistrate of 
the Second Class to try. He came to the 
conclusion that from the facts above 
stated Mula was triable only for an 
offence under S. 211, I. P. C., and not 
under S. 182 and that he had no power 
to try such an offence. He returned the 
record, which went to the District Magis- 
trate. The District Magistrate returned 
the record to him, pointing out that the 
offence of which a complaint was made 
was under S. 182 and that he was bound 
to try it. The present application is 
made in revision against this order. In 
ray opinion the District Magistrates 
order is correct. The bare fact that 
Mula subsequently made a complaint to 
a Magistrate and then dropped the pro- 
ceedings is no bar to the Police Officer, 
to wffiom the false information was given, 
making a complaint of an offence under 
S. 182, I. P. C. It is urged that the 
first part of S. 211 covers the offence of 
which a complaint has been made. This 
may or may not be correct, but one thing 
is certain and that is that S. 182 does 
cover the case if the information given 
to the Police Officer was false. My at- 
tention has been called to the decision in 
Hardwar Pal v. Emperor (l). The 
opinion which I expressed in the course 
of that judgment is by no means in the 
applicant’s favour. Attention is also 
called to the decision in Broivn, F. A. v. 
Ananda Lai Mullick (2). Even the de- 
cision in that case does not help the 
applicant. At one place the Court re- 
marked: 

• “If Ananda Lai ^lullick had based his charge 
on S. 182, I. P. C., which he might have done, 
the sanction of the Police Officer to whom the 
alleged false charge was made or the sanction of 
some public servant to whom he was subordinate 
would have been necessary.” 

In the present case there is no question 
of any sanction. It is the public officer 
concerned who has made the complaint. 
He, like any ordinary member of tlio 
public, is entitled to have his complaint 
heard. It is a complaint of an offence 
under S. 182 of the Code, to which 
S. 195, Cl. (a), Criminal P. C., applies. 

(1) [1912] 34 All. 522—16 I. C. 510. 

(2) [1916] 44 Gal. 650-36 I. C. 857. 


M€LA V, Empeeor (Tudball, J.) 
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01. (b) of that section has nothing to do 
with the present case. In my opinion 
there is no force in this application. It 
is therefore rejected. The proceedings 
will be continued. 

v.b./b.K. Application rejected. 

A. I. R. 1919 Allahabad 160 (1) 

Stuart, J, 

Alua — Petitioner. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 158 of 1919, De- 
cided on 26th April 1919, from order of 
Magistrate, Hamirpur, D/- 13-1-1919. 

Arms Act (1878), Ss. 13, 14. 15, 16 and 19 
— Servant of person exempted, shooting game 
with master’s gun with his permission, com- 
mits no offence. 

The servant of a person exempted from the 
operations of the Arms Act commits no offence 
by carrying his master’s gun and shooting game 
with it with his master’s permission. LP 160 C 2] 

Vishun Nath — for Petitioner, 

B. M alcomson — for the Crown. 

Judgment.— The District Magistrate 
of Hamirpur has convicted Malua under 
the provisions of S. 19, Arms Act and 
sentenced him to a fine of Rs. 20. The 
facts are as follows : Malua is a trolley 
man on the G. I. P. Railway and has for 
many years been employed in his spare 
time by officers on the line as a shikari. 
On 2ad January 1919 Malua was seen by 
a police constable carrying a double- 
barrelled gun. The police constable asked 
him what right he had to carry the gun. 
Malua explained that he had been sent 
by Mr. Barton, Resident Engineer of the 
Railway, with thegun and somecartridges 
to track and dispatch a sambhar which 
Mr, Barton had wounded the day before. 
He substantiated this story absolutely 
by producing a written authority from 
Mr. 13arton direciting him to carry the 
gun and dispatch the sambhar. This 
was all. For this Rfalua has been con- 
victed by the District Magistrate and 
sentenced to a fine of Rs. 20. Mad there 
been any case in law against Malua the 
prosecution would have been most ill- 
advised on these facts, and tiie sentence 
in no circumstances could l:e supported. 
At ttie most the offence would have been 
a technical offence not requiring a i)ros 0 - 
cution. The sentence should never have 
been more than nominal, had Malua’s 
act constituted an offence. But under 
the law Malua has committed no offence 
whatever. 


It was laid down in this Court in Eur. 
lept In re (l) that the servant of a Eu. 
ropean exempted from the operations of 
the Arms Act commits no offence by 
carrying his master's gun and shooting 
game with that gun with his master's 
permission. Later it was held by a Bench 
of this Court in Queen-Empress v. Ganga 
Din (2) that in the case of persona ex- 
empted from the operations of Ss. 13 to 
16 of the Act, such persons would be per- 
mitted to send their servants to shoot 
birds with their weapons. The exemp- 
tion in the case of the the gentleman 
whose servant was prosecuted in Queen^ 
Empress v. Ganga Din (2) was under 
S. 2 of the Exemption Rules. The ex. 
eraption in Mr. Barton’s case is under 
S. 13, but the principle is exactly the 
same. So the conviction is bad in law. 
I therefore accept this application, get 
aside the conviction and direct that the 
fine, if paid, be refunded. 

v.b./r.k. Application accepted. 

(1) 18811 A. W. N. ?! ’ 

(2) [1889] 22 All. 118. 


A. I. R. 1919 Allahabad 160 (2> 

Kkox, j. 

Maiku — Applicant. 

V. 

Emperor— Opposite Party. 

Criminal Revn. No. 772 of 1918, Deci- 
ded on 27th February 1919, againstorder 
of Disb. Magistrate, Farrukhabad, D/- 
14th September 1918. 

Criminal P. C. (1898). Ss. 55 and 57— 
Person acquitted on charge of dacoity im- 
mediately re-arrested under S. 55 — Procedure 
is illegal. 

For It police officer or Magistrate to detain a 
person after orders have been passed for hie. 
immediate release is a most grave irregularity and' 
might expose the Magistrate or police officer to- 
serious results. 

On the acquitt.vl of a person on a charge of 
dacoity he was immediately re- arrested by the 
police under S. 55, and kept iu custody for 
twelve days: 

Held, that the procedure adopted by the polico 
was altogether illegal and entirely without juris- 
diction. [P iGl 0 2} 

Vma Shankar Bajpai — for Applicant. 

B. Malcovison — for the Crown. 

Judgment.— Maiku was on his trial 
before the Sessions Court of Farrukhabad 
on 24tli July 1918. He was being 
tried for the offence of dacoity. lie was 
acquitted and the order passed by the 
learned Sessions Judge ran as follows: 

‘I acquit Maiku of offences charged under 
S. 895, I. P. C., and direct that he be set at 

libertv,” 
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Instead of being released from custody 
as this order directed, be was then and 
there re-arrested and as a matter of fact 
was not released from custody until 17th 
January 1919. As we shall presently 
see the order of re-arrest and subsequent 
proceedings were entirely illegal and 
some one is responsible for this very 
serious act of detaining a person in illegal 
custody. I examined Syed Ali Abid, 
Deputy Superintendent of Police, who 
\\a8 stationed at Fatehgarh in July 1918. 
and he says that the usual procedure in 
cases of this kind is that the accused, 
who are acquitted, in order to be released 
are sent back to jail, the bar httiugs are 
removed and the accused are released. 
The authority under which the accused 
Maiku was re- arrested was an order 
issued by the Superintendent of Police as 
far back as 30th, May 1917. It runs as 
follows: In future arrest all men ac- 
quitted in dacoity cases by Sessions under 
S. 55. S. 55, Criminal P. C,, says that 
any ofiBcer in charge of a police station 
may arrest or cause to be arrested any 
person who was by repute a habitual 
robber, house-breaker or thief, or a habi- 
tual receiver of stolen property knowing 

it to be stolen, or who by repute habi- 
tually commits extortion or in order to 
the committing of extortion habitually 
puts or attempts to put persons in fear 
of injury. This order was an order issued 
without any authority and with a con- 
tempt for personal liberty of the subject 
which 18 somewhat startling. It has been 
condemned and the illegality of it pointed 
out by more than one ruling of this 
Court. A Full Bench ruling of this 
Court, see Empress v. Madar{l), charac- 
terises it as follows; 

“It is intolerable that the police shoud pursue 
the investigation of crime, by defying all the 
provisions of the law for the protection of the 
liberty of the subject, under the colourable pre- 
tension that no actual arrest has been made 

when, to all intents and purposes, a person has 

been m their custody.’* 

And again the Full Bench pointed out 
that the procedure is illegal and is a 
gross and unwarrantable breach of the 
powers entrusted to police officers. Bub 

the police appear to have gone on further 
in deliberately breaking the law. When 
a person is arrested under S. 55, S. 57 
requires that where the true name and 
residence of the persons re-arrested has 
been a scertained, he shall be released on 
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his executing a bond, with or without 
sureties, to appear before a Magistrate 
if so required. It is idle for the police to 
say that they did not know the true name 
and residence of Maiku; they should have 
taken him at once before a Magistrate 
within 24 hours exclusive of the time 
necessary for the journey from the place 
of arrest to the Magistrate’s Court. Some 
attempt was made before me to say that 
this was done, but the evidence of Earn 
Narain Agarwala. the Magistrate before 
whom Maiku was eventually taken, is to 
the effect that Maiku was not placed 
before him on 24th July 1918 bub on 
6th August 1918. His evidence was taken 
before the Deputy Commissioner of Siba- 
pur.^ The very fact that Maiku was 
detained in this way for 12 days leads to 
the inference that the police had not at 
the time of arrest the evidence necessary, 
if indeed they had any evidence at all,' 
whereby it could be shown that Maiku 
had the reputation of being an habitual 
offender. In this connexion there is a 
document cn the record which is very 
suggestive. When he was produced in 
the police office just after his re-arrest, 
the report says this inau has never been 
convicted before {saza yafta sahig nahin 
hai). I am surprised that the Magis- 
trate viewed the detention of this man 
with such apparent indifference. 

Here was a man for whose release 
orders had been issued and wlio is put up 
before this Magistrate after what one 
must term an illegal detention for 12 days. 
Instead of proceeding to look into the 
matter he puts it aside on the ground 
that the trial under S. 110 could not 
proceed as an application was pending 
before the District Magistrate. That ap- 
plication was an application by this 
wretched prisoner calling attention to 
the fact that orders for his immediate 
release were passed and still here he was 
detained in custody. It augurs ill for 
the personal liberties of an accused if a 
Magistrate whose duty it is to protect 
him shows such indifference to his being 
detained as though ho were a crinnnal 
subject. It seems almost idle to call the 
attention of the Magistrate to this grave 
irregularity when this Court had on, 
several previous occasions called attention| 
to it without any effect. I can only again) 
point out that for a police officer or a| 
Magistrate to detain an accused person, j 
when orders had been passed by the 
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Seasions Jadge for his immediate release, 
[is a most grave irregularity and might 
iexpoS0 a Magistrate and police officer to 
very serious results. The proceedings 
taken after the orders of the release of 
ithe accused are entirely without juris- 
idiction. I allow the application and Bet 
[them aside. I again draw the attention 
of the District Magistrate of Karrukha. 
bad to the direction that Maiku is to be 
released forthwith without any bond or 
recognizance or limitation of any kind 
until such can be taken under any 
warrant of law. 

v.b./r.k. Application alloived, 

A. I.R. 1919 Allahabad 162 

Rafique and Lindsay, JJ. 

AH Muqtadi Khan — Appellant. 

V. 

Abdul Hamid Khan — Respondent. 

First Appeal No 3lS of 1916 Decided 
on 86h February 1919. 


Mahomedan Law-^Wakf-^Conatruction of 
— Office of muitawali to deacend from gene- 
ration to generation. 

A Mahomedan created a wakf of certain pro- 
perty by registered deed, under which his two 
uephews A and Af were appointed muttawalis of 
the wakf property after his death. The deed 
provided that the muttawaliship was to descend 
to the issues of the two nephews naslan hid 
naslan wa batnan bad batnan daiman wa abdan 
ghair munqataan wa la wuntaqilan alaaabil al 
istinirar wal istiqlal : 

Held : that under the terms of the deed the 
office of muttwali was to go generation after 
generation to the descendants of A and M in all 
the branches of their family, and that there was 
nothing in the deed by which any preference was 
to be given among such descendants, nor was 
any limit placed on the number of muttwalis 
from among them. tP 164 C 1] 

Haider — for Appellants. 

Girdhari Lai Agariaala — for Respon- 
dents. 

Judgment. — The following pedigree 
will explain the right under which the 
plaintiffs brought the suit out of which 
this appeal has arisen. 


SAIYED ALI AZAM KHAN 


1 

Banivad Ali Khan 


1 

Aman Ali Khan 


Ali Absan Khan 

i 

Ali Aslam Khan 


I 

Ali Muzaffar Khan 


Ali Muntazim Khan 


Ali Taqi Khan 


Ali Mujtaba Khan 


1 

Ali Muhtada Khan 

1 


Ali Akhtar Khan. Ali Mcbtasbim Khan Ali Muttaqi Khan, 


Ali Muqtida Khan Ali Ata Khan Ali Murtaza Khan 


Ali Ijtiba Khan All Ittiqa Khan | 

k 


Ali Sabir Khan Ali Safdar Khan 


The ancestor of the plaintiff's, Buniyad 
Ali Khan, was possessed of considerable 
property in respect of which he created 
a wakf on 23rd November 1845 by a re- 
gistered deel, under which his two 
nephews Ali Alisan Khan and Ali Muzaf- 
far Khan were to l)e muttawalis of the 
wakf property after his death. lie fur- 
ther provided that the muttawaliship 
was to descend to the issue of the two 
nephews : 

“ na.<f/a)t bad )iaslm wa batnan bad batnan 
daiman loa abdan qbair inntuiataan wa la 
mnntaqilin ail .'iabil al isiimrar w.il idiqlal," 

in other words, the descendants of the 
two nephews were to get the muttwali. 
ship generation after generation without 
l>any break and without any separation 


for ever and for ever. Ali Muzaffar Khan 
seems to have survived his brother Ali 
Ahsan Khan and his nephew Ali Aslam 
Khan. Before his death Ali Muzaffar 
Khan executed a -deed on 18th April 
1875, by which he appointed his son Ali 
Muntazim Kluxn as muttwali of the wakf 
property. Ali Muntazim Khan succeeded 
to the office of muttawali. fie in his 
turn on 14th July IDOl executed a deed 
of api)ointinent in favour of his three 
sons, Ali Taqi Khan, All ^lujtaba Khan 
and Ali Muhtada Khan, transferring the 
office of muttawali to them in his life- 
time. The three sons of Ali Muntazim 
Khan executed a deed, which is described 
as an amanatnama, on 6bh January 1903 
by which they divided the waqf property 


> 
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in equal shares among themselvers, pro- 
fessedly with the object of the better 
management of the wakf property. On 
23rd July 1904 Saiyid Ali Taki Khan 
executed a deed of mortgage in favour of 
two brothers, called Abdul Hamid and 
Abdul Majid, of property that formed no 
part of the wakf property. On the same 
date two other documents were executed, 
one by Saiyid Ali Taqi Khan and the 
other by the mortgagees. The said two 
documents were patta and kabuliyat res- 
pectively in respect of a portion of the 
wakf property which had come under 
the management of Ali Taqi Khan under 
the deed of 6th January 1903- The lease 
was for 14 years in favour of the mort- 
gagees and the rent was to be appro- 
priated by them towards the satisfaction 
of the mortgage debt. On 15th of No- 
vember 1904 another mortgage was exe- 
cuted by Saiyid Ali Taqi Khan in favour 
of the same mortgagees in respect of 
some other portion of the property which 
also did not form part of the w’akf pro- 
perty. On the same date a lease was 
granted by AU Taqi Khan to the mort- 
gagees of a portion of the wakf property 
the rent of which was to be applied to- 
wards the satisfaction of the mortgage 
debt. The mortgage was for Es. 1,500. 
Some time in March 1909 Ali Taqi Khan 
executed a zarepeshgi lease in favour of 
one Mr. Nandrani in respect of a portion 
of the wakf property, On 16th Feb- 
ruary 1911 Ali Taqi Khan executed a deed 
by which he withdrew from muttwali- 
ship in favour of his two sons Ali 
Akhtar Khan and Ali Muhtashim Khan. 
On 13th February 1911 Ali Mujtaba 
Khan executed a similar deed in favour 
of his three sons, Ali Muttaqi Khan, Ali 
Ijtiba Khan and Ali Ittiqa Khan. 

Ali Muhtada Khan, the brother of Ali 
Taqi Khan and Ali Mujtaba Khan, had 
already died. He died in 1903. Soon 
after the execution of the deed of loth 
February 19ll, the sons of Ali Taqi 
Khan brought a suit to have the zarpeshgi 
lease in favour of Mt. Nandrani declared 
invalid, null and void. The case came up 
to this Court and was decided against 
them. It was held that they had no 
right to sue as their father could not in 
his lifetime transfer the muttwaliship to 
them. The judgment of this Court was 
-delivered on 15bh July 1915. On 23rd 
September 1915 Ali Taqi Khan and Ali 
Mujtaba Khan applied to the District 


Judge of Moradabad under S, 73, Trusts 
Act, for permission to withdraw from 
the muttwaliship. The next day, that 
is on 24th September 1915, their sons 
filed an application to the District Judge 
praying to be appointed as , muttwalis in 
place of their fathers. On 27fch Septem- 
ber 1915 the District Judge granted both 
the applications. On 30th September 
1915 the sons of Ali Taqi Khan and Ali 
Mujtaba Khan as well as three sons of 
Ali Muhtada Khan brought the present 
suit asking for a declaration that the 
leases executed by Ali Taqi Khan in the 
year 1904 in respect of a portion of the 
wakf property were invalid and that pos- 
session should be given to them as mut- 
wallis of the said property against Abdul 
Hamid and the legal representatives of 
Abdul Majid by the dispossession of the 
latter. It should be observed here that 
Abdul Majid had died prior to the insti- 
tution of the suit. The plaintiffs im- 
pleaded as defendants in the case Abdul 
Hamid Khan and the legal representa- 
tives of Abdul Majid Khan as also Ali 
Taqi Khan, Ali !^[ujtaba Khan and the 
tw’o remaining minor sons of Ali Muh- 
tada Khan. The suit was contested by 
Abdul Hamid Khafl and the legal repre- 
sentatives of Abdul Majid Khan. One 
of the pleas in defence was that the 
plaintiffs had no right to maintain the 
suit inasmuch as they were not the pro- 
perly constituted muttwalis of the wakf 
property. The learned Subardinate Judge 
accepted the plea in defence and dis- 
missed the suit. He held that under the 
judgment of this Court in the case of 
Nandrani, the transfer by Ali Taqi IChan 
and Ali Mujtaba Khan of the Mutfcwali- 
ship in favour of their sons was invalid 
and did not give them a right to the office 
of muttwaliship. As to the three sons 
of Ali Muhtada Khan, namely, plain- 
tiffs 1, 2 and 3, he held that under the 
amanatnama of 6th January 1903, they 
had no right to challenge the act of Ali 
Taqi Khan. The plaintiffs have con^e up 
in appeal to this Court and challenge the 
decree against them. Before prcceeding 
to consider the appeal we must observe 
here that one of the legal representatives 
of Abdul Majid Khan, namely, Mt, 
Euqaivya Bano, who was respondent 3 
before us, died about tliree years ago. No 
steps were taken to bring her legal re- 
presentatives on the record in time and 
the appeal as against her abates. 


V 
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It is contended on behalf of the appel- 
lants that under the Mahomedan law, 
Ali Taqi Khan and Ali Mujtaba Khan 
could transfer the office of muttwaliship 
to their sons. Moreover even if the 
transfers by Ali Taqi Khan and Ali Muj- 
taba Khan are invalid the sons of Ali 
Muhtada Khan are co-mutwallis with 
Ali Taqi Khan and Ali Mujtaba Khan. 
The original deed cf wakf shows clearly 
that the muttwaliship was to continue 
in all the branches of the family of the 

nephews of Buniyad Ali Khan. Our at- 
tention has been called to the original 
words, naslan bad naslan, etc., which 
have been quoted in the earlier part of 
the judgment. The three^ sons of Ali 
Muhtada Khan, it is said, can, in any 
case, maintain the present suit if the 
plaintifls 4 to 8 the sons of Ali Taqi 
Khan and Ali Mujtaba Khan, have no 
such right. We have considered the 
language of the original deed of wakf and 
we think that the contention for the ap- 
jpellants is well founded. Under the 
terms of the deed the office of muttawali 
was to go generation after generation to 
the descendants of Ali Ahsan Khan and 
iAli Muzaffar Khan. No mention is made 
,in the deed of wakf by which any pre- 
iference is to be given among the des- 
jcendants of the said two persons, nor is 
any limit placed on the number of niuta- 
wallis from among the descendants It 
may be that the deeds of appointment by 
Ali Muzalfsr Khan and Ali Muntazim 
Khan were not justified under the Maho- 
medan law, bufc the sons of both would 
have taken and did take the office of 
rauttaw’aliship after thoir deaths. The 
succession was both in accordance with 
the terms of the original deed of wakf 
and tlio Mahomedan law. 

The deeds of appointment of 1870 and 
1901 do not in any way affect the status 
of the sons of Ali Muhtada Khan. Ali 
Muhtada Khan died in 1903 and under 
the terras of tlie deed of 1840 his sons 
succeeded to the office of muttwaliship 
and became co-muttwalis with Ali Taqi 
Khan and Ali Mujtaba Khan. The opi- 
nion of the Court below that on the 
death of Ali Muhtada Khan, his two 
brothers Ali Taqi Khan and Ali Mujtaba 
J\han alone remained muttwalis is in- 
correct. There is no question of sur- 
vivorship in the case either under the 
Mahomedan law or in the terms of the 
deed ot 1840. The view* that we take 
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of the case makes it unnecessary for us 
to decide whether plaintiffs 4 to 8 are 
entitled to maintain the suit. We think 
that plaintiffs 1 to 3, namely: Ali Muq. 
tadi Khan, Ali Ata Khan and Ali Murtaza 
Khan, have a right to maintain the pre- 
sent suit. The amanatnama of 6th 
January 1903 does not, in our opinion, 
take away that right from them. What- 
ever may have been the position of Ali 
Muhtada Khan who was one of the exe- 
cutants of the document, his sens are 
in no way bound by it. We would also 
note here that the learned counsel for 
the appellants does not press bis claim 
for mesne profits. We therefore allow 
the appeal, set aside the decree of the 
Court below and remaud the case under 
0. 41, B. 23, for disposal on the merits. 
Costs here and hitherto will abide the 
result and costs in this Court will in- 
clude fees on the higher scale. 

Order, 

By the Court. — It has been brought 
to our notice to-day that Mt. Euqaiya 
Bano. respondent 3, is dead, Accoiding 
to the report cf the serving officer of the 
Munsil's Court at Amroha which is dated 
30th January 1917, she died more than 
6 or 7 months prior to the making of the 
report. On 12th February the fact that 
she was dead was brought to the notice 
of the ap])ellant8 and they asked for 
time to bring her legal representatives cn 
the record. Accordingly one month was 
allowed to them. They got further ex- 
tensions in the year 1917. No steps 
were liowever taken and her legal repre- 
sentatives have not yet been brought on 
the record, The appeal therefore as 
against Mt. Buqaiya Bano abates and we 
note accordingly. This note will re- 
main on the record. 

v.h./k.k. Appeal allowed. 
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riGGOTT, J. 

Junn Lal and others — Applicants. 

V. 

Emperor — Opposite Tarty. 

Criminal Bovu. No. S45 of 1918, Deci- 
ded on Sth February 1919, from order of 
Sess. Judge, Ihansi. 

(a) Workman's Breach of Contract Act 
(1859), Ss. 1 and 2 — Workman paying pen* 
aity in full for breach of contract can law- 
fully refuse to continue to work. 

A workman, who pays in full the penalty 
which his master or employer has agreed before 
hand to accept as compensation for any breach 
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of tbe contract of service on the part of the 
workman, has a lawful and reasonable excuse 
for refusing to continue to perform his work ac- 
cording to the terms of his contract. [P 166 0 2l 

(b) Workman's Breach of Contract Act 
(1859), Ss. 1 and 2 — Stipulated penalty in 
event of breach between employer and work- 
man capable of enforcement by civil suit — 
Penalty neither enforced nor payment of same 
tendered by workman — Employer is not pre- 
cluded from availing himself of provisions of 

Act. 

An employer of labour is not precluded from 
availing himself of the provisions of the Work- 
man’s Breach of Contract Act merely because in 
the contract of service between himself and his 
workmen there is a stipulated penalty oipable of 
enforcement by a civil suit, in the eventof breach 
of the contract on the part of the workmen, 
which penalty has admittedly not been enforced 
nor payment of the same tendered on the part of 
the workmen. [p 167 C 1] 

Kailas Ndth Kaijit , — for Applicants. 

Sital Prasad Ghosh — for the Grown. 

Judgment. — This is an application for 
revision of an order of the Sessions Judge 
of Jhansi, declining to interfere with an 
order by a First Glass Magistrate of the 
same district passed under S. 2, Work- 
man’s Breach of Contract Act (13 of 1859). 
As the application raises one question of 
law on which it is supported by the 
authority of the Punjab Chief Court. 

I think it advisable to state the essential 
facts of the case and my reasons for re- 
jecting the application. The applicants are 
eight workmen who entered into an ag- 
reement by which they incurred certain 
joint and several liabilities towards a 
contractor named Murli Dhar. The ap- 
plicants were to furnish Murli Dhar with 
stone road metal at certain specified 
rates. They were to receive advances from 
the said contractor and they were to 
continue working for him. and for no one 
else, so long as any sura remained due bo 
Murli Dhar in respect of the said advan- 
ces. There was a special provision to the 
effect that the contract might at any mo- 
ment be terminated on the workmen’s re- 
paying to Murli Dhar double the amount 
of the balance due in respect of advances 
received. In the month of November 
1917 the workmen left Murli Dhar’s ser- 
vice and entered that of certain rival 
contractors. At that moment a very con- 
siderable sum was due to Murli Dhar on 
account of the advances which he had 
made. The sura to his credit in the hands 
of the applicants is found to have ex- 
ceeded at the moment when they left his 
service Rs. 1.100. Murli Dhar did nob im- 


mediately apply for the remedy which he 
now claims as open fcp him under Act 13 of 
1859, nor did he immediately institute a 
civil suit for the relief which he might 
have claimed under the penalty clause, 
that is to say, to recover double the am. 
ount of the pending balance of the ad- 
vances from the defaulting workmen. He 
entered into negotiations with the rival 
contractors into whose service the appli- 
cants had passed, and also with the appli- 
cants themselves. 

It is proved that negotiations took 
place in the course of which Murli Dhar 
made what seems to me on the materials 
available a fair, and even generous, offer. 
He said that he would be satisfied with 
the repayment of the pending balance of 
Rs, 1,100 odd, without any penalty, 
provided that two recruits for military 
service were provided in his name. Pre- 
sumably he desired to render a public 
service, and to obtain a due credit for 
having done so, as a condition precedent 
to his accepting the settlement of the 
dispute between himself and the default, 
ing workmen on teroas apparently most 
favourable to the latter. In consequence 
of this offer made by Murli Dhar, which 
I presume was ostensibly accepted by 
■the workmen and by the rival contrac- 
tors. Murli Dhar was repaid a sum of 
about Rs. 1,050. The finding is that a 
cash balance of Rs. 69 on account of the 
advances made to the applicants remained 
due from them, and this finding I am 
bound to accept. It appears also that 
Murli Dhar’s stipulation as to the fur- 
nishing of two recruits for the public 
service was never complied with. When 
matters had reached this stage, Murli 
Dhar finally demanded that the workmen 
should return to his service and work off 
the balance of Rs. 69 due from them ac- 
cording to the terms of the contract, that 

13,^ by the supply of road metal at cer- 
tain rates. The latter refused to do this, 
and thereupon proceedings were taken 
resulting in the present application. An 
order has been passed by the Magistrate 
which complies in substance wifcli the 
provisions of Ss. 2 and 3, Act 13 of 1859 
1 should perhaps note that, in the course 
of_ these proceedings the applicants ad- 
mittedly tendered the balance of Ks. 69 
due to Murli Dhar, but the latter insisted 
upon the option given him by S. 2 of the 
Act to claim, not an order for the repay- 
ment of the money advanced, but one for 
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the performance of the work according to 
the terms of the contract. 

With reference to this point, one of 
the pleas taken before me is that the 
order for performance of that work 
should not have been passed in view of 
the tender made by the applicants of 
the balance due. It seems sufficient to 
say that, if the provisions of Act 13 of 
1869 are applicable at all to the circum- 
stances of the case, the complainant, that 
is to say, Murli Dhar, had an option to 
refuse to accept the mere repayment of 
the balance duo as adequate compensa- 
tion. Moreover, it can scarcely be con- 
tended that the mere repayment of this 
small balance of the advances could on the 
face of it be regarded as afford in g ade- 
quate compensation to Murli Dhar for 
the conduct of the workmen in abandon- 
ing his service. In the same connexion 
the point is taken that the contract of 
service was too vague and indefinite to be 
specifically enforced. I can only say 
that, after due consideration of the terms 
of the contract, I am not of this opinion. 
The order is that the applicants shall 
supply stone road metal at certain spe- 
cified rates, until the value of the ma- 
terial supplied at the said rates comes to 
Rs. 69. This is a clear and easily en-‘ 
forceable order, and it is in accordance 
with the terms of the original contract 
between the parties. 

There remain two points for considera- 
tion. It is said that, inasmuch as the 
original contract of service provided for 
a penalty in the event of breach of the 
same, there was no remedy left to the 
employer under the provisions of Act 13, 
of 1859, and that ho must be regarded as 
having virtually bound himself by con- 
tract to be content with the enforcement 
of the aforesaid penalty, that is to say, 
w'ith the recovery through the civil 
Courts of double the amount of the ba- 
lance of the advances due from his work- 
men on the date on which they deserted 
his service. There is authority for this 
I'roposition in the case of Emperor v. 
^IioLamviad Din (l), Nvhich has been 
followed by the Punjab Cliief Court in a 
later case reported Emperor v. Kliuda 
Baksh (2). The opinion expressed by 
the learned Judges of the Punjab Chief 
Court is not supported by any detailed 
argument, unless a reference to the pro- 

'■ ii) uoi;ir23'K"RTTyl3 742 “ 
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amble of Aob 13 of 1869 is to be implied 
in the remarks of Kensington, J., in the 
earlier of two cases. It was pointed out 
by a learned Judge of this Court in the 
case of Qiceen-Empress v. I^idarjit (3)' 
that it is the specific provisions of the 
Act which require to be interpreted and 
enforced and that these ought not to be 
read subject to the general language used 
in the preimhle. I 'note more particu- 
larly* that in the contract of service 
which was before the Court in that case 
there was a specific penalty provided, 
but it was not suggested that the pre. 
sence of this stipulation took the con- 
tract out of the operation of Act 13 of 
1859. My OW'D opinion is that the pre- 
sence of such stipulation in a contract of 
service may make it impossible for the 
employer to invoke the provisions of Act 
13 of i859, but that it will only do so in 
the event of the workmen or labourers 
who entered into the contract paying, or 
tendering in full, the penalty provided 
by the coutract itself. I may illustrate 
my meaning by tbe facts of the reported 
caso of Queen-Empress v. Indarjit (3), 

It was there provided that, if Indarjit 
committed a breach of the contract of 
service which he had entered into with 
the Elgin Mills Co. at Oawnpore, he 
should pay a sum of Rs. 99, or in the 
alternative the company might proceed 
against him under the provisions of Act 
13 of 1859. In my opinion, if it had 
been found that Indarjit had, prior to the 
institution of any proceedings under the 
said Act, and indeed prior to any breach 
on his part of the conditions of the con- 
tract of service, paid or tendered to the 
company the full stipulated penalty of 
Rs. 99, it would not have been reason- 
able or lawful to enforce against him the 
provisions of Act of 1859. Referring! 
to the terras of the Act itself, I would* 
say that a workman, who had paid up in| 
full the penalty which his masbsr or eaa-| 
ployor had agreed beforehand to accept* 
as compensation for any breach of the; 
contract of service on the part of the work-' 
men, had thereby provided himself with! 
a lawful and reasonable excuse for refus- 
ing to continue to perform his work ac- 
cording to tho terras of his contract. Ini 
tlie present case it is not suggested that 
tho applicants, before they left Murli 
Dhar’s service, or indeed at anv time 

(3) H889] 11 All. 2G2. 
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since then, offered to pay the full pen^ 
alty stipulated under the terms of the 
contract, that is to say, to repay to 
Murli Dhar double the balance of Rs.ljlOO 
odd which^ was due to him on the 
date on which the contract of service 
was wilfully broken. I think therefore 
and it seems to me that I am supported 
in this view by the case of Qtieen-Em- 
press V. Indarjit (3), that an employer 
of labour is not precluded from availing 
himself- of-the provisions of Act 13 of 1859 
merely because, in the contract of service 
between himself and his workmen, there 
is a stipulated penalty capable of enforce- 
ment by a civil suit, in the event of 
breach of the contract on the part of the 
workmen, which penalty has admittedly 
not been enforced, nor payment of the 

same tendered on the part of the work- 
men. 

The obh6r point taken before me is 
that the negotiations which took place 
between Murli Dhar and the defaulting 
workmen, and also with the rival con- 
tractors "into whose service the latter 
had entered, amounted to a novation of 
the contract of service between Murli 
Dhar and the applicants, so as to render 
the latter incapable of enforcement either 
by way of application under Act 13 of 
1859 or in any other manner, but I think 
the simplest answer to this contention is 
that, on the facts found, there was no 
complete novation of contract. Murli 
Dhar offered to be satisBed with a cer- 
tain payment, for less than the penalty 
to which be was entitled under his con- 
tract, provided a certain condition which 
he chose to attach to his offer were ful- 
Blled. That condition was never ful- 
filled, and Murli Dhar’s offer consequently 
lapsed. For these reasons I think 
that the decision of the Courts below in 

this matter was correct and I dismiss 
this application. 

v.B./e.k. Application dismissed. 
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Walsh, J. 

Alay Applicant. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 63 of 1919. Deci- 
ded on 8th March 1919. 

(a) Penal Code (1860), S. 193-Perjury— 
Administration of oath should be proved. 

In cases of perjury it is desirable that the due 

administration of the oath to the accused person 


on the occasion in question should be proved like 
any other fact. [p 169 C 1] 

(b) Criminal Trial — Procedure — Result 
cannot be allowed to depend on speculation. 

The guilt or innocence of an accused person 
cannot be allowed to depond upon speculation 
nor upon vacillating and contradictory state- 
ments of witnesses. [P i67 C 21 

fc) Criminal P. C. (1898), S. 439— Appel- 
late Court not going thoroughly into ques- 
tions dealt with at trial— High Court will in- 

see that accused 

had fair trial. 

Where it appears that an appellate Court has 
not gone thoroughly into the questions dealt 
with at the trial by the first Court, the HiffU 
Court will in revision investigate the original 
trial to see whether the nature of the procedure 
and the decision arrived at were such as to leave 
no doubt that the accused had a fair trial and 
that the decision was given according to law. 

[P 168 C IJ 

G. W.pUlon, Kerr and Baza Ali— 
for Applicant. 

Asst. Govt. Advocate— loY the Crown. 
Judgment.— This is a remarkable case 

and whether I am right or wrong in the 
view which I take on the merits, nobody 
can doubt that the result of the original 
trial was in the highest degree unsatis- 
factory. The charge against the accused 
is that he, as pleader, having had certain 
drafts ccntained in an envelope entrusted 
to him, either for safe custody, or to have 
fair copies of them prepared on some 
subsequent date, which drafts represen- 
ted a compromise which had been arrived 
at in an unfortunate and protracted dis- 
pute between a brother and his sister, 
in a subsequent civil suit which the 
brother brought against his sister upon 
an allegation which the Subordinate 
Judge, who tried it, found to be wholly 

false, being called as a witness, swore 
that the document shown to him and 
known as Ex. 4 in that civil suit was one 
of the documents which had been en- 
trusted to him. It was not; that fact, 

I think, is one of the few facts, which 
has been clearly established in the crimi- 
nal inquiry. ^ The question to be decided 
in this criminal inquiry is whether he 
knew that it was not, and falsely and 
wilfully swore that it was when he knew 
that it was not. The answer to that 
question depends upon whether it is 
proved that he knew the contents of the 
documents handed over to him. The 
contents and appeai'ances of the false and 
true documents were very similar. Of 
course, he might have known; that goes 
without saying. His guilt or innocence, 
however cannot depend upon speculation 
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Farther, if portions of the proseoation 
evidence are believed and portions are 
disbelieved, he did know. But the guilt 
of accused persons cannot depend on vacil- 
lating and contradictory statements of 
witnesses, who either contradict them- 
selves or are contradicted by persons 
called to support them. 

It seems to me therefore that although 
this is not an appeal, I am bound to look 
carefully into the evidence to see whe- 
ther the evidence as a whole was such 
that any Court would be justified in act- 
ing upon it in such a serious matter. The 
application before me is a revision appli- 
cation from an appeal to the Sessions 
Judge from the original trial of this mat- 
ter, which was before a Magistrate. The 
judgment of the Sessions Judge dealt 
mainly with one or two technical points, 
one of which I shall have to refer to in a 
moment; so far as the merits are con- 
cerned, it is a general acceptance of the 
judgment of the Magistrate as being satis- 
factory without, as I think, analysing 
very carefully the strange features of the 
evidence and without really seeing whe- 
ther the Magistrate had, in fact, satis- 
factorily dealt with all the difficulties in 
it. Therefore I have followed my usual 
practice, namely that when a revision is 
brought from the decision of an appellate 
Court and the appellate Court has not 
gone into the questions dealt with at the 
trial by the first Court with any great 
thoroughness, I make a point of investi- 
gating the original trial and seeing whe- 
ther the nature of the procedure and the 
decision arrived at were such as to leave 
no doubt that the accused had a fair trial 
and that the decision was given according 
'to law. 

The result of the investigation of the 
trial of the first Court in this case dis- 
closes several most unsatisfactory fea- 
tures. In the first place, the difficulties 
of the case were such that it was not 
really a case which could he handled 
satisfactorily by a Magistrate of the first 
class. Inasmuch as the charge was con- 
fined to perjury and tlie case was within 
his jurisdiction, he had no option, hut 
the fact that he liad to try the case was 
due to the unfortunate course, which this 
case has taken. If the Pleader wasguilby 
of a false statement with reference to 
those documents in the civil suit in which 
he gave evidence on behalf of Fyaz 
Husain, those documents must have been 


false to the knowledge of Fyaz Husain 
and somebody must have forged his 
sister's thumb-impressions upon them 
and the pleader, at any rate, must have 
been a party to uttering them in the 
trial of the suit. This would make Fyaz 
Husain a principal not only in the per- 
jury complained of, but also in the forg- 
ing of the documents and the uttering of 
them in the suit. The same learned 
Judge, who directed proceedings against 
the pleader, refused to direct them 
against the principal. It should be noted 
here that Fyaji Husain admittedly had iu 
his possession blank pieces of paper bear- 
ing his sister’s thumb-impression, and 
that his son was a clerk in the accused’s 
employment and presumably had access 
to these drafts. 

Secondly, the charge found by the deci- 
sion of the Magistrate against this 
pleader is one of the most discreditable 
and serious of which a legal practitioner 
can be found guilty. It readers him unfit 
for his profession; it is of the worst 
public example and deserves, in his case, 
punishment of a very severe character. 
The Magistrate dealt with this pleader, 
so convicted, by giving him the nominal 
punishment of one day’s imprisonment 
and a fine cf Rs. 51 because, he said, he 
was an old pleader, which, if it is true, 
aggravates the offence, and also because 
he thought he might have acted out of 
sympathy for his client, which is, if true, 
a further aggravation of the offence. If 
that is the class of punishment and the 
character of matters which are supposed 
to mitigate misconduct of professional 
gentlemen, it is not to he wondered at, 
if perjury becomes rampant in Courts 
which so deal with it. I cannot believe 
that the Magistrate really regarded it as 
a fitting mode of dealing with the case. 
I have an uncomfortable feeling in my 
mind that having been directed by the 
Subordinate Judge to try the pleader for 
perjury, the Magistrate arrived at a com- 
promise while entertaining doubt on the 
evidence as to the guilt of the accused. 
The procedure at the trial was unsatis- 
factory in the highest degree. The num- 
ber of witnesses was few and theditlioul- 
ties of the case rendered a continuous 
application to tlie facts and a careful 
determined effort to clear up all unex- 
plained statements essential. 

In fact, the hearing was spread over 
several weeks. Tlio most important wit- 
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ness of all was heard on no less than Eve 
•oooasioDs during a whole month ' and 
‘Other witnesses were sandwiched in 
between portions of his evidence; al- 
iihough the sequence of events was essen- 
tial to a clear unrlerstanding of the evi- 
dence, no attempt was made to deal with 
it; hardly any dates are given and in- 
consistent and unintelligible statements 
follow each other in a kind of ramble 
which is by no means easy to follow. 
If there was any truth in the allega- 
tion against this pleader, he ought to 
liave been committed to the Sessions and 
tried by a Court competent to try such 
■a case for conspiring with his client to 
put forward false and forged documents. 
■ Finally (although Mr. Dillon quite 
rightly drew my attention to the point, 
he asked me, at the same time, not to de- 
cide the ease upon this point) there is 
grave doubt as to whether in any event, 
the conviction could stand, having regard 
to the fact that the prosecution failed to 
prove that the statements were made by 
the pleader on oath. It is not pretended 
that any proof of that essential fact on 
which the guilt of the accused depends 
was expressly given, the learned Sessions 
Judge has dealt with the matter by a 
kind of inference or implied proof based 
upon a section of the Evidence Act. I 
do not think it necessary to decide whe- 
ther this view is right or wrong, but I 
do not hesitate to express my opinion 
that in every case it is desirable, as Mr. 
Dillon and Mr. Maioomson stated to be 
the usual practice of the Criminal Courts 
that in oases of perjury the due adminis- 
tration of the oath to the accused person 
on the occasion in question should be 
proved like any other fact. 

Having examined the recorded evidence 
of the four witnesses upon whom the 
prosecution relied to establish the allega- 
tion against the accused (the fifth and 
sixth were purely formal), I come unhe- 
sitatingly to the conclusion that if I 
were sitting as the sole Judge of fact, I 
should have refused to convict anybody 
on such unsatisfactory evidence; and fur- 
ther if I were sitting as a mere Judge 
with a jury to decide the facts, I should 
have directed them that they ought not 
to convict on such evidence. That being 
the state of my mind, after a careful con- 
sideration of the evidence, I come unhe- 
sitatingly to the conclusion that the con- 
viction should be set aside. It is only 
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right both in the interests of the pleader 
concerned as well as the trial Court that 
I should give my. reasons. 

The Magistrate in his judgment referred 
to discrepancies. They are a good deal 
more than discrepancies. If the docu- 
ments were handed to the accused person 
to obtain fair copies so that the said fair 
copies might be compared with the 
drafts, and he did, as Mujtaba swore at a 
subsequent date, compare them with the 
drafts, then he must be taken to hate 
known their contents. To that extent I 
accept Mr. Malcomson’s argument. But 
the evidence on that point depends en- 
tirely upon the credibility of Mujtaba. 
He contradicts himself on that very 
point, stating in one portion of his evi- 
dence that they were given to him to 
take care of. He admits that he enter- 
tains ill-feeling towards the accused and 
is contradicted on the question as to 
whether the documents were taken out of 
an envelope at the particular moment 
when they were handed over to the ac- 
cused. I regard the evidence of Abrar 
Husain and Ejaz Husain as in the main 
correct. No doubt there was a small 
gathering of persons, interested in the 
settlement of this case, collected upon 
the verandah outside the Munsif’s Court 
at the time when these documents were 
put in an envelope, which according to 
the recollection of the witnesses was open 
and handed over to the accused. The ac- 
cused was at the time (it was some time 
in the afternoon) busily engaged in Court. 
He was fetched out of Court and accord- 
ing to these witnesses, the documents 
contained in the envelope were handed 
to Alay Ahmad. One of the witnesses 
said that Mujtaba Husain, who handed 
them over, said:' I entrust them to you.” 
That he thereupon looked at them, which 
means, of course, that he took them out 
of the envelope and gave them a sufficient 
external inspection to enable him to 
identify them and to know what was in 
the envelope. He put them back and 
went back to Court; that nobody read 
them on that occasion and the idea of 
their being read piesumably never en- 
tered into anybody’s head. So far as I 
can see, there is no reason in tlie world 

why they should have been read on that 
occasion. 

Mujtaba says that they were not taken 
out of the envelope, bub that Fyaz Husain 
told the pleader the nature of the docu- 
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ments. Upon this he was flatly contra- 
dicted by the witnesses I have just men- 
tioned, and he himself on a later date, 
when he seems to have forgotten what 
he had sworn before, said that the ac- 
cused took them out of the envelope. 
Whether witness 4, Samin Husain, 
was a discovery made by the prosecution 
with a view to patching up the very con- 
siderable number of inconsistencies 
which existed in the case or it was de- 
sired to strengthen the evidence of Muj- 
taba, is uncertain. But the strange point 
about his evidence is this: that whereas 
he went further than anybody else had had 
the courage to do up to the time he was 
called and actually committed himself to 
the statement that Alay Ahmad not only 
took them out of the envelope but care- 
fully and fully read the documents 
through and that he did it in such a 
fashion that ho (Samin Husain) was able 
to read their contents as well — I might 
mention by the way that if I did not 
think that enough had already been heard 
of this case I should have unhesitatingly 
directed this man’s prosecution for per- 
jury — he apparently had never been 
heard of in connexion with this case 
until 4th September. He was not called 
at the hearing of the civil case, although 
his evidence, if true, would have been 
vital. 

He was not mentioned in the appli- 
cations or orders which came before or 
were made by the Subordinate Judge and 
at the hearing before the Magistrate, his 
presence at the handing over of the en- 
velope, which could not, if his evidence 
is true, have failed to have been observed 
by the witnesses who were present, was 
not mentioned by a single witness either 
by Mujtaba or Abrar Husain or Ejaz 
Husain. This is a most significant fact 
which lias been entirely missed hy the 
Magistrate and hy the Sessions Judge. 
I do not think that either of the Courts 
below appreciated the difliculties of ac- 
cepting the evidence adduced by the pro- 
secution. Certainly neither of them at- 
tempted adequately to deal with them. 
As I have already said, it leaves in my 
mind considerable doubt: and upon the 
merits I think the case against the ac- 
cused has not been made out. For the 
reasons given in this judgment and that 
taken as a whole the investigation and 
trial of this matter from first to last 
have been in the highest degree unsatis- 


factory, I quash the conviction and 
direct that the fine, if paid, be refunded. 
V.B./r.k. Conviction quashed. 
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PiGGOTT AND WaLSH, JJ. 

Eaghunandan Ahir and others — Plain- 
tiff — Appellants. 

V. 

Sheo Nandan Ahir — Defendant — Ees. 
pondent. 

First Appeal No. 71 of 1916, Decided 
on 2nd August 1918, from decree of Sub- 
Judge, Azamgarh, D/- 7th December 
1915. 

U. P. Land Revenue Act(1901), Ss. 233 -K 
— Manager of joint Hindu family by fraud 
on minor’s members obtaining favourable 
partition — Suit by minors in civil Court for 
declaration that properties are joint is not 
barred. 

Where the managing member of a joint Hindu 
family practised a fraud upon the infant mem- 
bers of the family and obtained a favourable 
partition of the joint family properties through 
the Revenue Courts: 

Held', that a suit by the minors in the civil 
Court for a declaration that the properties were 
still joint was not barred by S. 233'K. 

[P 174 G 1] 

Per Walsh, /.—Once it is established that, 
whether by his own fraud or by neglect amount- 
ing to recklessness or wilfulness on the part of 
the guardian, the managing member of a joint 
Hindu family has robbed the infant members of 
the family, no question of procedure or techni- 
cal refinement can be allowed to stand in the 
way of the civil Court, before which the matter 
is brought, compelling him to disgorge the pro- 
ceeds of his robbery. LP 174 C 1] 

S. A. Haidar and S. M. Sulaiman — 
for Appellants. 

Iqhal Ahmad — for Eespondents. 

Walsh. J . — In my opinion no ques 
tion of law arises in this suit. The suit 
is brought by two youths w!io were at 
the commencement of the suit minors, 
namely Eaghunandan Ahir and Jagnan- 
dan Aiiir, against their half-brother Sheo 
Nandan, the son of a former wife of their 
father, for a declaration that the pro- 
perty mentioned in the schedule of the 
plaint was joint with the family pro- 
perty, and further alleging, though it is 
dithculfc to say that tliis was a definite 
form of relief, tliat certain proceedings 
with reference to the partition of the 
shares in such property brought in the 
Revenue Court were improperly brought 
by the defendant. The property con- 
sists of two categories: (a) property ad- 
mittedly ancestral: (b) property com- 
prised in certain purchases made bet- 
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'ween the years 1902 and 1907, It is of 
course with reference to the property in 
list B that the controversy arises. At 
the time when all these purchases were 
made both the plaintiffs were under age 
and it therefore may be safely assumed 
that they knew nothing about the circum- 
stances. At the time of the earliest pur- 
chase one of them was not born. The 
properties were bought by the defendant 
to some extent in his own name, and to 
some extent in his own names and that 
of one or other of the plaintiffs. It was 
necessary for us at the first hearing of 
the appeal to remit a certain issue of fact, 
the moat important issue of fact, upon 
the merits in the case for decision by the 
first Court. 

Unfortunately, as too frequently hap- 
pens when technical issues are raised 
in a suit, the Court below overlooked 
what was really the fundamental ques- 
tion of fact in the case. It has now 
been found as a fact that at the time 
when these purchases were made the 
family was joint 'and the defendant was 
the managing member thereof. That de- 
cision is obviously right. Apart from 
the direct evidence upon the point, all 
the circumstances pointed in that direc- 
tion and it would indeed be sufifioient to 
ask why if this man had separated from 
bis brothers and was buying the property 
with his own separately acquired funds, 
he should drag in his brothers’ names 
at all. Of course in the case of dealings 
by members of a joint -Hindu family, it 
is not unusual and not improper that 
property should be purchased and held 
in the names of one or other of the mem- 
bers of the family, but it must be obvi- 
ous to anyone of common sense that 
that practice holds out considerable temp, 
tations to persons who are not above 
taking advantage of the position of junior 
members of the family. Judging from 
the oases which come up in appeal before 
this Court, it happens much too fre- 
quently that where there are infant de- 
fenceless members of the family, the 
managing member takes advantage of the 
circumstance to commit the mean and 
contemptible act of defrauding his infant 
brothers in order to enrich himself, and 
where a charge of that sort is made 
in a suit, as it was undoubtedly made 
in this suit, it is the duty of the trial 
Court to ascertain the real facts and 
the merits of the allegation. In this 


case it is now established beyond con- 
troversy that at the time of the proceed- 
ings in the Revenue Court, Sheonandan 
knew perfectly well that this was joint 
property in which his infant brothers 
were interested equally with himself. 

Sometime in 1913, the date is not pre- 
cisely ascertained nor is it material, 
Sheonandan bethought 'himself of apply- 
ing to the Revenue Court for a partition 
of the mahal in which these properties 
were situated. The only other persons 
interested of course were these two 
boys, who at that time were aged about 
13 and 11. It is not very important but it 

does appear that no formal guardian is, 
as a matter of procedure, necessary to the 
proceedings in the Revenue Court, at any 
rate no formal appointment was made 
and no inquiry of any sort or kind as to 
the fitness or otherwise of any person to 
look after the interests of these two bro- 
thers took place. The natural guardian 
was the mother, the second wife, an ap- 
parently ignorant, certainly illiterate, 
Ahir of 40 years of age, and judging from 
the observations of the trial Court of some- 
what doubtful integrity. It is difficult 
of course, if not impossible, to say what 
passed through the mind of Sheonandan. 

It is unlikely in my view that he is 
possessed of sufficient intelligence to fore- 
see the consequences which actually 
occurred of the scheme which he un- 
doubtedly embarked upon. The proba- 
bility is that it was suggested to him by 
somebody to put in an application in the 
Revenue Court for partition fortified with 
the title deeds recording clearly and dis- 
tinctly the shares in which the property 
was supposed to be owned, and to suggest 

to the ignorant, old mother that he the 

managing member of the family, was 
well able to look after the necessai’y pro- 
ceedings in the partition Court and that 
although it was necessary for her to act 
as guardian for these children, the less 
she interfered in' the matter the better 
it would be for herself and everybody 
else, and in that way to lull her into a 
sense of security so that in fact there 
should be no real opposition in the parti- 
tion proceedings. Whether that is the 
intention with which Sheonandan started 
out upon this enterprise, as I have said 
it is impossible to say with confidence. 
From the point of view of moral integ- 
rity there is no difference between a 
scheme of that sort started in the hope 
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that there would be no opposition from 
an ignorant person who knows nothing 
about the proceedings, and a scheme in 
which the opposition was by anticipation 
rendered ineffective. What happened is 
ramarkable in its significance and con- 
vinces me that Sheonandan had more to 
do with the proceedings in the Revenue 
Court on behalf of the infants than ap- 
pears by any evidence in the case. Whe- 
ther the notice issued under the Land 
Revenue Act gave information to this 
ignorant old woman, in such a way as to 
draw her attention to the necessity of 
her taking any active steps by way of 
objection to defend the interests of the 
infants, does nob appear, but no doubt 
everything was legally and properly done 
and notice issued under the proper section 
so as to call upon any person asserting 
his title to come in and make good his 
case. Within the time limited by the 
Act nothing was done. Late in 1913, 
the document is not before us, an objec- 
tion was put in which was really out of 
time. 

On 11th July 1911 an objection was 
put in before the Collector asserting sub- 
stantially the infants’ case. The clear 
and forcible language in which that ob- 
jection was framed satisfies me that it 
was drawn up by a skilled person who 
liad been instructed more or less as bo 
the true facts. The contrast which im- 
presses me is between the total absence 
of anything of the kind during the period 
when objection could lawfully be made 
and the expert objection which was ulti- 
mately filed wlien it was too late. That 
objection was dismissed by the Assistant 
Collector three days afterwards as being 
out of time. An appeal was then 
launched to the Commissioner who felt 
himself compelled to dismiss it, i)oinbing 
out that, although the grounds of appeal 
gave excellent reasons why the objection 
ought to be heard, it gave no reasons as 
to why it was nob j^resented in proper 
time. The result was that Sheonandan 
got what he wanted, llis plan suc- 
ceeded and he was from that date pos- 
sessed of a decision apportioning this 
inahal in his favour, awarding if the term 
is a proper one, to him property which 
lie knew perfectly well belonged to liis 
infant half-brothers. 

Had that unfortunate result been ar- 
rived at by honest and proper proceedings 
in which no fraud liad been practised 
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either upon the opponent or upon the 
Court, and the objectors had been persons 
sui juris to whom proper notice had been 
issued and who were themselves to blame 
if they did not appear to support their 
objection, in our view, although upon 
the view we take of the facts it is nob 
necessary to decide that point, the order 
of the Revenue Court would have been 
a fatal objection to this suit. A good 
deal of discussion has taken place about 

the various authorities upon this point, 
but we think that for the time being 
it must be taken that the decision in 
Bijai Misir v. Kali Prasad Misir (l), 
adopting the view of the Full Bench 
case of Muhammad Sadiq v. Laute Bam 
(2), must be accepted by this and other 
Courts as finally laying down the ruling 
upon the interpretation of this subsec- 
tion, namely, 233-K, but questions of 
limitation, res judicata, etc., can have no 
force where fraud is established. A libi. 
gant cannot be allowed to set up his own 
fraud. As a matter of form it may be 
open to question what is the better or 
correct method of questioning proceed- 
ings obtained in the way these proceed- 
ings in the Revenue Court were obtained 
in an ordinary suit in the civil Court. 
It may be open to do it by review, al- 
though the question would at once arise 
whether a Revenue Court was able to 
review its own proceedings on these 
grounds. It may be done by a suit to 
set aside or possibly, as in England, it 
may be done by a suit for possession or 
for a declaration of title, waiting until 
the defendant sets up the order in his 
favour and then showing by rejoinder 
that that order was of no legal value. 
In this case, as I have said, the plaint 
was for a declaration of title and by an 
addition made by a siibse.iuent amend- 
ment claimed a declaration that the pro- 
ceedings in the partition case were 
fraudulent. 

We do not think that we can make a 
declaration in that form, but after all 
that is a matter of detail. The learned 
Judge who tried the case in the first in- 
stance definitely held that nothing had 
been suggested to lead liim to think that 
the defendant had practised any fraud in 
the i>artiticn proceedings. He did not 
know of course what we know now that 
the whole of these purchases had been 

""(U 119171 39 .Ml. 4G9= U I ' 0. 912 (F,' B.). 

(•2) LlOOl] 23 All. 291 (F.B.). 
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made oufc of joint family funds, but we 
think in any case he took too narrow a 
view. I propose shortly, as we are 
differing from him, to examine the evi- 
dence in this suit as throwing light upon 
these partition proceedings. It is re- 
markably meagre. A person named 
Zaitum, whose daughter was then married 
to Eaghunandan, was called and said that 
he was the general attorney for the mother 
but he swore that he took no part in the 
partition proceedings except in 1915, 
when it was of course too late to make 
an application for stay, which was struck 
off. The mother who was called pro- 
fessed entire ignorance of the partition 
case. Possibly she was putting her evi- 
dence too high, but her cross-examina- 
tion is significant. Not a single relevant 
question was put to her. She was never 
asked with regard to the notice issued in 
the partition prcceedings or how much 
she understood what part she took as 
guardian, whether she looked after the 
case in person or whether she employed 
any professional gentleman to advise and 
assist her. No question of any sort was 
put to her. That is the sum and sub- 
stance of the direct evidence on behalf of 
the plaintiffs. The defendant came into 
the box and he endeavoured to support 
his case by making out an alleged separa- 
tion. 

That, as we have said, has been proved 
to be false. He said that the Musammat 
looked after the objections, whatever 
that means, and that she looked after the 
appeal, whatever that means, and that 
she was present in Court. Of course it is 
absurd to suppose for a single moment 
that he expected anybodyto believe that 
this illiterate woman of forty could 
possibly look after objections and the ap- 
peal in any real sense or know what she 
had to do in preparing the necessary 
papers. He also said that one Ghulam 
Mohammad looked after the case, what- 
ever^ that means. So that when any 
specific allegation in evidence was made 
as to the actual part that anybody took, 
there was a sort of feeble and vague al- 
legation that between them Zaitun, the 
Musammat herself, and this Ghulam 
Mohammad, looked after the case for the 
infants. Now what the defendant had 
undertaken to prove was something very 
different. In his written statement he 
said that he plaintiffs, under the guar- 
dianship of ther mother and la^Yful guar- 


dian frequently took objections regarding 
the amount of shares and other matters 
andwere unsuccessful after fighting upto 
the appellate Court. There is not a word of 
truth in that allegation . There was no fight. 
The proceedings were in substance ex parte. 
The order was obtained, in the absence of 
anybody representing the infants, by a 
false and fraudulent representation made 
by this man that the deeds which he had 
taken in bis own name and in the names 
of his brothers represented the true in- 
terests of the parties. An ex parte pro- 
ceeding where, owing to default or for un- 
foreseen accident either party is absent, is 
a proceeding which is known to the law 
as uberrima fides, that is to say, the law 
rightly lays the duty upon a person mak- 
ing a statement to a Court in the absence 
of the other side to be particularly care- 
ful not to mislead it. It is obvious that 
this must be so. It would be a shocking 
thing, merely because an absent party 
did not consider it worthwhile to dispute 
the real facts, that an order obtained 
upon false facts in his absence should ha 
held to be binding upon him. There is 
no analogy between a case such as this 
and that which was cited to us on behalf 
of the respondent, where it was held that 
when once a suit has been fought and 
determined by parties sui juris affecting 
their rights in the ordinary way by con- 
flict of evidence, a fresh suit cannot be 
brought in order to decide that the prior 
suit was wrongly decided upon false evi- 
dence, because the question whether the 
evidence is false or true is the question 
which has to be determined and has been 
set at rest for ever in the prior suit. 
That cannot be predicated of a statement 
made ex parte for the purpose of obtain- 
ing an order of the Court. 

In the course of the judgment of the 
Court below it appears that Zaitun and 
the Musammat made an unfavourable im- 
pression upon the learned Judge. It may 
be that they are untrustworthy persons. 
We do not see how in the circumstances 
of this case that can help the defendant. 
He knew the truth better than anybody, 
and where a person initiates a proceeding 
for the purpose of perpetrating a fraud 
upon persons who were unable to look 
after themselves, it does not, to iny mind 
at any rate, assist him to be able to show 
that these persons would have been pro- 
perly looked after if the person whose 
duty was to do it had been more honest 
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|than he was. Once it is established that 
'whether by his own fraud or by neglect 
amounting to recklessness or wilfulness 
on the part of the guardian the managing 
member of a joint Hindu family has rob- 
bed the infant members of the family, no 
question of procedure or technical refine- 
ment can be allowed to stand in the w'ay 
of the civil Court, before which the mat- 
ter is brought, compelling him to dis- 
gorge the proceeds of his robbery. This 
is really the statement of the defendant’s 
conduct. As I have already said, I think 
the suit is maintainable and that the 
plaintiffs are entitled to adeclarabion that 
this property in list B is joint family 
property, that they are entitled jointly 
bo 2/3rd9, the defendant being entitled to 
the other l/3rd, and that upon the facts 
found, the proceedings in the Eevenue 
Courfwhich terminated in August 1914 
do not invalidate the plaintiffs’ title. 
The appeal must be allowed with costs 
here and in the Court below, including 
fees on the higher scale. 

Piggott, J. — I concur in the proposed 
order and in the reasons given for the 
same. The suit as brought was one for 
establishment of the proprietary title 
threatened by a course of fraudulent con- 
duct on the part of the defendant. I do 
not think that cognizance of the same by 
a civil Court was barred merely because 
one step in the course of the fraud in 
question, as alleged in the plaint, was the 
pressntation of a certain applioat ion for 
partition in the Court of an Assistant 
Collector. The distinguishing features 
of this case, as compared with other re- 
ported cases, are the mlnoiity of the 
plaintiffs during the period covered by 
the origin of their cause of action, and the 
circumstances under which the defendant 
obtained the order of the Assistant Col- 
lector refusing to adjudicate upon the 
objection filed on behalf of the present 
plaintiffs. I .see no reason to dissent from 
the conclusion arrived at by my learned 
brother. There was some question in the 
Court below as to the elTect of S. 42, 
Specific Belief Act, on the suit; but as 
the case stands I think the finding, that 
the plaintiffs were on the date of the 
lU’esentation of tlioir plaint in construc- 
tive possession of the shares claimed by 
them, is warranted by the evidence. 
’Phoy were certainly in such possession so 
long as tlicy remained in law members of 

a ioint undivided Hindu family with their 
< • 


half-brother Sheonandao, of which the 
said Sheonandan was the manager. If 
it was an essential part of the defendant’s 
case that he had ousted them from pos- 
session, it lay upon him to satisfy the 
Couri when and how he did so. His own 
plea was that he had separated from his 
father before the birth of either of these 
pliintiffs and that the property really in 
controversy, namely the property speci- 
fied in list B appended to the plaint, had 
been acquired in the first instance, and 
had always been possessed by the parties 
respectively, in accordance with the 
shares shown in the revenue papers. 
This plea has been found to be false and 
the evidence on the point is conclusive 
against Sheonandan. I see no reason why 
it should not be held that the possession 
which the plaintiffs undoubtedly enjoyed 
up to within a year or two of the institu- 
tion of the suit must be presumed, in the 
absence of a finding to the contrary, to 
have continued up to the date of the in- 
stitution of the same. On this finding a 
decree for a declaration in the terras 
suggested seems the proper relief to give 
to the plaintiffs. 

V.B./r.k. Appeal decreed. 
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Wallach, j. 

Desraj Sijujh. — Applicant. 

V. 

Emperor— Opposite Party. 

Criminal Revn. No. 423 of 1919, De- 
cided on 5th August 1919, from order of 
Dist. Magistrate, Mainpuri, D'- 4th July 
1919. 

Criminal P. C. (1898), Ss. 110 and 437— 
Person discharged in inquiry under S. 110 — 
District Magistrate can direct further inquiry. 

Undoi S. 487 a District Magistrate has juris- 
diction to direct further inquiry in a case where 
a person has been discharged in au inquiry under 
S. no, Criminal P. C. LP 175 C H 

Manoil Prasad BJiargava — for Appel- 
lant. 

Asst. Govt. Ad cocute- for the Crown. 

Judgment. — The applicant, Desraj, 
has been discharged by a "Magistrate of 
the First Class in an inquiry under S. 110, 
Criminal V. C. The District Magistrate 
of Mainpuri ovdcrel a further inquiry 
under S. 137. Against that order 
Desraj has apidiod in revision to this 
Court. In Kharija v. Emperor (l), a 
Divisional Bench of this Court has hell 
that a District Magistrate has jurisdiction 


(l; A. I. R. I'JM All. 1. C. 1?3=30.-\U. 147. 
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fet> direct further inquiry in a case where 
a person has been discharged in an in- 
quiry under S. 110, Criminal P. G. I am 
bound by that ruling and therefore have 
to hold that the District Magistrate had 
jurisdiction to pass the order which is 
attacked in this revision. The only ques- 
tion that remains is whether he was justi- 
fied, in the exercise of his jurisdiction, in 
ordering a further inquiry. I am not 
prepared to tie Magistrate's hands, and 
to hold that he was not justified in pass- 
ing the ordei and therefore reject this 
application. 

V.B./r.k. Application rejected, 

A. I. R, 1919 AllahakAfl 17.^ fll 
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Wallaoh, J. 

Emperor 


T I 

Mohomed Naqi Husain — Accused. 

Criminal Ref. No. 451 of 1919, Deci- 
ded on29-7-1919, by Sess. Judge, Aligarh. 

Criminal P.‘C. (1898), S. 195 (1) (a)— Sanc- 
tion to prosecute can only be given by public 
Servant concerned or by some public servant 

to whom be is subordinate — Penal Code 
S» 182* 

_ A addressed a letter to the Collector of the 
district making certain charges against an offi- 
cial of the district. It was found that in respect 
of this letter he had committed an offence under 
S, 182, 1. P. C., and the Subdivisional Magistrate 
sanctioned his prosecution: 

Held: ih&t the Subdivisional Magistrate had 

no jurisdiction to sanction the prosecution as 
under S. 195 (l) (o), Criminal P. C., such 
sanction could only be given by the public ser- 
vant concerned or by some public servant to 
whorn he was subordinate, and, with reference to 
S. 182, 1. P. 0*, the proper officer to sanction the 
prosecution was the Magistrate of the district. 

, , LP 175 0 1, 2] 

Judgment.-This is a reference from 
the Sessions Judge of Aligarh recom- 
mending that an order directing the pro- 
secution of one Mohomed Naqi Husain 
for an offence under S. 182, I. p. C., be 
set aside as having been directed by the 
Subdivisional Officer, Mr. R. H. Niblett 
who had no jurisdiction to pass the order! 
Together with the reference the Magia* 

trate’s explanation has also been for- 
warded to this Court. Mohomed Naqi 
Husain had complained to the Collector 
of Aligarh by means of a letter, making 
certain charges against Mohomed Ayub 
ipound-keeper of Chama. If an offence 
lUnder S. 182, I. P. C., has been commit- 
|bed with reference to the letter complaiu- 

iS. 19o, Cl. (l) (a), Criminal P. 0., no 


Court oan take cognizance of the offence 
without the previous sanction or the com- 
plaint of the public servant concerned 
or of some public servant to whom he 
is subordinate. The public servant con- 
cerned with reference to S. 182. I. P. C.. 
is clearly the District Magistrate. The 
Subdivisional Officer does not take the 
place of the District Magistrate and can- 
not usurp the District Magistrate’s 
powers for the purpose of giving jurip- 
diotion under S. 195, 01. (1) (a), Crimi- 
nal P. 0,, to a Court for the purpose of 
trying the alleged offence. I therefore 
accept the reference of the learned Ses. 
sions Judge and set aside the order of 
Mr. Niblett, Magistrate, First Class, 
dated 5th June 1919, directing the pro- 
secution of Mohomed Naqi Husain under 
S. 182, I. P. C., with respect to the 
letter mentioned in that order. 

V b./r.k. Order set aside. 

A. I R. 1919 Allahabad 175 (2) 

Rafique and Lindsay, JJ. 

Balhhader Prasad Defen- 

dants— Appellants. 


T • 

Prag Datt and others — Plaintiff's — 
Respondents. 

First Appeal No, 343 of 1916, Decided 

decision of 

Addl. Sub-Judge, Cawnpore, D/- 3-8-1916. 

(a) Specific Relief Act (1877), S. 42-Alien! 

ation by transferee from female with limi- 

led estate or by person holding under her- 

Jfvers, oner under S. 42 is com- 
petent —Hindu law, Rsversioner. 

by a transferee from a 
tiindu female m possession with a limited estate 

fnrnf t m possession holding under her 

furnishes the nearest reversioner with a cause of 
action for a declaratory suit and having regard 

Act, such 

H- j l-P 179 C2 ] 

(b) Hindu Uw-Revei-sioner-Neare.t re- 

versioners right to property of last male 

owner- Scopeof “right” expIained-Specif c 
Relief Act (1877), S. 42. peciric 

The nearest reversioners have a “right” to the 

“rS- f ^ expression 

right includes all rights present future vested 

^ reversioner 

under Hindu law the denial of which may fur- 

nish him with a cause of action for a suit under 
S. 42, Specific Relief Act. rp 170 p oi 

. (c) Specife Relief Act (1877), S. 42-Grant- 
ing of relief IS discretionary - High Court 

will not interfere-Civil P. C. (1908), S 115 
If a plaintiff m a suit under S. 42 can show a 

cause of action it docs not follow that the Court 
The granting of the relief is discretionary and 

when the Court has not exercised the discretion 
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go vested in it by law wrongly or arbitrarily, the 
High Court should not interfere with its decree. 


[P 179 0 2; PlSOCn 

(d) Limitalion Act ( 1908 ), Art. 120 — Suit 
for declaration — Art. 120 applies. 

A suit to obtain a declaration of nullity in res- 
pect of (a) an adoption and consequent entries 
in the revenue papers, (b) a mortgage executed 
by one of the defendants and fc) mutation of 
names after the death of the last female holder 
must be brought within the period prescribed by 
Art. 120. _ [P 180 0 2] 

(e) Record of Rights — Mutation proceedings 
—Person adversely affected cannot be pre- 
sumed to have consented. 

In the absence of evidence there can be no pre- 
sumption that the presons adversely affected by 
mutation proceedings consented thereto. 

(f) Will Oral will — Evidence must be pre- 
cise and definite. 

In order to establish an oral will the evidence 
must be precise and explicit. The statements of 
witnesses who are at variance as to the time the 
place and the words used by the deceased are 
worthless. LP181C2] 

K. N. Katju — fov Appellant. 

Sunder Lal^ Tej Bahadur Sapru, 
Baldeo Ham Dave^ Sham Nath Mushran 
and Durga Charaji Bayierji — for Res- 
pondents. 

Judgment.— The parties to this ap- 
peal are descended from a common an- 
cestor except defendants 2 and 6. One 
Saheb Rai Bhukul, as the pedigree given 
at p. 9 of the paper- hook will show had 
three sons, namely, Debi Din, Bhawani 
Din and Jeorakhan. We are concerned 
here with the descendants of Bhawani 
Din and Jeorakhan only. The i)Iaintilf 3 
in the present case are two of the grand- 
sons of Bhawani Din and the defendants, 
with the exception of defendants 2 and 6, 
are the descendants of Jeorakhan. Jeora- 
khan died more than 4o years prior to 
the institution of the suit leaving him 
surviving a widow Mt. Sita Kunwar and 
three daughters Mt. Makhau Kunwar, 
Mt. Rani Kunwar and Mt. Tulsha Kun- 
war. Jeorakhan had adopted one of his 
nephews, namely Sheva Das who pre- 
deceased him. Sheva Das left two child- 
ren a son and a daughter called Bal- 
fiobind and Mt. Bakhta Kun war respec- 
tively. Balgobind predeceased Jeorakhan. 
Mt. Bakhta Kunwar is tlie mother of 
Balbhadar Prasad defendant 3 who is one 
of the appellants before us. .Aft. Alakhan 
Kunwar had a son Mangli Prasad who 
died leaving him surviving two sons 
named Gargi Din and Brij Nandan. 
They are defendants 4 and 0 in the suit 
and appellants 2 and 3 before us. Mt. 
Rani Kunwar was defendant 1 and ^Ya 3 
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a party to. this appeal as a respondent 
but we are told that she is dead now. 
Mt. Tulsha Kunwar had a son named 
Durga Prasad who died leaving him sur- 
viving a daughter called Chiti, who is 
no party to the suit. 

Jeorakhan owned some immovable 
property. He had shares in the villages 
Patari, Merekhpur and Madarpur. In 
1852 he and two other persons purchased 
the equity of redemption of the village 
of Said Alipur. In January 1870 he exe- 
cuted a deed of gift of his shares in the 
villages Patari and Merakhpur in favour 
of his three daughters and his grand- 
daughter Mt. Bakhta Kunwar. He re- 
tained Aladarpur and the equity of re- 
demption in Said Alipur. After his death 
mutation of names was effected in favour 
of his widow Mt. Sita Kunwar in res- 
pect of the villages Madarpur and Said 
Alipur. Mt. Sita Kunwar died within a 
year or two of her husband's death. Af- 
ter her death a dispute arp^e between 
her daughters and her granddaughter 
Mt. Bakhta Kunwar on the one side and 
the descendants of Bhawani Din on the 
other. The latter claimed the share of 
Jeorakhan in Madarpur and his right of 
redemption in Said Alipur under an oral 
will from Mt. Sita Kunwar. On the 
other hand her daughters and her 
grand daughter claimed the property 
on the same ground that is, an oral 
will from Alt. Sita Kun\Yar, in their 
favour. The mutation of names was 
allowed to the daughters and the grand- 
daughter of Mt. Sita Kunwar bub we 
cannot say now on the materials on the 
record on what ground the order of muta- 
tion was made. No copy of that order 
has been produced. 

After the mutation order in favour of 
the ladies the name of each of them was 
entered in respect of a one- fourth share 
and each of them enjoyed the property 
sejiarately. Mb. Makhan Kunwar died 
about 1875 and after her death the name 
of her son Alangli Prasad was entered in 
the revenue papers in respect of her one- 
fourth share. On the death of Alangli 
Prasad in 1900, the names of his two 
sons Gargi Din and Brij Nandan were 
entered in respect of the same property 
in the revenue papers. Mt. Bakhta Kun- 
war died about '1885 and the name of 
lier son Balbhadar Prasad was entered in 
her place in the revenue pai)er3. Alt. 

Tulsha Kunwar died some time in 1907 
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and the name of her son Dnrga Prasad 
was substituted for her name in the 
revenue records. Durga Prasad died 
on 24th October 1915 and instead of 
his daughter s name being entered in 
hi? place, the name of his cousin Narain 
Prasad was recorded in the Government 
papers on the allegation that he was the 
adopted son of Mt. Tulsha Kunwar. He 
is defendant 2. In 1911 Gargi Din, Brij 
Nandan,Mt. Rani Kunwar, Durga Prasad, 
Narain Prasad and Balbhadar sued to 
redeem the mortgage of Said Alipur. It 
should be observed here that the mort- 
gage was created in 1847 and that it was 
a usufructuary mortgage for Rs. 1,700. 

The abovementioned persons stated in 
their plaint that their ancestor Jeora- 
khan had with two others purchased the 
equity of redemption of the mortgagor 
and^ that they as heirs of Jeorakhan were 
entitled to redeem the mortgage. It was 
further stated that in case it was found 
that they, i.e., Gargi Din, Brij Nandan, 
Durga Paashad and Balbhadar, were not 
the legal representatives of Jeorakhan 
and could not sue as such for redemption, 
Mt. Rani Kunwar who represented the 
full rights of her father could main- 
tain the action. Moreover, Gargi Din, 
Brij Nandan, Narain Prasad and Bal- 
bhadar had purchased the rights of one 
of the sons of Roshan Khan, a co-pur- 
chaser with Jeorakhan of the equity of 
redemption, and could therefore join in 
the suit. The claina was contested but a 
decree was passed in favour of all the 
plaintiffs on 27th June 1911. The re- 
demption money! was paid and mutation 
vvas effected in favour of the then plain- 
tiffs on 30th March 1912 
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On 6th May 1914, Gargi Din executed 
a deed of simple mortgage in favour of 
Lala-Bala Prasad, defendant 6, in respect 
of an eight-annas share in Mahal Mangli 
Prashad in Mauza Madarpur On 8th 
December 1915 Prag and Puttan, two of 
the grandsons of Bhawani Din and grand- 
nephews of Jeorakhan, instituted the 
suit out of which this appeal has arisen 
asking for three declarations, viz., that 
(a) it may be declared that Narayan 
Prasad is not the adopted son of Mt 
Tulsha Kunwar. The entry of the name 
of Narayan Prasad, defendant 2, in the 
revenue papers on the basis of the state. 

war, dated 11th 
April 1915, and those of Narayan Prasad 


dated 29th March 1915 and 14th Majr 
1915. respectively, in place of that of 
Durga Prasad, in respect of the zamin- 
dari shares, detailed belo\v, i.e., an 8-pies 
share in Mauza Said Alipur, Mahal Badri 
Prasad, a 2-annas share, with reference 
to village and 16-annas share with re- 
ference to Mahal in Mauza Madarpur 
Tassadduq Ali, Mahal Tulsha Kunwar, 
and a 2 1/4-pies share in Mauza Bagahi, 
Mahal Badri Singh, and all the proceed- 
ings and the order directing the mutation 
of names to be effected in favour of 
Narain Prasad after the death of Mt. 
Rani Kunwar, may be declared to be null 
and void and ineffectual as against the 
right of the plaintiffs as the reversioners 
of Jeorakhan Shukul; (b) It may be 
declared that the mortgage deed, dited 
and registered on 16th May 1614, exe- 
cuted by Gargi Din, defendant 4, in 
favoui of Bala Prasad, would become' 
null and void and ineffectual, after the 
death of Mt. Rani Kunwar as against the 
right of the plaintiffs as the reversioners 
of Jeorakhan Shukul; (c) It may be de- 
dared that after the death of Mt. Rani 
Kunwar the (mutation) proceedings and 
the order fcr mutation of names in 
favour of defendants 1 to 5, and also in 
frvour of Durga Prasad, deceased, passed 
by the Revenue Court on 30fch March 
19l2, on the basis of a decree for re- 
demption, dated 27th June 1911, and 
the deed for delivery of possession, dated 
8th December 1911, filed in Suit NoASi 
of 1910, of the Court of the Subordinate 
Judge of Cawnpore Chhita and Rani 
Kunwar v.Kmidan Lai will become null 
and void and ineffectual as against the 
rights of the plaintiffs as the reversioners 
of Jeorakhan Shukul. For the defence 
several pleas were advanced in bar of the 

claim. It was urged on behalf of the 
defence that: 

1. Plaintiffs have no cause of action 
for the present suit. 2. The claim is 
barred by limitation. 3. After the death 
of Mt. Sita Kunwar the property in 
suit was divided between her daugh- 
ters and granddaughter with the con- 
sent of the next reversioners and that 
division is binding and effectual. 4. 

The property in suit devolved on the 
daughters and the granddaughter under 
an oral will of Jeorakhan and they took 
it as full owners. 5. Plaintiffs should 
pay the proportionate amount of re- 
demption money and costs of the re- 
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demption suifc. The learned Subordinate 
Judge disallowed the objections for the 
defence and decreed the claim. Three of 
the defendants, namely Balbhadar 
Prasad, son of Bakhta Kunwar, and 
Oargi Din and Brij Nandan, sons of 
Mangli Prasad and grandsons of Makhan 
Kunwar, have preferred this appeal. 
They challenge the decree against theiix 
on the grounds mentioned above. Before 
proceeding to consider the arguments on 
behalf of theappellants we must note first 
that the objections of the latter are 
directed against reliefs 2 and 3. It is 
conceded that the appellants are not 
concerned in, and do not challenge, re- 
lief 1 which relates to Narain Prasad’s 
alleged adoption and his getting posses- 
sion of part of the property in suit on 
the death of Durga Prasad. The decree 
in favour of the plaintiffs with regard to 
relief 1 will therefore stand even if the 
appellants make out a case with regard 
to the other reliefs. We take up the 
plea of the want of cause of section first. 
The arguments for the appellants are 
diflerent in respect of each of the two 
pleas Nos. 2 and 3. It is contended that the 
plaintiffs have no right to complain of 
the redemption suit, inasmuch as it was 
for the benefit of the estate and it did 
not in any way invade or injure their rights 
as reversioners. It appears that Mt. 
Pani Kunwar, the sole surviving daugh- 
ter of Jeorakhan, had joined with her as 
plaintiffs in the suit Durga Prasad, Bal- 
bhadar, Gargi Din and Brij Nandan on 
the allegation that they also wero the 
legal representatives of her deceased 
father. ' 

It was also stated in the plaint 
that in case the Court was of opinion 
that the said four persons were not the 
legal representatives of Jeorakhan, Mt. 
Rani Kunwar herself could maintain the 
action. Another allegation in the plaint 
was that Balbhadar ami Gargi Din with 
some others had purchased ttie rights of 
one of the sons of Roshan Khan, a co- 
purchaser of the etpiity of redemjition 
with Jeoraklian. The plaintiffs in the 
])ro3ent case have based tlieir cause of 
action on the allegation made in the 
])laint of the redemption suit with regard 
t ) Balbhadar and others being the legal 
representatives of Jeorakhan. The ap- 
pellants' contention that the said plaint 
also contained the allegation that Mt. 
Rani Kunwar alone could maintain the 
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suit and that Balbhadar and Gargi Din 
had purchased the rights of Roshan 
Khan s son is of no force, as the judg- 
ment and the decree in the redemption 
suit have not been filed and we cannot 
say in what capacity the decree was 
passed in favour of Balbadhar and others. 
It is not denied that after the decree in 
redemption suit and the redemption of 
the property possession was obtained and 
mutation of names effected in favour of 
Balbhadar, Durga Prasad, Gargi Din and 
Brij Nandan. If the decree for redemp- 
tion was passed in favour of Mt. Rani 
Kunwar alone as the legal representative 
of Jeorakhan, and in favour of Balbhadar 
and Gargi Din as purchasers from Roshan 
Khan’s son, why then were the names of 
Durga Prasad and Brij Nandan entered in 
the revenue papers and how did they get 
possession of the redeemed property? 
We think that the proceedings subsequent 
to the redemption decree show that at 
least as far as Durga Prasad and Brij 
Nandan are concerned, the decree was in- 
terpreted to mean that they had obtained 
it as legal representatives of Jeorakhan 
on the allegations made in the plaint and 
obtained possession as such. The conduct 
of Mt. Rani Kunwar, in joining strangers 
as co-plaintiffs with her, on the ground 
tliab they were her father’s legal repre- 
sentatives and giving them possession 
over part of the redeemed property, 
distinctly amounted to an invasion of the 
interests of her father’s reversioners. 
The plaintiffs in the present suit have 
therefore in our opinion, a cause of action 
in respect of relief No. 3. 

The main attack is however directed 
against relief No. 2, which relates to the 
mortgage created by Gargi Din in favour 
of Bala Prasad, defendant 6, on 16th May 
1914. It is argued that a reversioner is 
entitled to complain of the act of a Hindu 
female, who has a limited estate, if her 
act is beyond the authority given to her 
by the Hindu law and injuriously affects 
his rights. He can ask for a declaration 
that it will be null and void as against 
him after her death and if the act is in 
the nature of waste, she can he restrain- 
ed by injunction from committing it in 
future. But if the reversioner chooses 
to ])a?s by a transfer made by her which 
lio considers unjustifiahle and which in- 
jiiriously affects liim, he cannot question 
tlio alienation made by her transferee. 
No cause of action accrues to him on the 
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second transfer, though the female ten- 
ant be aliVe at the time. She is no 
party to the second transfer and a rever- 
sioner can complain only of the dealings 
with the property of a female with a 
limited interest if her dealings are un- 
justifiable and injurious to his interests. 
The only case, it is said, in which a re- 
versioner has a right of action against 
the transferee of a female with a limited 
estate is when the transferee commits 
waste. In the present case the giving of 
■mortgage by Gargi Din cannot be said to 
be an act of waste. In support of this 
contention the following authorities are 
relied upon: 

Hindu Woman’s Hstate (Siroya), pp, 
288-291; Trevelyan’s Hindu Law, p. 500; 
Kamavadhani Venkata Suhhaiya v. 
Joysa Narasingappa (\), Mata Din v. 
Sheik Ahmad Ali (2). The passages 
in the first-mentioned work at pp. 288 
and 291 are as follows: 

When a Hindu widow is no party to the alien* 
ation impeached by reversioners they are not 
entitled to a declaration that the alienation is 
void and does not bind them:” p. 288. 

A reversioner is entitled to restrain unlawful 
acts of a stranger holding under the widow." 
p. 291, 01. q. 

The first passage given at p. 288 is 
a reproduction word for word from Mata 
Din V, Sheik Ahmad Ali (2). The re- 
port does not give the name of the case, 
the judgment of the Court, the facts of 
the case and the allegations on which the 
reversioners sought relief or what reliefs 
were sought. It does not appear whether 
the note in the report refers to an opi. 
nion expressed on an issue distinctly 
raised in the case or was a mere obiter 
■dictum. The second passage relied upon 
by the appellants refers to the right of a 
reversioner to restrain the unlawful acts 
of a stranger, that is, to one of the reme- 
dies of a reversioner. It does not neces- 
sarily imply that an alienation by a 
stranger holding under a Hindu widow 
gives no cause of action to the reversioner. 
Another learned writer on Hindu law (a 
Hindu himself) has expressed a contrary 
opinion.^ After discussing the rights o f 
a reversioner he says that 

“it will thus be seen that the next imm-diat- 
reversioner can sue for a declaration that an 
alienation by a wido?/ or other limited owner or 
that an alienation by an assignee from her or 
that an act which is injurious to the estate of the 
reversioner is voi dable at his instance excenf. 

(1) U8C61 3 M. H. C. R. 116 

(2) [19121 34 All. 213=13 1. C. 976=15 0 C 
49=39 I. A. 49 (P.C.) 


during the widow’s lifetime" vide Ramkrishna 
Hindu’s Law, Vol. 2, p. 297. 

Trevelyan’s Hindu law is cited 
to show that the learned author nowhere 
says that a reversioner has a right of 
suit in respect of a transfer made by the 
assignee or the transferee from a Hindu 
widow; all that the learned author lays 
down is that the reversioner can sue in 
respect of an act of waste committed by 
the transferee. Keliance'is placed on the 
passage at p. 501 under the heading of 
Suit to restrain waste.’’ The case of 
Kamavadhani Venkata Subhaiyay.Joysa 
Narasingappa (l) is an authority for the 
proposition 

“that a reversioner can sue to restrain a trans- 
feree from a Hindu female from injuring the pro* 
perty." 


The point under discussion here was not 
raised in that case nor is it mentioned 
by Trevelyan. We cannot find in any of 
the cases or dicta cited before us definite 
authority for the proposition that an 
alienation by the transferee from a Hindu! 
female in possession with a limited estate] 
or by a stranger in possession holding! 
under her does not furnish the nearest 
reversioner with a cause of action for a 
declaratory suit; and in view of the lan- 
guage of S. 42, Specific Relief Act, we are 
not prepared to hold that such a suit is' 
not maintainable. 

It cannot be denied that the nearest re- 
versioners have a “right” to the property 
of the last male owner. The expression! 
'right” includes all rights, present, fu- 
ture, vested or contingent, and as illus. 
tration (e) to S. 42 itself shows, fchei 
right of a reversioner under Hindu law. 
It may be that this latter right is nothing 
more than a spes successionis and in- 
capable of transfer, but it is still re- 
cognised as a right the denial of which 
may furnish a cause of action for a suifc| 
under S. 42. Specihe Relief Act. 

Of course it does nob follow that be- 
cause a plaintiff in a suit under S. 42 
can show a cause of action, the Court 
must necessarily give him relief by de- 
claration. The granting of the relief is ai 
matter of discretion. The lower Court in' 
the exercise of its discretion under the 


circumstances of the present case has 
thought it fit to grant the relief with re- 
gard to the mortgage created bv Gargi 
Din. Having regard to the pleadings in 
ths case — (the appellants having set U]) 
a title in the daughters and the grand- 
daughter of Jeorakhan, wholly inconsis- 
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jtenfc with and adverse to the rights of 
the plaintiffs as reversioners) — we con- 
sider we should not be justified in inter- 
fering with the decree of the lower 
Court passed in the deliberate exercise 
of tlie discretion with which it is vested 
by law. We do not think that the dis- 
cretion was exersised by the lower Court 
wrongly or arbitrarily. Our view is not 
without authority~vid 0 Jaipal Kunwar 
V. In(ier Bahadur Singh (3), Ram Autar 
Duhex. Badal Pandey (4). We therefore 
reject the contention for the appellants. 
The second objection for the appellants 
is that the claim is barred by limitation. 
It is argued that a right to sue accrued to 
the plaintifis on the following occasions 
on all of which they were alive: 1. The 
admission of Mt. Bakhta Kunwar to a 
share in property in suit, i. e., in 1873; 
2. The mutation of names in favour of 
Mangli Prasad on the death of his mother 
Makhan Kunwar in 1875; 3. The muta- 
tion of names in favour of Balbhadhar on 
the death of his mother in 1885; 4. The 
mutation of names in favour of Gargi Din 
and Brij Nandan on the death of Mangli 
Prasad in 1900. It is contended that 
Art. 125, Lim, Act, which prescribes 12 
years as the period within which a re- 
versioner can bring a suit to have an 
alienation made by a limited owner de- 
clared invalid against him, applies to the 
case. The plaintiffs, it is said, in order 
to evade the Statute of limitation, have 
based their claim on the dates of the 
adoption, the redemption suit and the 
mortgage by Gargi Din, ignoring the acts 
of the daughters of Jeorakhan which 
really affected the interests of the plain- 
tifia adversely. The object of the suit is 
to challenge the acts of the daughters of 
Jeorakhan by disputing tlie subsequent 
acts of those holding under them. In 
support of the contention the following 
cases are cited: Jaggi v. Pirthi Pal 
(6), Kunivar Bahadur V, Bindrahan (6). 

We are unable to accede to the conten- 
tion for the appellants. The case relied 


upon are not in point. The plaintiffs 
have not based their cause of action on 
acts done on the occasion mentioned above 
nor do they admit that any alienations 
or transfers wore made by the daughters 

(:i) 119041 26 All. I. A. C7=7 O C 

2 :n=R SarC25 (P. 0.). 

(4) [1912] 17 I. C. 58G. 

{5j [1894] A. \V. N. 134. 

iC) A. i. R. 191') All. 130=26 I. C. 737=37 
All 105. 


of Jeorakhan. Moreover Jeorakhan ’& 
daughters could deal with their father's 
property in their lifetime and give the 
wholeor part of it to persons not entitled 
to it for their lifetime only. In the 
present case if they gave some property 
to some members of the family whom 
they wanted to support and provide for 
they could do so for the period of their 
lives. In our opinion the plaintiffs were 
not bound under the law to seek a de- 
claration in respect of the admission of 
Bakhta Kunwar or her son, or Makhan 
Kunwar's son or grandsons to the en- 
joyment of some portion of the property 
as long as one of Jeorakhan’s daughters 
was alive. Nor are the plaintiffs barred 
under the Statute of Dimitation from 
seeking the declarations which they seek 
now because they omitted to challenge 
the abovementioned acts of Jeorakhan's^ 
daughters. Art. 125 provides for the 
case of a reversioner, who seeks to 
challenge the alienation made by a Hindu 
female or other limited oNvr.er. In the 
present case, none of the acta complained 
of is an alienation by a female with a, 
limited estate. The article of the Limita-j 
tion Act applicable to the present case 
is Art. 120 and the suit has been brought 
within six years of the acts of the defen-i 
ants that are objected to. We therefore! 
hold that the claim of the plaintiffs is' 
not barred by limitation. 

The third point raised on behalf of the 
appellants is that when a transfer is 
made with the consent of the reversioners 
the transferees obtain an unassailable 
right and title. On the death of Mt. 
Sita Kunwar the reversioners to Jeora- 
khan were her daughter's sons, viz., 
Mangli Prasad and Durga Prasad. It is 
argued that the daughtersof Sita Kunwar 
in admitting Mt. Bakhta Kunwar to a 
sliare and getting her names entered in 
respect of one- fourth of the property 
virtually transferred it to her, that 
Mangli Prasad and Durga Prasad raised 
no objection at the time and that we 
must presume that they consented to the 
transfer. Again on the death cf Makhan 
Kuar, the reversioners to Jeorakhan were 
Durga Prasad and Mangli Prasad. The 
property entered in her name went to 
her son Mangli Prasad; Durga Prasad 
made no oiijection, and the argument is 
that it must be presumed that be con- 
sented to the transfer. On tlie death of 
Mangli Prasad tlio property standing in 
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bis name went to his sons and no objeo. 
tion was raised by Durga Prasad or tbe 
surviving daughters of Jeorakan. Balbha- 
dar succeeded to his mother’s property 
in the same way. Mt. Makhan’s grandsons 
and Mt. Bakhta’s sons are, it is said, 
therefore m rightful possession and their 
^fcle is good and oannofc be questioned. 
They are the appellants in the present 
case and the claim against them must 
fail. No evidence has been shown to us 
in support of the statement that 
three daughters of Jeorakhan gave a 
one.fourth share of the property to his 

granddaughter.. Mt, Bakhta Kunwar in 
lo/l with the consent of the then pre- 
emptive reversioners Mangli Prasad and 
Durga Prasad. We have not got before 
us the mutation file of that time nor any 
papers to show whether any objections 
were or were not made by Mangli Prasad 
And Durga Prasad. We cannot presume 
'their consent from the absence of evi- 
dence in the case. The same remarks apply 
to the obtaining of possession of Mangli 

Prasad, his sons and B^lbhadhar Prasad 

of the property in ques- 
tion. We therefore disallow the conten- 
tion of the appellants. 

The fourth contention for the ap- 
pellants is that the oral will in favour 
of the three daughters of Jeorakhan and 
his granddaughter Mt. Bakhta Kunwar 
IS proved. It is argued that the proba- 
bilities are in favour of such a will 
J0orakha,n was annoyed with his cousins 
and nephews because they had fought 
with him about the mutation of names 
on the death of Sheva Das. It was for 
that reason that he gifted more than 
one-half of his property to his three 
ughters and his granddaughter. He 

Test of to leave the 

rest of his property to them also. The 

m ' f deal 

Tlso nrL / daughters of Jeorakhan is 

there mu,?h to show that 

here must have been an oral will of the 

kind alleged on behalf of the de^enee 

The statements of three witnesses, who 

were produced m the lower Court are 

also relied upon in support of the will 

The fact that Jeorakhan had a dispute 

Tigposed^hirn'T “®Phews, may have 

aisposed him to give away the maior 

portion of thi^s property to his daughters 

and his granddaughter. It may he that 

may have had a desire that the rest 

of h.s property should go to the same 
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person in the end, but the question we 
have to decide is whether, as a matter of 
fact, he did make an oral will The 
statement of one Sheo Sabai, who' was a 
nephew of Jeorakhan, being the son of 
his brother Debi Din, is on the record 
Me was examined in the mutation pro- 
ceedings in 1871 after the death of Mt 

f mentions no oral will 

of Mt. Sita Kunwar or of Jeorakhan in 
favour of Jeorakhan 's daughters but on 

of Mt. Sita Kunwar in favour of the 
nephews of Jeorakhan. The disposition 

V’® daughters and the 

granddaughter of I Jeorakhan seems to 
have been made for the sake of oonveni 

enoe and out of mutual understanding 
The conduct of the daughters and the 
grand -daughter of Jeorakhan would not 

go to prove the alleged will The orall 
evidence for the appellants isquite worth 
less. Jagan Nath, one of their witnesses 
does not depose that Jeorakhan made an 
oral will bequeathing the propertv to 

hu daughters and prand-daughte WhJt 

he says is that Jeorakhan before hi 
death suggested to his wife Mt Sita 

Kunwa, .^at she should make a gift S 

s..£r'‘TV.'' r 

udugDcer. ihe three W'itnes«?RQ fu« 

; : 

oral wil has not been proved ° 

PoiDfc that remains to ho con 

fifth g'rou^S'S ZI'T' n 

fo°reThe p?fc7 >-ightly,‘ that'bl' 

pay proportionate costs of the redem f 

t;on suit and of the redemption mopev' 

The amounts of both will have e' 
determined at the time when the pl2 

ft s come to ask for possession. Subject 

of the lower Court. The appeal fails and 
we dismiss it. We allow"^ costs io the 
plaintiffg-respondents, including in tihs 

Oourt fees on the higher scale. 


v.b./r.k. 


Appeal dismissed. 
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Knox and Banerji, JJ. 

Zafar Husain — Defendant Appel- 
lant. 

V. 

Ummat-ur-Bahtnan — Plaintiff— Res- 
pondent. 

Second Civil Appeal No. 686 of 1916, De- 
oided on 3rd January 1919, from a decree 
of Addl. Judge., Farrukhabad. 

(a) Mahomedan Law— Marriage— Husband 
falsely charging wife with adultery— Wife is 
entitled to sue for dissolution. 

If a husband falsely charges his wife with 
adultery, she is entitled under the Mahamedan 
law to have it declared that her marriage has 
become dissolved. (1865) ^ 

(b) Mahomedan Law— Marriage— Doctrine 

of laan is still operative. 

The doctrine of laan is operative, in Anglo* 
Mahomedan law and cannot be considered 
obsolete [1*®® ^ 

SuTcndva Nath Sen for Appellant. 

S. M, Sulaimaii — for Respondent. 

Knox, J.— This second appeal arises 

out of a suit brought by Mt.Ummat-ur- 
Rahman .wife, against Zafar Hussain, her 
hush and. The prayer by the plaintiff is 
that the marriage of the plaintiff with 
the defendant be dissolved. There is a 
further pray for damages and costs. The 
reason given is that the defendant has 
treated the plaintiff with cruelty, intends 
to kill her or cut off her nose, stated 
before several persons that the plaintiff 
had illicit intercourse with her hiothor 
Aziz-ur.Rahman, and imputed fornication 
to her. The written statement filed by 
Zafar Hussain is to the effect that the 
plaintiff’s claim has been brought on 
false allegations. There was no ill-feel- 
ing between the plaintiff and himself 
nor quarrel. No charge has been made by 
the husband against the wife of mis- 
conduct with her brother. The story 
had been invented by the members of 
the wife’s family. The plaintiff is liter- 
ate and sensible and has always been 
obedient and doing her duty towards 
the defendant. The Court of first iu- 
stanco, i. e. the Subordinate Judge of 
Farrukhabad, is a Mahomedan by creed 
and he has gone very carefully into the 
case. He declared the marriage to be 
dissolved. The husband then went in 
appeal to the Additional District Judge 
of Farrukhabad. This Judge found tliat 
the civil Courts have jurisdiction to try 
suits of this nature. That the doctrine 


of “laan” is still part of the Mahom- 
edan law which has to be administered 
in Indian Courts. I shall refer to the 
doctrine of laan again. He found that the 
allegations of misconduct were as a matter 
of fact made by the nusband, that there 
had been no retraction by the husband. 
He held as the result that the lady was 
entitled to claim judicial separation. He 
confirmed the decree of the Court of first 
instance.' 

He also found, upon the plea that no 
fair opportunity had been given to the- 
husband to examine the witnesses, against 
the husband, that the husband had had 
such opportunity, but had not availed 
himself of it. The husband has come hero 
in second appeal and the memorandum of 
appeal contains seven pleas: (l) That the 
law of “laan” has no place in Anglo* 
Mahomedan law and must be considered 
obsolete. (2) That “laan” does no more 
thangivethe wife theoption of applying 
to the Court to put the husband upon 
the alternative of either retracting the 
accusation or stating on oath his wife's 
treachery, and no suit for dissolution of 
marriage is maintainable without the 
above formality being strictly complied 
with. (3) That the husband has not only 
not made the accusation of his wife’s 
infidelity on oath, but has sworn hia 
wife to be faithful to him and sued his 
wife for restitution of conjugal rights. 
(4) That assuming that the husband 
charged his wife with infidelity, the 
statement of the husband on oath 
coupled with the statements in the duly 
verified plaint and his whole course of 
conduct, amounted to retraction of the 
accusation. (5) That no suit for dis- 
solution of marriage was maintainable. 
(6) That the appellant was prejudiced 
by no proper opportunity being given to 
him for the production of his evidence. 
And lastly that the appellant is' entitled 
to a decree for restitution of conjugal 
rights. I propose to deal first with the 
6th plea. Both the Courts below show 
that abundant opportunity was given to 
the appellant for examination of his wit- 
nesses. It was his own fault that he did 
not take the necessary steps in payment 
of process fees and fees for interrogatories, 
etc. That plea entirely fails. 

I now come to the question raised by 
the plea relating to laan. Muhammad 
Yusuf Khan Bahadur, in his Mahomedan 
Law, Vol. II, Edn. 1898, P. 352, et seq. 


f 
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gives a full aocounfc of “laan” and the 
accuracy of the account there given has 
not been seriously questioned. Briefly 
put it is that when a Mahomedan 
makes an allegation of misconduct against 
.his wife and the wife denies the same, 
'both parties can go to the Kazi. The 
husband, in the presence of the Kazi, 
four times over repeats his allegation of 
misconduct before the Kazi, strengthens 
it by an oath, that oath being accom- 
panied by the use of the word “laan” or 
•curse of God. The wife gives testimony 
also four times over and accompanies her 
testimony by the use of the word 
ghazab. If either of the persons refuse 
to make laan the Kazi is to imprison that 
person who refuses until he or she makes 
the laan. If both husband and wife have 
made their respective oaths, etc., the 
Kazi can effect separation between them. 
The Kazi in the present day is replaced 
by the Court and, as noted above, the 
Oourt has found against the husband and 
has pronounced a separation between 
husband and wife. No authority has 
Ibeen cited, nor do I know of any which 
has pronounced that the doctrine of 
laan has no further place in Anglo- 
Mahomedan law or that it should be 
considered obsolete. Mr. Mohammad 
lushf, Khan Bahadur, mentions it as still 

r®? ^ in his 

Anglo-Mahomedan Law, 4th Edn, 1912 
para. 76, says: ’ 

(probably entitlf her o cla m a It?! 

independently of the result of any such^pJ^eeTd 

and in the next chapter deals with it 

law. The first Plea is therefore decided 

Mamst the appellant. Baillie in his 
o^- aTn the form 

li„, Hoes on to sav af 7-1 qoq 

th^^T ben the laan 

the Judge IS to separate them.” The 

second plea that no suit for dissoinfin * 

».toi.i„.bi. „,u II,. h".b;.Tl,., ; “ 

given the option of retraction of the 
accusation of his wife’s adultery has not 
been supported. This disposes of the rf 
maining pleas in appeal. I agree with the 

!“br;pS"“« s 

Banerji, J.— j also am of opinion that 
this appeal should be dismissed and the 
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decree of the Court below affirmed. The 
main question in the case is whether a 
Mahomedan wife is entitled to bring a 
suit for divorce and obtain a decree for 
dissolution of marriage on the ground 
that her husband has falsely charged her 
with adultery. The defendant denies 
having made such a charge, but both the 
Courts below have found that he made it 
and imputed to the wife incest with her 
own brother and that the imputation was 
wholly without foundation. We have 
therefore to consider whether in these 
circumstances the plaintifif is entitled 
under the Mahomedan law, which must 
govern questions of marriage and divorce 
to have It declared that her marriage 

with the defendant has been dissolved 

The authorities of Mahomedan law on the 
subject have been laid before us and in 
my opinion, they clearly establish that 
she IS entitled to such a declaration The 
kw on the subject is thus stated in 
Shama Charan Sircar’s Mahomedan Law 
Tagore Law Lectures for 1873, at p 406' 

If a husband charges his wife with adultery' 

the charge is investigated bv the K-a-/: i ^ 

upon proof thereof, issues a decree of 
between the husband and the wife and 
marriage is dissolved. The sapa^ltronV^rL^eted 

IS an irreversible divorce. ” eueciea 

Mr Ameer All lays down the rule in 
the following terms in Vol. 2 of his well 

Ed^S Mahomedan Law, p. 575 ; 

When a false accusation (of adultery) is ure- 
ferred against a woman, and the ^ 

able to establish the charge the wn^ “ ■ ' 
titled to obtain a divorce from the Court 

P propounded in Sir 

Rowland Wilsons’ Anglo Mahomedan Law 
and in the Tagore law Lectures by Khan 

Bahadur Muhammad Yusuf cited by my 
behaU of" h?“®' U O" 

behalf of the appellant that the pro 
ceedmgs known as laan in Maborn»/l' 
law should have been gone through and 
this not having been done in thi= case 

the marriage between the parties has noj 
been dissolved and the marriage tie E 

nofc been served. Having rnd'irri #■ 
authorities on the subject tlLs conten 
tion IS untenable. The proceeding known 
as laan or imprecation is only a procedure 
which either the wife or the ! 

oould adopt before a Kaxi or Judae Th^ 
reason for it is stated by Mr. Ameer AH 
jolJowing terms : “ 

can only be estabLhed b}^ the difect 

of four witnesses to the fact. Prom the ^ture 
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of the offence however the cases in which ocular 
and direct evidence is available ate extremely 
rare. In order to obviate the evils which would 
neccesatilv result from a denial of all redress to 
the injured husband, in those numerous instauws 

where ho is morally convinced of the guilt of his 

wife, but has no direct testimony to establish it, 
or when he alone is cognizant of the fact, the law 
has prescribed the proceeding by laan. ^ 

The Mahomedau law of evidence being 
no longer in force and the ordinary 
Courts having taken the place of Kazis, 
these Courts are the authorities which 
should make a decree for divorce on be- 
ing safcisded according to the ordinary 
rules of evidence that a false imputation 
was made by the husband and it is un- 
necessary to comply with the formalities 
of laan. This is also the opinion of Mr. 
Ameer Ali and Sir Howland Wilson, and 
this seems to be the legitimate inference 
to be drawn from the rules of Mahome- 

dan law on the subject. 

The only reported case to which our 

attention has been drawn is that of Jauti 
Beehee v. Sheikh Moonshee Bepciree (1) 
in which the learned Judges observed 
that “ a charge of adultery does not 
operate as a divorce. " No authority is 
cited in support of this view, nor was it 
decided that a decree for divorce could 
not be passed by the Court under the 
circumstances alleged. If the learned 
Judges ' intended to hold that a Mahome- 
dan wife cannot sue for divorce, or a 
Court cannot grant a decree declaring her 
marriage dissolved, on the ground that 
her husband had charged her with in- 
fidelity, I am unable with groat respect 
to agree with them, the authorities of 
Mahonredan law being clear on the point, 
f agree with the Courts below that there 
was CO retraction of the charge and I arn 
of opinion that the decree appealed 
against is correct. 

‘ By the Court. ^-Tho appeal is dis- 
missed with costs. 

V . p> . / R . K . P^^ ^ iS77iisse<I. 

~(l) 11805]” W. R. ‘J3. 
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Walsu, J. 

liar Narain — Applicant. 

V. 

E7)ipcro7 — Opposite Party. 

Criminal Revn. No. lOl of P)19, De- 
cided on 12bh April 1919, against order 
of First Addl. Sees. Judge, Aligarh, D/- 
9th February I9l9. . 

Penal Code {I860). S. 430— Accused inter- 
fering with banks of canal— No proof by 


evidence of respectable persons that act 
caused or must have been known likely to 
cause diminution of supply of water Ac- 
cused is not guilty under S. 430 but under 
Northern India Canals and Drainage Act 


(1873), S 70. 

Where a person interfered with the banks of a 
canal and the prosecution could not prove by the 
evidence of respectable persons that the act bad 
caused or must have been known to bo likely to 
cause a diminulion of the sufply of water for 
agricultural purposes: 

Held', that a conviction under S. 4-30, I. P. C., 
was improper and that a conviction under S. 70, 
Northern India Canals and Drainage Act, was 
more appropriate. ^ 

M. L. Agarwala — for Applicant. 

R M alr.nmfinji — for fcho Crown. 


Judgment. — In this case I propose to 
follow the example of my brother Knox, J., 
in the case cited to me, \\z,, Tajuddui 
V. Emperor (l), and to convert the con- 
viction into one under S. 70, Canals Act. 
No, 8 of 1873 instead of a conviction 
under S. 330, I. P. C. I will just say a 
word or two for the guidance of the 
lower Courts in this matter, which ap- 
pears to me to be occurring rather fre- 
(luently just now, possibly because of the 
shortage of water due to the failure of 
the rains. This is the converse case to 
the one which was referred to my bro- 
ther Piggott and myself a few days ago. 

If the act is one which has in fact caused 
or but for prompt intervention would 
have caused diminution in the ordinary 
supply of water for agricultural purposes 
it is an act ot mischief within the mean- 
ing of S. 430. I. P. C., which has very! 
mucli more serious consequences thani 
merely interfering with the banks of a| 
canal, and may be punished with greater| 
severity; and if having regard to thei 
serious nature of the cousequences and tO; 
the necessity of severer measures the 
]n'oseciiting authorities think it right tO| 
formulate a charge under S. 430, they; 
must call some evidence to prove that! 
within the meaning of the section, thel 
act has caused or must have been known; 
to be likely to cause a diminution of the| 
supply of water for agricultural purposes.! 
Tint fact ought to be supported by thei 
evidence of some reimtable person who| 
knows the facts. On the other hand if' 
that fact cannot be proved and it is not; 
desired to establish the more serious 
aspect of tho ollence, then it is sutlieient' 
to prosecute under the section of the; 
Canal Act which I have mentio'ued witlv 
a view to a^lighter punishment. _ 

(l) U'’08l 5 "a. L J- 
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Owing to the fact that there is in this 
case an absence of evidence directed to 
S. 430, I have adopted the course of 
altering the conviction. Following the 
example of my brother Knox, I think the 
sentence of one month appropriate to the 
circumstances of this case. As the ap- 
plicant has already served substantially 
that period and is now on bail, 1 direct 
that his sentence be reduced to the 
amount already served and that his bail 
be discharged. It is however to be under- 
stood that if these offences increase in 
frequency, heavier sentences by way of 
deterrence will have to be administered. 
V.b./r.k, Conviction altere'd, 
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Stuart and Wallach, JJ. 

C. Plaintiff — Petitioner. 

v, 

Jagmandir Das Baldeo Singh & Co . — 
Defendants— Opposite Party. 

Civil Revn. No. 173 of 1918, Decided 
on 6th August 1919, against order of Sub- 
Judge, Mussoorie, D/- 17th August 1918. 

Civil P. C. (5 of 1908), S*. 151 and 152— 
Award granting arbitrators’ fee — Omission in 
decree to fix fee— Decree can be amended. 

Where an arbitration award provides for the 
payment by the plaintiS of the costs including 
the arbitrators’ fee, but the Court omits to fix the 
fee before the decree is prepared, it is open to the 
Court to fix the fee after preparation of the 
decree. [P iss C 1] 

L. M. Banerji — for Petitioner. 

Nihal Chand — for Opposite Party. 
Judgment.— The arbitration award 
provided that the applicant Wilson should 
pay the costs. The costs included the 
arbitrators fees. A decree was prepared 
under the terms of the award. After the 
decree was passed according to the find- 
ings of the learned Subordinate Judge, it 
was discovered that the fees of the arbi. 
brators had not -been fixed. The learned 
Judge fixed the fees. We see no reason 
not to accept the conclusions that the 
fees had nob been fixed, and that he had a 
right to fix the fees. We do not consider 
he fixed the fees too high. Thus the case 
stands that, if he had fixed the fees before 
the decree his action would have been 
correct and could not have been challenged . 

18 the case altered in any way because 
he fixed the fees after the decree had been 
passed ? We cannot see that there was 
anything to prevent him from doing this 
and there is nothing upon which we can 
interfere in revision. We therefore dis- 
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miss this application with costs including 
fees on the higher scale. 

V.b./r.k. Application dismissed. 

A. I. R. 1919 Allahabad 185 (2) 

PiGGOTT AND WaLSH, JJ. 

Laih Singh — -Accused — Appellant. 

V. 

Emperoi — Opposite Party, 

Criminal Appeal No. 808 of 1918, Deci- 
ded on 8th November 1918, from an 
order of Sess. Judge, Farrukhabad. 

Penal Code (1860), Ss. 299, 304 and 326— 
Incised wound resulting in death — Injury not 
inflicted with such intention or knowledge 
as to bring case within definition of culpable 
homicide — Accused held guilty under S. 326. 

A dispute having arisen between one L and 
one the latter attacked the former with a 
stick. L seeing that Q was advancing to the 
help of B ran into his house and came out with 
a chopper in his hand with which ho inflicted an 
incised wound on B*s shoulder and one or two 
minor injuries. B subsequently died of .septic 
pneumonia caused by the wound in his shoulder: 

Held: that the injury to which B subsequently 
succumbed not having been inflicted with such 
intention or knowledge as to bring the case within 
the definition of culpable homicide, L could be 
convicted only of an offence under S. 326. 

[P 186 C 2, P 187 C 1] 

Satya Chandra Mukerji—iox Ai)p 0 l. 
lant. 

E. Malcomson — for the Crown. 

Judgment. — Laik Singh has been found 
guilty of the murder of his own half- 
brother, Bhagwan Singh, under the fol- 
lowing circumstances; There had been 
bad blood between the parties previously, 
because Bhagwan Singh and his own bro- 
ther Gobardhan Singh had inherited pro- 
perty to which Laik Singh had no claim. 
On the day mentioned in the charge a 
trumpery dispute broke out between Laik 
Singh and Bhagwan Singh about a manure 
heap standing in a field just outside the 
village site. There was an interchange 
of abuse and then the tw'o came to blows. 
The witnesses are not altogether clear in 
their statements as to the nature of this 
scuffle; but it seems fairly certain that 
Bhagwan Singh had some sort of stick or 
cane in his hand, whereas Laik Singh was 
empty handed to start with. Moreover 
Gobardhan Singh, brother of Bhagwan 
Singh, who is the principal witness for 
the prosecution, admits that he himself 
was coming up to help his brother so that 
the accused had reasonable ground for 
supposing that he might almost imme- 
diately be called upon to defend himself 
against an attack by two other men. 
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According to the evidence this scuffle was 
going on ten paces from the accused’s 
house. The latter broke loose, ran into 
his house and came out, apparently at 
once, with a chopper in his hand. "With 
this he attacked Bhagwan Singh, inflict- 
ing more than one injury; but he allowed 
himself to be disarmed by Gobardhan 
Singh, though the latter seems to have 
received three slight cuts in the process. 
Bhagwan Singh reached the hospital at 
6 p, m. that evening, 29th June. The 
Sub-Assistant Surgeon says that he then 
found upon Bhagwan Singh’s person one 
incised wound on the left shoulder about 
an inch deep, a slight cut on the left 
thumb and three contused wounds on the 
head. 

None of them were more than skin deep 
and one at least of them apparently caus- 
ed by a fall. All the injuries seemed to 
him to be simple, but he desired to keep 
Bhagwan Singh in the hospital while he 
treated him for the wound in the shoul- 
der. On the morning of 1st July, Bhag- 
wan Singh left the hospital, without 
consulting the medical officer or informing 
him of his intention, but he came back on 
the evening of 2nd July. By that time 
the wound in the shoulder, not having 
been properly dressed for two days, had 
deteriorated in condition. The injured 
man remained in the hospital until the 
night of 7th to 8th July 1918, when he 
again went away of his own accord. The 
Sub-Assistant Surgeon does not seem to 
have thought his condition serious, al- 
though he found tint the man was sufifering 
from fever by v . h ho presumably 
means that he had a temi'orature above 
tlie normal. As a matter of fact Bhag- 
wan Singh died on 11th July. Tlie Civil 
Surgeon, when conducting the i)ost mortem 
examination, found only two wounds. 
The contused wound referred to in his 
evidence, of which ho does not give the 
location, was presumably one or other of 
the slight injuries to tho head which the 
Sub-Assistant Surgeon had observed on 
29th Juno. Tho otlier injury v, as tho 
incised wound on tho loft shoulder. Tho 
Civil Surgeon found that it penetrated 
through the head of the left humorus into 
the shoulder joint. 

Tho actual cause of death was ap- 
l)avently septic pneumonia, but the Civil 
Surgeon is of opinion that this had resul- 
ted from the injury to tho siioulder. The 
question is, on these facts what is the 
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offence of which Laik Singh ought to be 
convicted. It is open to argument whe- 
ther he should be held to have caused 
the death of Bhagwan Singh within tho 
meaning of Expl. 2, S. 299, .1, P. C. 
There must obviously be a limit some- 
where; and a man who in the course of a 
trifling scuffle was found to have inflicted 
a slight cut or abrasion on the Anger of 
another man which being neglected by 
the latter became infected in some man- 
ner so as to induce tetanus as a result of 
such infection could scarcely be held to 
have caused the death of tho other. The 
present case seems very much on the 
border line and a good deal might depend 
on the reasons which the Civil Surgeon 
might have given under a stringent cross- 
examination for his opinion that the septic 
pneumonia was directly connected with 
the wound in the shoulder and also in 
any opinion which he might have expres- 
sed under cross-examination as to the de- 
gree of danger to life which he would or- 
dinarily expect to result from such an 
injury as that from which Bhagwan Singh 
was suffering. As a matter of fact tho 
statement of tho Civil Surgeon was very 
briefly recorded and does not give us very 
much help, although there seems no doubt 
that in his opinion the wound in tho 
shoulder was, as he puts it, the probable 
cause of death through septic pneumonia.’* 
Under the Indian Penal Code however 
the question of culpable homicide is made 
to turn mainly on the intention or know- 
ledge of the accused. In the present case 
we think it may fairly be inferred that 
tliere was no intention of causing death, 
or even of causing such bodily injury as 
was likely to cause death. When he 
caino out of his house with thechopper in 
his hand tho-accused was in a position to 
have inflicted upon Bhagwan Singh any 
injury which he seriously and resolutely 
intended to inflict. 

On th.e evidence it would seem that he 

only struck at him in a half hearted 

manner, and ho certainly allowed himself 

to he disarmed after a short scuffle. This 

is not ot'c of those cases in ^^•hich the 

nature . die injury inflicted enables the 

Court to infer with certainty tliat the 

% 

person who struck the blow resulting in 
such injury must liave intended at the 
moment to cause death, or injury of a 
most serious nature. Ttsecinstous fairlv 
open to the Court on this evidence to con- 
clude tliat the injury to which Bhagwan 
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Singh eventually succumbed was not in- 
flicted with such intention or knowledge 
as to bring the case within the deflnition 
of culpable homicide. We may add that 
we should in any event have been dis- 
posed to convict the accused of culpable 
homicide not amounting to murder, both 
on the ground of the provocation he had 
received and on the ground that he had 
acted at the outset in the exercise of a 
right of private defence, although he had 
very greatly exceeded such right. On 
the whole however the conclusion we 
come to is that the conviction of Laik 
Singh should be recorded under S. 326, 
L P. C. He caused grievous hurt by in- 
flicting an injury which endangered life 
and may fairly be presumed to have in- 
tended to cause at least grievous hurt 
when he attacked Bhagwan Singh with 
such a weapon as this chopper . He there- 
fore caused grievous hurt with an instru- 
ment for cutting, and also with an instru- 
ment which used as a weapon of offence 
might easily cause death. The case falls 
under S. 326, I. P. 0. We set aside the 
conviction and sentence in this case, and 
altering the conviction as above stated to 
one under S. 326, 1. P. G. we sentence Laik 
Singh to -undergo rigorous imprisonment 
for six years from the date of his convic- 
tion in the Court of Session. 

V.B./r.k. Conviction altered. 
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Banerji and Wallace, JJ. 

Mt. Imam Bandi — Plaintiff — Appel- 
lant. 

V. 

Puran Prasad and another — Defen- 
dants — Eespondents. 

Second Appeal No. 891 of 1917, Deci- 
ded on 16th July 1919, against decree of 
Dist. Judge, Moradabad, D/- 3rd April 
1917. 

Limitation Act (9 of 1908), Art 120— Pro- 
perty mortgaged by others— Plaintiff reco- 
vering property by suit— Mortgagee not made 
party Mortgagee obtaining mortgage 
decree against mortgagors— Plaintiff though 
made party suit dismissed against him— On 
execution of mortgage decree plaintiff sued 
for declaration— Art. 120 held applied and 
cause of action arose not on date of mort- 
gage but when property was brought to sale. 

M and A mortgaged the suit property to P. 
B brought a suit against Af and A to recover 
possession of the property mortgaged and to this 
suit P was not made a party. B obtained a 
decree. P then brought a suit on the basis of 
his mortgage against M and A in which B was 
joined as a party, but the suit against B was 
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dismissed. P applied in execution for the sale of 
the mortgaged property, but B claimed it as her 
own and brought the present suit for a declara- 
tion that the property was hers and was not 
liable to sale in execution of P’5 decree. The 
suit was dismissed as barred by limitation, the 
trial Court holding that the cause of action 
accrued to the plaintiff on the date the mortgage 
was made, i. e., on 20th September 1907. On 
appeal to the High Court: 

Held: that the fact of the mortgage having 
been made did not affect the plaintiff so long as 
no effort was made to sell the property in en- 
forcement of the mortgage, and that the cause 
of action accrued to the plaintiff on the date on 
which the defendant attempted to sell the pro- 
perty, and that as the suit was instituted within 
six years of that date, it was not time barred. 

[P 187 0 2; P 183 0 1] 

S, A. Haidar — for Appellant. 

S. Baza Ali — for Respondents. 

Judgment.” The judgment of the 
Court below cannot, in our opinion, be 
supported. The learned Judge has dis- 
missed the suit on the ground that it is 
barred by limitation. The facts of the 
case are set forth in his judgment. It 
appears that Mahomedi Begum and one 
Agha Meer mortgaged the property in 
suit on 20th September 1907 to the res- 
pondents. After this mortgage the 
plaintiff brought a suit on 14fch Decem- 
ber 1907 against the respondents* mort- 
gagors to recover possession of the pro- 
perty mortgaged. She obtained a decree 
from the Court of first instance and that 
decree was afidrmed by the High Court. 
To that suit the present respondents 
were not parties, and therefore the decree 
in that suit is not binding on them. 
They brought a suit on the basis of their 
mortgage and obtained a decree against 
the mortgagors on 5th August 1912. 
They made the present plaintiff a party 
to that suit, but the suit was dismissed 
against her with costs. However in exe- 
cution of that decree they have applied 
for sale of the rrortgaged property which 
the plaintiff claims to be her own pro- 
perty. The plaintiff has brought this 
suit for a declaration that the property 
is hers and is not liable to sale in execu- 
tion of the defendants’ decree. The 
learned Judge holds that the plaintiff’s 
cause of action arose on 20th September 
1907 when the mortgage in favour of the 
defendants-respondents was made. This 
view is clearly erroneous. The fact of 
a mortgage having been made did not 
affect her so long as no effort was made 
to sell the property in enforcement of 
the mortgage. This has now been done 
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and the plaintiff's cause of action accrued 
on the date on which attempt was made 
by the defendants to sell the property. 
The suit is admittedly within six years 
from that date and therefore is not time 
barred. We allow the appeal, set aside 
the decree of the Court below and re- 
mand the case to that Court with direc- 
tions to re-admit it under its original 
number in the register and to dispose of 
it on the merits. The appellant will 
have her costs of this appeal, including 
fees on the higher scale. Other costa 
will abide the event. 

v.b./r.k. Appeal allowed. 

A. 1. R 1919 Allahabad 188 (1) 

Rafique, J. 

Emperor 

V. 

Ktfayai and others — Accused. 

Criminal Ref, No. 835 of 1918, Decided 
on 20th December 1918, made by Sess. 
Judge, Meerut, D/- 9th November 1918. 

Public Gambling Act (1867), Si. 4 and 8 — 
Conviction for keeping gaming house — Money 
seized in house can be confiscated. 

On a conviction of any person for keeping or 
using any gaming house or being present therein 
for the purpose of gaming, the convicting Magi- 
strate is authorized under S. 8 to order the for- 
feiture of any money seized at the house 

[P 188 C 2] 

The facts of the case appear from the 
referring order of the Sessions Judge 
and the explanation of the Magistrate, 
1st Class, respectively. 

Referring Order.— This is an appli- 
cation for revision of an order of Babu 
Jai Narain, Special ^lagistrate, convict- 
ing the applicant under S. 4, Gambling 
Act (3 of 1867) and sentencing him to 
pay a fine of Hs. 10. 

Two points have been argued in this 
application. The first is that it is not 
proved that the house was used as a 
common gaming house, and the second 
that the learned ^lagistvate was not 
justified in ordering the confiscation of 
the money found on the premises. With 
regard to the first point it is sufiiciont to 
say that the police acted under a proper 
warrant in searching the house and that 
instruments for gaming were found in 
the room. Tlie owner of tiie liouse, who 
has also been convicted but has not ap- 
plied for revision of the order, was met 
coming out of the room as the police en- 
tered it. Under S. 6 of the Act there- 
fore the presumption is that the house 


was used as a common gaming house. 
The evidence produced to rebut this pre- 
sumption is quite unsatisfactory. With 
regard to the other point, the ruling in 
Mattirwa v. Emperor (1), recorded at 
p. 428 of 16 All. Law Journal Report* 
makes it clear that the order di- 
recting the confiscation of the money 
in the house was quite illegal. I have 
therefore to report the case for the order* 
of the Ilon'ble High Court with the re- 
commendation that this part of the Ma- 
gistrate’s order be set aside. The Magis- 
trate will be asked to furnish any ex- 
planation he may think fit. 

Explanation.— In this case Gabda 
(owner of the gambling house) was con- 
victed and sentenced to one month’s ri- 
gorous imprisonment under. S. 3/l5 
Gambling Act 3 of 1867. Kifayat and 
three other accused were convicted under 
S. 4 of the said Act and sentenced to pay 
a fine of Rs. 10 each. Out of the above 
five accused, Kifayat alone filed a revi- 
sion in tlie Sessions Court. 

In the order of the learned Sessions 
Judge, dated', 9th November 1918, the 
ruling in Maiarwa v. Emperor (1) (16 
Allahabad Law Journal Reports, 428) wa* 
also referred to, but it is clear that it is 
concerned exclusively with S, 13 of the 
said Act and not with S. 3 or S. 4. Thi* 
fact is mentioned in my judgment dated 
24th September 1918, which 1 have 
marked with a red pencil. I may add 
here that under S. 8 of the said Act this 
Court was quite competent to order con- 
fiscation of money as well as gambling 
instruments found on the spot. 

Judgment. — I have read the order of 
reference of the learned Sessions Judge 
of Meerut. It appears to me that in 
view of tlie provisions of S. 8, Act 3 ofl 
1867, the order about the forfeiture of 
the money seized at the house is correct: 
vide Emperor v. Tota (2). Let the re- 
cord be returned to the lower Court. 

V.]5. R.K. Reference rejected. 

(1) [P.USi 40 AH.'517=4GT7orr5'G. 

(2) L1004] 20 All. 270. 
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Stcaut. J. 

^lohanimad Husain and Ap- 

plicants. 

V. 

Emperot — Opposite Party. 

Criminal Revn. No. 135 of 1919. De- 
cided on Ist May 1919. 
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Penal Code (1860), S. 296—Mere spread- 
ing of false rumour does not amount to 
‘'causing disturbance.'* 

The essential ingredient of an offence under 
S. 296 is the doing of an act which causes a dis- 
turbance. The mere spreading of false rumours, 
although they might result in most serious con- 
sequences, cannot be described as "causing a dis- 
turbance.” [P 189 0 1] 

S. M. Sulaiman — for Applicants, 

i2. Malcomson — for the Crown. 

Judgment. — On 17th October 1918, 
during the Mohurrum procession in 
Bareilly, a Julaha called Mindhai ran to a 
police station in the town with a report 
that a conch was being sounded in a 
Hindu temple adjoining the route of the 
procession in contravention of the Magis- 
trate's orders. Mindhai with two other 
Julahas Mohammad Husain and Bhaggu 
then ran to the procession and shouted 
to the crowd that the Hindus were sound- 
ing conches and that the Tazias should 
be put down. 

Thereupon the Tazias were put down 
and the procession was stopped. In the 
•ourse of the criminal proceedings that 
followed, it was found that the report 
that conches were being sounded was ab- 
solutely untrue, that the Hindus were 
giving no provocation of any kind and 
that Mindhai, Mohammad Husain and 
Bhaggu spread false rumours which might 
have affected the Mahomedan crowd very 
seriously. Mindhai was convicted under 
S. 182 for making a false report to the 
police. All three men were convicted 
under S. 296, I. P. G., for -voluntarily 
causing disturbance to an assembly law- 
fully engaged in the performance of reli- 
gious worship or religious ceremonies, 
Mohammad Husain and Bhaggu have 
come up in revision. Mindhai has made 
no application. No offence has been made 
out under S. 296. It cannot possibly be 
said that any of these men voluntarily 
caused disturbance to the procession. 
They caused no disturbance to the pro- 
cession; they spread false rumours which 
caused the procession to come to an end. 
l^ortunately the Mahomedans composing 
the procession were not incited to any 
act of violence against the Hindus. The 
actions of the applicants, although they 
might have had the most serious conse- 
quences, cannot be described as “causing 
a disturbance*' to the procession and their 
convictions under S. 296 must be set 
aside. It would appear that a prosecu- 
tion may have Iain on these facts under 
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the provisions of S. 505 (c), I, P. C., for 
having circulated a false report which 
was likely to incite a class or commu- 
nity of persons to commit an offence 
against any other class or community. 
No such prosecution can however lie 
uuder the provisions of S. 196, Criminal 
P. G., unless upon a complaint made by 
order or under authority from the Gover- 
nor- General in Council, the Local Govern- 
ment or some ofiScer empowered by the 
Governor-General in Council in this be- 
half, and in the absence of such authority 
I have no jurisdiction to frame a charge 
under this section. 

The result is that the convictions be- 
ing set aside, the bail bonds will be can- 
celled. 

v.b./r.k. Convictions set aside. 
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Richards, C. J. and Banerji, J. 

Mt, Jai Kali — Applicant. 

V. 

Baldeo Singh and others — Opposite 
Parties. 

Criminal Revn. No. 144 of 1918, Deci- 
ded on 7th March 1919, from order of 
Sub-Judge, Mirzapur, D/- 27th July 1916. 

(a) Hiudu Law — Widow — Suit for specific 
performance of personal contract made with 
husband — Widow represents husband. 

Tbo wife of a deceased Hindu, in the absence 
of male heirs, represents him in a suit for specific 
performance of a personal contract made ^Yith 
him. ^ [P 190 C 1] 

In a suit to enforce a contract to sell certain 
immovable property by specific performance, the 
sole plaintiff died leaving a widow, who applied to 
be brought on to the record as her husband's 
legal representative. The trial Court rejected the 
application on the ground that the deceased was 
a member of a joint Hindu family and his 
widow could not continue the suit: 

Held', that the plaintiff’s w'idov was his legal 
representative in respect of his rights under a 
personal contract and that the order rejecting her 
application was therefore illegal and must be set 
aside. [P 190 c 1] 

(b) Civil P C. (1908), 0.22, R. 3— Court 
rejecting application by Hindu widow to be 
brought on record as representative of de- 
ceased husband refuses to exercise jurisdic- 
tion which it has— Civil P. C. (1908), S. 115. 

Where a Court rejects an application by a Hindu 
widow to be brought on to the record as the re- 
presentative of her deceased husband, it refuses 
to exercise a jurisdiction which it has and the 
High Court will interfere on the revision side. 

[P PJO C 1, 2] 

Kailas Nath Katju — for Applicant. 
Surendra Nath Se7i, Gokul Prasad 

and Jhang Bahadvr Lal^ior Opposite 
Parties. 
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Judgment. — This application arises 
under the following circumstances: A 
suit was brought by one Audhesh Chun- 
der to enfor.^e, by specific performance, 
an alleged contract to sell certain im- 
movable property. Whilst the suit was 
pending the sole plaintiff died. His 
widow then applied to be brought on the 
record in his place. Her application was 
opposed by some one or more of the de- 
fendants who alleged that lier deceased 
husband was a member of a joint Hindu 
family and that therefore his wife had 
no right to continue the suit. This con- 
tention met witli the approval of the 
Court below, which rejected the applica- 
tion of Mt. Jai Kali to bo brought on to 
the record in the place of her deceased 
husband, and (we are informed) on a sub- 
sequent date declared that the suit had 
abated. We think the order rejecting the 
application of i\It. Jai Kali was incorrect. 
It would, of conrse, follow that any sub- 
sequent order declaring that the suit had 
abated was also incorrect. The suit by 
Audhesh Chunder was a suit upon an al. 
leged contract to sell to him certain im- 
movable property. This was a contract 
personal to himself and even if he hap- 
pened to be a member of a joint Hindu 
family, his wife is the person wlio would 
repi'ssent him in the suit to enforce tiie 
alleged contract. 

The agreement put forward by the 
other side is that a question arose as 
to who was the “legal representative” of 
the deceased plaintiff, and that according 
to the provisions of 0. ^2, E. 5, this 
question is to bo determined by the Court 
in which the suit is ponding. In our 
opinion, on the admitted facts of the pre- 
sent case, no question arose as to whether 
any person other than his widow repre- 
sented the deceased plaintiff. It is quite 
clear that the surviving raembovs of a 
joint Hindu family could not. in a case 
like the present, represent the deceased 
plaintiff. It is no doubt true that where 
one member of a joint ilin'lu family dies, 
all his rights cease and tiie property from 
thonceforward is held bv the surviving 
members; hut this proposition of law is 
in no way inconsistent w'hich the other 
proposition which we liore lay down, 
Jiamely, that <a deceased Hindu’s wife (in 
the absence of male heirs) represents 
diim in a suit for spocilic performance of 
!a personal contract made with liim. The 
Court iheieforo refused to exercise a 


jurisdiction which it had, namely to 
bring the applicant on to the record. We 
allow the application, set aside both 
orders of the Court below and direct that 
Court to bring the name of the applicant 
on to the record in the place of her de- 
ceased husband and then to proceed to 
hear and determine the suit according to 
law. 

The applicant will have his costs in 
this Court including fees on the higher 
scale. Other costs will follow the result. 

v.b./r.k. Application allowed* 
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PiGGOTT AKD WALSII, JJ. 

Eu/y/i and others — Plaintiffs — Appel- 
lants. 

V. 

Mahipat and others — Defendants — 
Respondents. 

Second Appeal No. 139 of 1916, Decided 
on nth November 1918, from decree of 
Offg. Dist. Judge, Farrukhabad. 

Agra Tenancy Act (1901), S. 167 — Suit for 
ejectment in Revenue Court dismissed — Sub- 
sequent suit in civil Court is barred. 

riaintilTs brought a suit for ejctinont against 
tho defendants in the Revenue Court on the 
ground that the latter were their sub tanants. The 
defend tnts alleged that they were joint tenants 
of the holding along with tho plaintiffs. The 
Revenue Courts upheld the plea of tho defendants 
and dismissed the suit. Plaintiffs then brought 
a suit in the civil Court to eject the defendants 
as trespassers. 

Held : that the suit was barred by the provi- 
sions of S. 1G7. LP 191 C 2] 

Surendra Nath Sen — for Appellants. 

N.C. Ftu's/i — for Respondents. 

Piggott, J. — In this suit the plaintiffs 
sought the ejectment of the defendants 
from certain land on the allegation that 
it formed part of an occupancy holding of 
whichtho plaintiffs are the tenants, while 
the defendants are in possession as tres- 
passers. The case set up was that the 
defendants had originally entered into 
possession as subtenants, hut that, when 
the plaintiffs took proceedings to eject 
them as such by a suit brouglit under tiie 
Tenancy Act in a Revenue Court, the 
defendants denied tho plaintifffs* title and 
set up a false ciaim to be iu possession as 
joint tenants of tho holding. It was ad- 
mitted that this plea had prevailed in the 
Revenue Court, which dismissed the suit 
for eject ment: as a matter of fact it found 
in favour of the plea of joint tenancy set 
up by tho defendants. The plaintiffs in 
the present suit adhered to their claim 
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that the defendants were originally their 
subtenants in respect of the land in suit; 
they claimed that the nature of the de- 
fendants’ possession had changed and had 
become that of trespassers, either from 
the date on which they denied the title 
of the plaintiffs in their pleading before 
the Revenue Court, or from the date of 
the Revenue Court's decision. 

Now it seems sufficiently obvious that 
if the defendants were originally sub- 
tenants of this land, they did not become 
trepassers on the date on which they de- 
nied the fact in their Revenue Court 
pleadings. To hold otherwise would in- 
volve this consequence; that a tenant 
against whom a suit for ejectment was 
filed in a Revenue Court ould oust the 
jurisdiction of that Court by denying the 
plaintiff's title. This suggestion is opposed 
to the entire spirit of the Tenancy Act 
and to the express provisions of S. 56 and 
S. 199 of the same Act. Therefore it has 
been laid down in a number of cases that 
an agricultural tenancy subject to the 
provisions of the United Provinces Ten- 
ancy Act (Local Act 2 of 1901) is not 
terminated merely by the lessee’s denial 
of the lessor’s title. This was the ratio 
decidendi in the case of Narain Singh v. 
Gohind Ram (l), a case precisely on all 
fours with the present. I have repeatedly 
affirmed the same principle myself, as 
for instance in Bechu Sahu v. Nand Ram 

(2) , and AliJafar v. Phulmanta Koer 

(3) . The plaintiffs are therefore reduced 
to contend — and para. 6 of their plaint 
shows that this was the position on 
which they intended to rely — that a 
change in the status of the defendants 
was effected on 14th July 1914, when 
the Revenue Court (erroneously) decided 
that the defendants were not subtenants 
of the land in suit. This raises the fur- 
ther question, whether the plaintiffs are 
entitled to succeed upon the plea that 
the Revenue Court erroneously decided a 
question which it was the sole Court 
competent by law to determine. It was 
not merely a matter in respect of which 
a suit under the Tenancy Act “might be" 
brought within the meaning of the con- 
cluding words of- S. 167 of the said Act; 
it was one in respect of which a suit had 
actually been brought and had been 
determ ined by the sole Court competent 

(1) [1911] 33 All. 523=9 I. C. 1022. 

(2) A. I. R. 1914 AU 389=24 I. 0. 700. 

(3) A. I. R. 1915 All. 338=30 1. C. 54C. 
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to entertain the said suit. In my opinion 
the civil Court cannot reconsider this 
question without violating the provisions 
of S. 167, Tenancy Act. This was the 
view taken by a Bench of this Court in 
Kiskore Singh v. Bahadtir Singh (4), Se- 
cond Appeal No. 1286 of 1916, decided on 
2nd, July 1918, in which judgment all 
previous authorities are passed in re- 
view. 

There is said to be authority to the 
contrary in the case of Kanhi Ram v. 
Durga Prdsad (5). I think that case is 
distinguishable on the facts; but I feel 
more concerned to note that it was 
decided ex parte, and that the contention 
repelled by the learned Judges was that 
the decision of tne Revenue Court operated 
as res judicata. There was no referenco 
made to the provisions of S. 167, Tenancy ^ 
Act. 

I admit that the entire question of 
rival claims to a tenancy is not free from 
difficulty and perhaps requires reconsi- 
deration by the legislature, The pro- 
visions of S. 199, Tenancy Act, cover all 
cases in which a plaintiff claiming to be 
the proprietor of land brings a suit in a 
Revenue Court against a person whom 
he describes as his tenant, and is met by 
a plea of adverse proprietary title. 
The issue thus raised must either be re- 
ferred at once to the civil Courts: or else 
it will be tried by the Revenue Courts 
subject to such provisions as to pro- 
cedure and right of appeal as will make 
the decision operate as res judicata in 
any subsequent litigation between the 
same parties. 'The fact that a state of 
things precisely analogous may arise 
where a plaintiff' alleging himself to be 
the tenant in chief of a holding brings a 
suit in the Revenue Court against a de- 
fendant whom be calls his subtenant, 
and is met by a plea of adverse title to 
the holding, does not seem to have been 
expressly considered by the framers of the 
Tenancy Act. My own opinion is that 
they took it for granted ihat tlie pro- 
prietor of the holding would always be 
made a party to such a suit.eit'ner at the 
instance of one or other of the of the 
claimants, or by the Court of its own 
motion. He is always a party interested 
in the result, and he may ba vitally in- 
terested. 

(4) [1918] 48 I. C. 470. 

(5) A. I. R. 1915 AW. 49=27 I. C. 913=37 All. 

223. 
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Nor can any decision in a suit 
to which he was not a party finally con- 
clude the question. Whether the dis- 
pute between the rival claimants to a 
tenancy be fought out in a Revenue 
Court or in a civil Court, the decision 
will not bind the proprietor if he was not 
a party to it. Obviously he cannot have a 
tenant whom he objects to, or whose title 
he denies, foisted upon him as th( result 
of a litigation to which he was no party. 
There is the possibility of such litigation 
having been collusive; and in any case it 
is quite conceivable that there may be 
rival claimants to the holding of a de- 
ceased occupancy tenant, while the pro- 
prietor contends that there is no heir en- 
titled to succeed and that the occupancy 
rights have escheated. If the Revenue 
Courts would always make the proprietor 
a party to such a litigation as has been 
above suggested, it would become patent 
that the dispute as between the pro- 
prietor and the rival claimants to the ten- 
ancy is one which is absolutely reserved 
by b. 167, Tenancy Act, to the jurisdic- 
tion of the Revenue Courts. In a case 
like the present, the suit as brough t was 
one. on the face of - it, maintainable in 
the civil Court; but when that Court 
had all the pleadings and the evidence 
before it, it could not without contra- 
vening S. 167, Tenancy Act, go behind the 
decision of the Revenue Courts that the 
defendants had not entered on tlie land 
in suit as subtenants of the plaintiffs 
It follows that the decision of the lower 
appellate Court was correct. Thedefen- 
dants have held the land in suit adversely 
to the plaintiffs for over forty years, 
ihe plaintiffs can only get over this fact 
by asserting that the defendants were 
their subtenants up to the date of their 
faling a certain written statement in the 
Revenue Court, or up to the decision of 
that Court in the ejectment suit. It is 
not a sound proposition of law that tlie 
defendants, if originally subtenants, be- 
camo trespassers on either of these dates; 
and the plea of subtenancy l.as been 
heard and finally determined by the only 
Court cajialile of entertaining it I 
would dismiss this appeal witircosts. 

Walsh, J,— I agree. 

By the Court. The appeal is dis- 
missed with costs. 

^ Appeal difimissed , 
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Knox, Ag. 0. J. and Baneeji, J. 

Parhhu Dayal — Plaintiff — Appellant. 

v. 

Anandi Din and another — Defendants 
— Respondents, 

Letters Patent Appeal No. 147 of 1917, 
Decided on 22nd May 1919, against order 
ofRafique, J., D/- 18th May 1917 in S. 
A. No. 93 of 1916. 

^ Civil P. C. (1908), S. 47 — Sale in execu- 
tion — Objection allowed — Remedy of decree- 
holder is by way of appeal and second appeal 
— S. 47 forbids regular suit. 

Where an. objection to a sale in execution of a 
decree is allowed, the decree-holder, if aggrieved 
thereby, has his remedy by way of appeal and 
second appeal, and if ho omits to appeal the order 
of the executing Court is final and biuding upon 
the parties. S, 47 forbids the institution of a 
regular suit to avoid the consequences of such an 
order. [P 193 c 1] 

A. P. Dube — (or Appellant. 

Damoder Das — for Respondents. 

Judgment. — The facts of the case out 
of which this appeal arises are fully set 
forth in the judgment of the learned 
Judge of this Court. The appeal how- 
ever may be decided upon another ground 
which is not tho ground upon which the 
suit was decided by the Courts below and 
by tho learned Judge of this Court. It 
appears that one Anandi Din executed a 
simple mortgage in favour of the present 
plaintiff Prabhu Dayal. A decree upon 
that simple mortgage was obtained against 
him and the respondent Ajudhia Parshad, 
who had purchased the equity of redemp- 
tion from Anandi Din before the suit was 
brought. Anandi Din had executed a 
usufructuary mortgage in favour of 
Prabhu Dayal in respect of some other 
property in 1899. In execution of the 
decree upon the simple mortgage obtained 
by Prabhu Dayal, the mortgaged pro- 
perty was sold and as the proceeds of the 
sale proved insufficient to discharge the 
amount of the decree, Prabhu Dayal 
applied for and obtained a decree under 
0. 34, R. G, Civil P. C. To the proceed- 
ings relating to that decree ho had made 
Ajudhia Parshad a party, but the Court 
refused to make a personal decree a«inst 
him and exeinjited him from the "suit. 
Subsequontly Prabhu Dayal attached the 
equity of redemption of Anandi Din in 
respect of tlie usufructuary mortgage to 
which we have referred and some o'ther 
property. This equity of redemption was 
also included in the sale deed executed by 
Anandi Din in favour of Ajudhia Parshad 
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Ajudhia Prasad filed an objection stating 
that the equity of redemption could net 
be sold as he had purchased it. The ob- 
jection was allowed by the Court execut- 
ing the decree and the prayer for the 
sale of the property was disallowed. 
Prabhu Dayal appealed from this order 
under S, 47, Civil P. C. The appellate 
Court held that no appeal lay and accord- 
ingly dismissed the appeal. Prabhu Dayal 
did not prefer a second appeal to this 
Court but he instituted the present suit 
on 16th January 1915. The order of the 
Court allowing the objection of Ajudhia 
Parshad was dated 12th February 1913 
and one of the questions which was raised 
in the suit in the Court below was whe- 
ther the suit was time barred. It was 
held that it was barred by the law of 
limitation. 

In the view which we take of the 
case, we do not deem it necessary to con- 
sider the question of limitation. The 
proceedings for a decree under 0. 34, 

R. 6, were proceedings in the suit 
brought by Prabhu Dayal to enforce the 
simple mortgage executed by Anandi Din. 
As stated above, the suit at that stage 
was dismissed against Ajudhia Parshad 
and he was exempted. Under explana- 
tion to S. 47, Civil P. C., a defendant 
against whom a suit has been dismissed is 
for the purposes of that section a party 
to the suit, and any question relating 
to execution, satisfaction or discharge of 
the decree as between him and the decree- 
holder is a question between the parties 
to the suit. Although Ajudhia Parshad 
had been a party to the suit and had been 
exempted from the personal decree passed 

* in the suit, he still continued to be a 
party to the suit within the meaning of 

S. 47 and his objection to the sale of the 
property, which the decree-holder Prabhu 
Dayal sought to sell, was an objection 
relating to the execution, satisfaction or 
discharge of the decree. It is true that 
under the old Civil Procedure Code it 
had been held by this Court that a de- 
fendant against whom the suit had been 
dismissed had ceased to be a party to the 
suit and that a question relating to exe- 
cution as between the decree holder and 
him was not a question between the par- 
ties to the suit. There was a conflict of 

opinion on the point between the dif- 
ferent High Courts and it is manifest 
that in order to put an end to this con- 
flict the Explanation to S. 47 w'as inser- 


ted in the present Civil Procedure Code. 
In view of the provisions of the section 
as it stands, Ajudhia Parsahd was a party; 
to the suit for the purposes of S. 47 and 
the questions which arose between him 
and the decree- holder Prabhu Dayal were 
questions relating to the execution, dis- 
charge or satisfaction of the decree. 
Those questions could only be determined 
by the Court executing the decree and not 
by separate suit. Ajudhia Parshad rightly 
preferred his objections under the section 
and those objections having been allowed, 
the decree- holder’s remedy was to ap- 
peal. He did appeal but unfortunately 
the appellate Court took an erroneous 
view of the law. That however could 
not make any difference. He ought 
to have appealed to this Court and ob- 
tained a decision from this Court on the 
point. He did not do so but he instituted 
a suit which is forbidden by the provi- 
sions of S. 47. The learned counsel for the 
appellant has asked us to treat the present 
suit as an application for execution and 
has invoked in aid the provisions of sub- 
S. 2 of the section. The answer.to this 
contention is that the matter having 
been already decided by the Court exe- 
cuting the decree and the decision of that 
Court having now become final and bind- 
ing upon the parties, the same question 
cannot be raised in execution. In this 
view the suit was bound to fail and was 
rightly dismissed. We dismiss the ap- 
peal with costs. 

V.B./r.K. Appeal dismissed. 


A. 1. R. 1919 Allahabad 193 

Richards, C. J. and Banerji, J. 

Krishnapal Singh and others — Appel- 
lants. 

V. 

D, L. Banjit SiJigh and others — Res- 
pondents. 

Execution First Appeal No. 208 of 1918, 
Decided on 7th March 1919, against De- 
cision of Judge of Small Cause Court, 
Allahabad. 

Execution— Duty of Court— Decree is to be 
executed without any variation. 

It is the duty of an executing Conit to execute 
a decree as it stands without making auy varia- 
tion in its term.s: [p 194 c l] 

Where a decree awarded a specific sum as 
mesne profits and became final: 

Held: that the Court executing the decree 
could not allow any deduclions from the amouut 
awarded. [p 194 q 

Baleshri Prnsad — for Appellants. 

Tej Bahadur Sapru — iox Respondents. 
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Judgment. — This appeal arises out of 
execution proceedings. The main ques- 
tion relates to mesne profits. In a suit 
for ejectment from a house the learned 
Subordinate Judge made the follosving 
decree: 

“ It U ordered that the plaintif! do get from 
the defendant R3. 65, the rent for October 1905, 
and the moveables speci6cd below, otherwise 
Ra. 250 the value thereof as well as mesne profits 
pendente lite and future up to the date of posses, 
sion at Rs. 65 a month together with future in* 
terost at the rate of S annas per cent, per men- 
sem.” 

This decree was set aside by this 
Court and the suit dismissed. On appeal 
to TIis Majesty in Council tlio decree of 
this Court was set aside and the decree 
of tile trial Court restored with costs. 
The decree-holders are now seeking to 
execute the decree. The respondent 
Dr. Raiijit Singh claimed to deduct from 
the mesne profits of Rs. G5 a month 
certain payments which he alleges he 
had made in respect of repairs, taxes, 
ground rent and other matters and in- 
terest thereon. His contention found 
favour with the Court below and the 
sum of Rs. b', 907-1-7 was allowed to be 
deducted against the Rs. 65 per mensem 
[We think that the decision of the Court 
jbelow was not correct. The Court had 
;to execute as it stood the decree wliich 
'had become the final decree in the suit, 

f 

namely, the decree of the Subordinate 
■Judge. The decree could not be varied 
in any way. It may well be that the 
Iwhole or a consideralile portion of the 
[deductions allowed l)y the Court lialow 
might have been allowed if the Court 
was fixing what mesne profits should he 
allowed to the plaintitT. But the decree 
of the learned Subordinate Judge fixed 
the mesne profits at Rs. 65 per mensem 
and that decree has become final. Cer- 
tain authorities have been cited to us 
including the cases of Kacliar AUt Chela 
V. Sha OghnAbhai Thakarshi (l). A 
little consideration will show that all 
that these cases decide] was tliat allow, 
ances for certain payments can bo made 
in favour of the person in possession 
when the Court is asortaining what 
niesno profits it should award in a suit 
for [lo-ssession of immovable ]iroj)orty. 
?\lesne profits are defined by S. 'J. Cl. (l) 
Civil I*. C., and there can be no doubt 
that the Court is entitled to take certain 
mattois into consideration when ascer- 

(1) US93] 17 Bum :35. 
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« 

taining what the mesne profits are to be 
But in the present case this bad already 
been done or must be assumed to have 
been done, when the learned Subordinate 
Judge awarded mesne profits at .the rate 
of Rs. 65 per mensem. It appears also 
that the Court below in calculating costs 
allowed in the Court of first instance 
omitted to include interest on those 
costs, although awarded in the original 
decree. It seems also that the Court 
below itself intended to give interest on 
these costs because it is so stated in the 
judgment. The interest amounts to 
Rs. 836-8-6. The docrde-holders are 
entitled to this sum also. With regard 
to interest on the costs in this Court and 
in the Privy Council no mention of in- 
terest is made in the decision of their 
Lordships of the Privy Council, and we 
see no reason to interfere with the view 
taken by the Court below with regard to 
this item. The claim for interest on 
the other amounts was disallowed by 
the Court below, and we see no reason to 
interfere. The result is that wo modify 
the order of the Court below by allow- 
ing the two sums, namely, Rs. 9, 957-1-7 
and Rs. 836-8-6 in addition to the am- 
ounb allowed by that Court. To this 
extent we allow the appeal. Costs hero 
and in the Court below will be in pro- 
portion to failure and success. Costs m 
this Court will include fees on the higher 
scale. 

V.P./r K. Appeal allowed. 
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Richards, C. J. and Tudball, J. 

Dildar Ilitsain and others — Defen- 
dants — Appellants. 

V. 

Sheo Naraiii and others — Plaintiffs — 
Respondents. 

First Appeal No. 64 of 1918. Decided 
on 1st August 1918, from an order of 
Dist. Judge, Gawnpore. 

Civil P. C.(1S08), O. 21. R. 57-‘‘Decree- 

holder s default” — Meaning explained— Exe- 
cution of decree — Application dismissed for 
default, but Court ordering that attachment 
shall continue— Attachment ceases in spite of 
Court's order. 

In cxecutioi/of simple money decree a whole 
hou>e WHS >old by mistake instead ol a portion 
thereof. l)n the mistake bfing discovered the 
Court made the following order: "Tho salo is set 
a^ide. The application for execution is struck 
oil. The attachment will remain.” Sub- 
sequently the judgment-debtor sold his share in 
the bouse to the plaintiff; 
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Held: that on the sale being set aside the exe- 
cution application was dismissed for the decree- 
holder's default in carrying on proceedings, so 
that 0. 21, R. 57, applied to the case; audio spite 
of the Court's order that the attachment should 
continue it ceased to subsist, aud that therefore 
the purchase by the plaintiff was not invalid. 

[P 196 0 21 

Per Richards, C. J . — The expression “decree- 
holder’s default” in R. 75, 0. 21, Civil P. 0. 
means ~a failure to do what the decree- holder (is 
bound to do, that U to go on with his application 
and have the property sold. [P 195 C 2P 196 C 1] 

Kailas Nath Katju—iot Appellants. 

N, C. Vaish — for Respondents. 

Richards, C. J . — This appeal arises 
under the followingcircumstances: Cer- 
tain property was attached in execution 
of a simple money decree as far back as 
the year 1914. Various objections were 
raised. The property, which consisted 
of a house, had been sold and purchased 
by an auction-purchaser. It turned out 
that the whole house should have not 
been sold. The auction- purchaser natu- 
rally complained that he had bid for a 
whole house and not a part of a house, 
and in the end an order was made by the 
Court executing the decree to the follow- 
ing effect: “The sale is set aside. The 
application for execution is struck off. 
The attachment will remain.” Further 
applications were made for execution of 
the decree, but no application was made 
in respect of the property now in dispute 
which consists of a part of the house to 
which we have already referred. Even- 
tually' in the year 1916 a further applica- 
tion in execution was made and it was 
asked that (the saleable ?) portion of ths 
house should be sold. An objection was 
raised on behalf of the respondeat Sheo 
Narain that he had purchased (that?) 
portion of the house in the year 1916. 
The decree-holder replied that the attach- 
ment was still subsisting and that there- 
fore the judgment-debtor could convey 
no title to Sheo Narain as against the 
decree-holder. This contention met with 
the approval of the Court of first instance. 
In appeal the learned District Judge held 
that no attachment as against this pro- 
perty was subsisting in the year 1916 
when the sale was made. He therefore 
remanded thecase in order that the Court 
below might try whether or not the sale 
was a bona fide sale to Sheo Narain and 
other issues. The present appeal is 
against the order of remand, and it has 
been strenuously urged that the attach- 
ment still subsisted in 1916 by virtue of 


the order that was made in the year 
1914, to which we have already referred. 
I think the view taken hy the lower ap- 
pellant Court was correct. R. 67. 0. 21, 
Civil P. C., is as follows; 

“Where any property has been attached in 
execution of a decree but by reason of the 
decree-holder’s default the Court is unable to 
proceed further with the application for execu- 
tion, it shall either dismiss the application or 
for any sufficient reason adjourn the proceed- 
ings to a future date. Upon the dismissal of 
such application the attachment shall ceaso.” 

In my opinion the order of the Court 
below amounted to a dismissal of the ap- 
plication for execution. It certainly was 
not an adjournment. It therefore seems 
to me to follow that if the application 
can be said to have been dismissed by 
reason of the “decree-holder’s default,” 
the attachment ceased upon the dismissal 
of the application. It is contended that 
there was no' default” on the part of the 
decree-holder. In the present case it seems 
to me that there clearly was a default. 
The decree-holder, owing to the confusion 
as to the property .and the sale, was un- 
able to proceed with that application and 
was determined to make a fresh applica- 
tion for execution in respect of this 
property if so advised, and which fresh 
application he eventually made. It was 
contended that the ‘ default of the decree 
holder” means only those cases in which 
the decree-holder fails to put in an appli- 
cation or fails to deposit fees or some 
such matter, and in support of tliis con- 
tention the following cases have been 
quoted: Karaturi Satyanarayana v. 
Gopisetti Narayanaswami (l)and Valia- 
kath Puthiah v. Manakkal Parameswa- 
ran (2). I see no reason why this res- 
tricted meaning should be given to the 
words in the rule. Previous to the pass- 
ing of the present Coda of Civil Pro- 
cedure, there was considerable conflict as 
to the effect of “striking off;” or in other 
words, dismissing an application for exe- 
cution. It was to put an end to this 
conflict that an alteration was made by 
the present Code. The exact point arose 
in the case of Namuna Bibi v. iloshuii 
Meah (3), in which case 1 think it was 
rightly decided that the words in the rule 
were not restricted to default of appear- 
ance or matters of that clecriptiou. It 
really moans a failure to do what the 
decree-holder was bound to do that is to 

^ (1) ircrabo^ 

(2) L191G'1 35 I. C. 210. 

(3) [1911] 3S Cal. I. 0. 


106 Allahabad 

go on with his application and have the 
iproperty sold. I am supported in this 
view I think by the provision in the rule 
itself that in a fitting case the application 
for execution can be adjourned, in which 
case of course the attachment could be 
maintained. I would dismiss the appeal. 

Tudball, J.— I fully agree. I think a 

little more stress should be placed upon 

the actual facts of this case. The whole 

house was sold by mistake instead of only 

a share therein on 24th October 1914. 

The sale was set aside at the request of 

all the parties concerned. This decree 

had^ been originally passed in the Court 

of Small Causes at Lucknow, and it had 

been tranferred for execution to the Court 

of the Munsif in Cawnpore. When the 

sale was set aside the Munsif called upon 

the decree-holder to proceed with his 

application. In reply to this on 10th 

December 19i4 the decree-holder said: 

'Let the executiou case be dismissed bub the 
attachment be maintained. I will put in another 
application afterwards so that there will be no 
legal difficulty.” 

The Court thereupon passed the order 
as asked by the decree-holder: 

the execution case is struck off, the attachment 
maintained and the costs will be borne by the 
judgment-debtor.” 

After this the Munsif returned the 
decree as unexecuted to the ljucknow 
Court. The decree-holder again applied 
to the Lucknow Court to transfer the 
decree for further execution. A fresh 
certificate was sent. On 21st January 
191t> a fresh application for execution was 
made for the attachment of a sum of 
Ifs. 260 belonging to the judgment-debtor 
in the hands of a pleader. The case was 
transferred to the Small Cause Court, the 
sum was reali>:ed and the application for 
execution was struck off on 8th March. 
On 14th March another fresh application 
for execution was made for attachment 
and sale of certain moveable property. 
The decree was furtlier partially satisfuM 
and that application for execution was 
struck off on 31st April lOlh. Again the 
papers were returned to the f.ucknow 
Court. Then the profierty now in dis- 
pute was sold by the judgment-dehtor to 
the present respondent. The decree-hol- 
der then aipiliol for fresli execution of 
ms decree and ho asked to have the share 
in this licuse sold. To my mind it is 
ole.ir, and beyond all doubt, that the 

docroo-holder in December 1914 did not 

wish to proceed further with his then 
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pending application for execution, and ifc 
was in fact dismissed by reason of this, 
default in carrying on proceedings. To 
my mind 0. 21, E. 57, clearly and dis- 
tinctly applies to the present case. The 
fact that the Court in dismissing the ap 
plication said the attachment should con- 
tinue makes no difference. The law dis-! 
tinctly says that in these circumstances 
the attachment shall cease. The decision 
in Aziz Bux v. Kaniz Fatima a 

decision to which I myself was a party, 
is placed before me in support of the pre- 
sent appeal. It clearly does not apply, 
nor is there any discussion in my judg- 
ment of the meaning of the word "de- 
fault.” What is said in that judgment 
cannot bo divorced from the facts of that 
case. 

In that case there had been a wrong 
order passed by the High Court dismis- 
sing an application for execution. That 
order was subsequently set aside on re- 
view, with the result that the application 
for execution was never dismissed at all. 
Tha ruling has no application to the cir- 
cumstances of the present case. 

By the Court. — The order of the Court 

is that the appeal be dismissed with 
costs. 

v.B./r.k. Appeal dismissed. 

(4) [1912] 34 All. 490=15 1. 0. 49." 
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PlGGOTT AND WALSH, JJ. 

llahodco 7i on— Defendant — Appel- 

lant. 

V. 

Sheornj Ram Teli — Plaintiff — Respon- 
dent. 

First Appeal from Order No. 73 of 
1918, Decided on 23rd October 1918, from 
order of Dist. Judge. Ghazipur, D/- lOfch 
April 1918. 

(a) Stamp Act (2 of 1899), Arts. 1 and 5— 
Acknowledgment— Memorandum of rate of 
interest payable in future inserted over sig- 
nature of debtor for purpose of being used 
f<#»vidence of agreement of interest falls 
uii cr Art. 5. 

A III aonmdum of tho r.ito of interest to bs 
payable in future, when appanded to an acknow- 
ledgment of a debt, over the signature of the 
debtor, for tho express purpeso of being used 
hereafter as evideuco of an agreement to pay 
inti'Tost at tho particular r.itc specified, must ba 
regarded as a stipulation to pa\ interest within 
till' moaning of Uio proviso to Art. 5 so aa to 
nnlce tho docuracnl a memorandum of nn agree- 
ment within the meaning of Art. 5 of the same 
s.hediih'; and a document, descrited as u 
Nirkbat, which, in addition to acknowledging a 
debt, voulaiu', over and above tho said acknow- 
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lodgment, a note of the rate of interest to be 
payable hereafter on the debt thus acknowledged, 
is a document of the foregoing description. 

[P 199 0 1] 

(b) Stamp Act (2 of 1899). S. 12— Cancel- 
lation of stamp depends on facts of each case 
—Cancellation effected by writing across 
illustrated. 

The question whether a particular adhesive 
stamp has or has not been cancelled in a suffi* 
eientlj eSectual manner, so that it cannot be 
used again, is one which must be considered 
with reference to the facts of each particular 
ease. Where a person writes his name close to a 
stamp on its left side, and continues the line 
which forms the upper portion of tho writing in 
the Hindi character across the face of the stamp, 
and immediately against the right hand edge 
. thereof, continues his writing by the insertion of 
words of formal acknowledgment, this is aneffec- 
tual cancellation of the stamp within the mean- 
ing of S. 12. [P 199 0 2] 

Kamalakant Varma — for Appellant. 

Lakshmi Narain—ior Eespondent. 

Piggott, J. — The suit out of which 
this appeal arises was brought by the 
plaintiff for the recovery of money lent 
with interest. As regards one portion 
of the claim the plaintiff did not profess 
to support it by documentary evidence. 
At the hearing he offered to be bound by 
the defendant’s statement on oath. 
When thus examined the defendant, 
although he had denied all liability in 
his written statement, admitted having 
borrowed a sum of Rs, 125 oo a certain 
date. The first Court accordingly passed 
a decree for this sum, with interest by 
•way of damages, and dismissed the rest 
of the claim. In respect of the portion 
of the claim thus dismissedthe plaintiff 
tendered in evidence a certain document 
described as a sarkhat. One of the mat- 
ters in controversy which has not yet 
been tried out is the date on which this 
document was executed, there being a 
discrepancy between the year of execu- 
tion as stated in the first part of the 
document and that stated in a later 
portion of the same. The defendant’s 
case was that he had in fact incurred the 
liability referred to in this paper and 
had written his signature and other 
words importing acknowledgment upon 
the paper produced, but that this liabi- 
hty had been subsequently discharged 
by him. The learned Munsif however 
didnot tryout the case cn this basis. 

It 13 a little diflBcult to understand how 
he purported to deal with this document 

described as a sarkhat. He must at one 

stage at least have treated the said paper 
as evidence in the case, for he examined 


the defendant Mahadeo upon it and 
recorded his admission as to his signature 
and other words in the Hindi character 
appearing thereon. 

In the end however he came to the 
conclusion that flie document was not 
admissible in evidence at all. He did this 
upon an objection taken by the defendant 
regarding the cancellation of the adhesive 
stamp of one anna which appears on the 
face of the document. Referringto the pro- 
visions of S. 12, Stamp Act 2 of 1899, he 
held that there had been no effective can- 
cellation of this stamp, and it folio wed as a 
consequence that the document must ba 
treated as not stamped at all. The docu- 
ment itself might in its turn be regarded 
as a mere acknowledgment of the debt, 
within the meaning of those words as 
used in Art. 1, Sch. 1 to the Stamp Act 
aforesaid. 

On this view the document was charge- 
able with a stamp duty of one anna and, 
if the learned Munsif was right in treat- 
ing it as virtually unstamped, this was a 
defect which could not be cured by the 
imposition of any penalty. Having thus 
rejected the document as inadmissible, 
the learned Munsif went on to hold that 
the claim in respect of the debt therein 
referred to was not proved and upon this 
he dismissed this part of the claim. He 
got rid of the defendant’s admission of 
liability by accepting the defendant’s 
statement in its entirety, according to 
which the written acknowledgment had 
been given on the earlier of the two dates 
appearing on the face of the document, 
with the result that the suit on the date 
on which it was filed would have been 
barred by limitation. The learned Dis- 
trict Judge in appeal has held that the 
document in question is not a mere 
acknowledgment of a debt. It is that 
undoubtedly: but it contains, over and 
above the said acknowledgment, a note as 
to the rate of interest to be payable here- 
after on the debt thus acknowledged 
The learned District Judge holds that 
this amounts to a stipulation to pay in- 
terest at the specified rate, within the 
meaning of the proviso to Art. 1, Sch. 1 
already referred to. He holds therefore 
that the document, besides being an 
acknowledgment of a debt is a memoran- 
dum of an agreement within the meaninf^ 
of Art. 5 of the Schedule and is therefore 
liable to pay a stamp duty of eight annas. 

He has ordered the duty and penalty to 
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be levied and the docuraent to be ad- 
mitted in evidence subject to payment of 
the same. In consequence of this order 
the learned District Judge observes that 
there has been no real trial on the merits 
in respect of this parf of the claim, the 
real question in issue being whether the 
debt was contracted, or formally acknow- 
ledged by the defendant, on the earlier 
or on the later of the two dates appearing 
on the face of the disputed document. 

It is certainly open to argument whe- 
ther on this view of the case, the learned 
District Judge would not have complied 
more strictly with the provisions of the 
Code of Civil Procedure by remitting an 
issue for the determination of the first 
Court, and then finally disposing of the 
appeal in accordance with the finding 
which might be arrived at on the issue so 
remitted. The learned District Judge, 
however has preferred to deal with the 
case on the basis that the claim, so far as 
it related to the sum referred to in the 
sarkhat, had been disposed of by the first 
Court upon a preliminary point, and he 
has passed an order of remand under 
0. 41, R. 23, Civil P. C. The appeal 
before us is against this order of remand, 
and as no exception is taken in the 
memorandum of appeal tc the particular 
procedure adopted by the District Judge, 
it does not seem necessary for us to raise 
any question on the point. The points 
argued before us are two: first, whether 
the document in question is a mere 
acknowledgment of a debt, falling under 
Art. 1, Sch. 1 to the Stamp Act, or is 
also a nje!:-';' '.nduin of an agreement, 
liable to a duty of eight annas under 
Art. 5 of the same schedule; secondly, 
whether or not the adhesive stamp of 
one anna on this document has been 
efloctually cancelled within the meaning 
of S. 12 of tlie same Act. On the first 
of these jioints a number of authorities 
were cited to us. 

it may be remarked at once that all 
authorities anterior in date to thei)as3ing 
of Act No. 2 of 1800 require to be recon- 
sidered in the light of the jiroviso to 
Art. 1, Sell. 1 whicli was added by tiio 
enactment aforesaid. I would also re- 
mark further that when all is said and 
done, each reported decision must be con- 
siderod strictly with reference to its own 
circumstances and the precise tenns of 
the particular document under considera- 
tion I;y the Court. Tliere are decisions 


of at least of two High Courts, since the 
passing of Act 2 of 1899, which lend a 
great deal of support to the view taken 
by the learned District Judge. The cases 
are Laxumibai v. Ganesh Baghunath (l) 
and Mulchand Lala v. Kashibullav 
Bistoas (2). Each of these decisions seems 
to turn upon the view that a memoran- 
dum of the rate of interest to be payable 
in future, when appended to an acknow- 
ledgment of debt over the signature 
of the debtor, for the express purpose of 
being used hereafter as evidence of an 
agreement to pay interest at the parti- 
cular rate so specified, must be regarded 
as involving a stipulation to pay interest 
within the meaning of the proviso to 
Art. 1 of the schedule, so as to make the 
document a memorandum of an agree- 
ment within the meaning of Art. 5 of 
the same schedule. If the matter camo 
before this Court absolutely as res integra, 

I should feel no hesitation in expressing 
my own agreement with these decisions- 
There are however two cases of this 
Court upon which considerable stress has 
been laid on the other side. These are 
Udit Upadhya V. Bhaxvani Dm (3) and 
Diilmha Kunwar w. Mahadeo Prasadd). 
The documents dealt with by the learned 
Judges of this Court in the second of 
these two cases were so differently worded 
from the one now before us that it is 
doubtful how far the decision in that 
case throws any light on the question* 
under consideration. The case was a 
peculiar one and the learned Judges based 
their decision upon a variety of circum- 
stances, of which the question of the 
admissibility of the two documents con- 
cerned was only one. The conclusion 
wliicli they came to, as a matter of fact, 
was that the documents in question were 
not liable to stamp duty at all ; and in 
the present case, of course, if we found 
it possible to take the same view regard- 
ing the sarkhat now under consideration, 
the only result would be that wo should 
ullirm tlie order of remand. 

Tho earlier of the two Allahabad cases 
!>' : . s a closer resemblance to the one 
n V. i>efore us. Taking the decision as a 
whole. I think it may be said that the 
learned Judges regarded tho question as 
one not free from dilficuUy, but had 

(1) !1W1 ; ‘25 Horn. 378. 

(21 tl’.)08l ;85 Ci\\. 111. 

[lUOlT 27 All. 84. 
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formed so strong an opinion in favour of 
the plainfciff*8 case on the merits that 
they were most reluctant to come to any 
decision which would have the result of 
excluding from the consideration of the 
Court the document upon which the said 
plaintiff relied. Moreover the contention 
raised before them on behalf of the de- 
fendants respondents was that the said 
document fell within the definition of a 
promissory note, and this was the con- 
• tention which was repelled by the learned 
Judges in their decision. The question 
whether it amounted to a memorandum 
of an agreement, within the meaning of 
Art. 5, Sch. 1, does not seem to have 
been discussed or considered. It has been 
pressed upon us on behalf the appellant 
in this case that a practice has grown up 
in these provinces, perhaps inconsequence 
of the two decisions above referred to, of 
appending a memorandum as to the rate 
of interest payable to acknowledgments 
of liability signed by the debtor, and 
treating such documents as mere acknow- 
ledgments liable to no more than a stamp 
duty of one anna. There may be some 
force in this contention, and I feel that 
we ought to be reluctant to disturb any 
settled practice which may have grown 
up under previous decisions of this Court. 
At the same time, as a mere question of 
law considered with reference to the 
wording of Arts. 1 and 5 of the schedule 
already referred to, I am bound to say 
that the document which we are now 
considering does, in my opinion, contain 
a stipulation to pay interest at the rate 
therein specified, within the meaning of 
the proviso to the first of these Articles, 
and does amount to a memorandum of 
an agreement to pay interest at the said 
rate within the meaning of Art. 5. 

For myself however I should prefer to 
base my decision upon a clear finding 
that there has been an effective cancella- 
tion of the one anna adhesive stamp on 
this document within the meaning of 
S. 12, Act 2 of 1899, A similar question 
came before a Bench of the Oudh Court 
of which I was a member [Mohammad 
Amir Mirza Beg v. Bahu Kedar Nath 
(5)]. Mr. Lindsay and .1 concurred in 
holding that the stamp produced before 
us, which had been cancelled by having 
three lines drawn across it in different 
directions, each of the said lines extend- 
ing more or less beyond the edges of the 
(5) [1912] 15 0. C. 58=15 I. C. 202. 


stamp on to the paper on which the 
document was written, had been cancelled 
in a sufficiently effectual manner to 
satisfy the provisions of S. 12, Act 2 of 
1899. We noticed at the time that there 
was a decision of the Bombay High 
Court in a different sense, namely, a 
case reported as Virabhadrapa v. Bhi- 
maji (6). But we regarded the two 
cases as to some extent distinguishable, 
and as a matter of authority we preferred 
to follow a decision of the Chief Court of 
the Punjab to which reference is made in 
our reported judgment Piran Ditta v. 
Mangal Singh (7). The question whe- 
ther a particular adhesive stamp has or 
has not been cancelled in a sufficiently 
effectual manner, so that it cannot be 
used again, is one which must obviously 
be considered with reference to the facts 
of each particular case. In the case now 
before us the defe'ndant-appellant has 
written his name close to the stamp on 
its left hand side. He has then continued 
the line which forms the upper portion 
of the writing in the Hindi character 
across the face of the stamp, and im- 
mediately against the right hand edge 
thereof has continued his writing by the 
insertion of words of formal acknowledg- 
ment. In all probability the only reason 
why he did not write across tlie face of 
the stamp was that he regarded it as un- 
lucky, or improper, to deface the Royal 
image by such writing. 

That he intended to effect a definite 
cancellation of the stamp seems to me 
beyond question, and also that both 
parties at the time regarded the cancel- 
lation as sufficient. It seems to me im- 
possible to treat the words of S. 12, 
Stamp Act, as requiring such a degree of 
cancellation as would make it physically 
impossible for any dishonest person to 
make hereafter a fraudulent use of the 
stamp label. It must be a matter of 
common knowledge that even the system 
of cancellation prescribed under the orders 
of the Government for Court-fee labels 
affixed to records and pajiers filed in the 
course of civil litigation, has been de- 
feated by fraudulent practices entered 
into by collusion with members of the 
record-room staff; yet it could not be 
suggested that the system of punching 
prescribed by the Government orders for 
such labels was not prima facie an 

(G) [1904] “28 Bom. mV 

(7) [1908] 207 P. \V. R. 1908. 
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adequate oaocellation of the stamp with, 
in the meaning of the law. 1 think a 
matter of this sort should be dealt with 
in a fair and equitable spirit and with a 
presumption in favour of honest dealing 
rather than of a deliberate intention to 
lay the basis for a subsequent fraud on 
■the revenue. In my opinion the stamp 
on the document now before us has been 
sufficiently cancelled within the meaning 
of the law, and the question upon which 
the two Courts below have differed does 
not strictly arise for determination. 
Under the circumstances of che case, no 
objection having been taken by the plain- 
tiff, and the order of the District Judge 
having presumably been complied with 
30 far as the plaintiff is concerned, I 
think the proper course for us is simply 
to dismiss this appeal, and I would do so 
accordingly with costs. 

Walsh, J. — I entirely agree. As the 
•matter has been so fully discussed, I pro- 
pose to add a word or two on both points. 
In my opinion this document is plainly 
a memorandum of agreement within the 
terms of Article 5 of the Schedule to the 
Stamp Act, and any other view is almost 
unarguable. It is true that it contains 
an acknowledgment of liability for a 
definite sum but it also contains a term 
to pay interest thereon, involving 
future liability. I agree with the view 
taken in the cases of Midchand Lala v. 
Kashibullav Biswas (2) and Enatullah 
Biswas v. Gajarudai Biswas (8), each of 
which bears a similarity to this case. 
Without venturing to differ from the 
view taken in Udit Ujwdhya v. Bhawani 
Din (3), I note that the Chief Justice in 
that case described the document in 
the following language: 

To Uf? it appears to bo nothing more than a 
mere momoraiidsm or note drawn up between 
the parties as to a transaction which had just 
been settled between them." 

That is a descrijition of a memorandum 
of agreement and would have brought 
the document within Art. 5 if the point 
had been taken. I agree with my brother 
that it would appear from the report in 
Udit Upadhya v. Bhawani Din 03) that 
the point was not present to the Chief 
Justice s mind. On the other point I 
agree entirely with my brother Piggott’s 
judgment in Oudh Cases, Mohamynad 
/Unir Mirza Beg v. Babu Kedar Nath 
(5). All that a Court has to look at, in 


1919 

my judgment, under S. 12, is whether 
the adhesive stamp has been in any 
effectual manner cancelled so that it can- 
not be used again. I think that means 
that it cannot lawfully or conscien- 
tiously be used again. My brother hat 
pointed out in a passage which I cannot 
do better than quote: 

“It is difficult to see how any one without dii- 
troying an adhesive stamp altogether can so 
cancel it as to make it absolutely impossible for 
an expert forger to remove the mark and make 
use of it elsewhere." 

t 

It is not everybody who can write 
with success upon a recently affixed 
adhesive stamp. A stamp may bealmosfc 
entirely defaced by accidentally upsetting 
ink all over it. That would not be a 
cancellation. On the other hand a line 
deliberately drawn through it with the 
object of canelling it is, in may opinion, 
as effectual a cancellation as writing part 
of a signature or of a date upon it. It 
is the method adopted by some banks 
for cancelling the name on a cheque 
which has been paid. In this case the 
writer chose to sign his name on one 
side of the stamp, to add certain re- 
quisite particulars on the other side of 
the stamp and to unite the two pieces of 
writing by a continuous line drawn 
across the stamp. I tliink that was an 
effectual cancellation and I agree with 
the Oudh case that whether the require- 
ment of the law as to the cancellation of 
the stamp has or has not been sufficiently 
met is a question to be determined upon 
examination of the document in each 
particular case. The result in this case 
is that the plaintiff must treat this docu- 
ment as covered by Art. 5 and pay the 
additional duty. 

By the Court. — We dismiss this ap- 
peal with costs. 

V.R./r.K, Appeal dismissed, 
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Tudball, J. 

Bayu Nfl/'M/J— Applicant. 

Y. 

Eynperot — Opposite Party. 

Criminal Misc. No. 192 of 1918, Deci- 
ded on 26th October 1918 for transfer of 
a case jiending in the Court of the Sess. 
Judge, Farrukhabad. 

Criminal P. C. (1898), Ss. 344 and 526 — 

Sessions trial once begun should be con- 
tinued de die in diem — Single day fixed for 
trial — Trial not possible to be completed in 


(8) LPJ07] n 0. W. N. 112'2. 
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one day — Sessions Judge should postpone 
trial— Refusal is ground for transfer. 


Ordinarily a Sessions trial onoe begun should 
be continued de die in diem until it is dnisbed. 
No such case should be adjourned for heating 
except for very good reasons. [P 201 0 2l 

When a single day was fixed for a Sessions ’ 
trial and it was obvious that owing to the large 
number of witnesses to be examined the trial 
could not be completed on that day: 

Heldy (1) that under these oircumstances the 
Sessions Judge should have postponed the trial 
to some subsequent date when it could be con- 
tinued de die in diem. [P 202 0 1] 

(2) that the refusal of the Sessions Judge to 
postpoue the trial was a ground for transferring 
the case to some other Court. [P 202 C 2] 

G. P. Boy and Satya Chandra Mukerji 
— for Applicant. , . 

A. E. Byves — for the Crown. 

Judgment. — This is an application 
for the transfer of the case of Ki7ig- 
Emperor v. Bam Sarup pending in the 
Court of the Sessions Judge of Farrukha- 
bad to some other Court either in that 
district or any other district. The ground 
on which the application is pressed is 
based on the facts, to be found stated in 
Para. 9 of the affidavit filed with the ap- 
plication. It is an allegation to the 
effect that in the week between 9th and 
14th September last the Presiding Judge 
adopted a practice in regard to the dis- 
posal of his work which made it very 
difficult, if not impossible, for an accused 
person to properly defend himself. The 
allegations are that the Sessions Judge 
fixed 6nly one day for each Sessions case, 
whatever the number of witnesses to be 
heard; that ho commenced very early in 
the morning, sat through the day and 
continued the case till late in the even- 
ing: with the result that the counsel en- 
gaged on both sides were reduced more or 
less to a state of exhaustion and were 
unable to do justice to their cases. The 
case which is now in question was called 
for hearing at about 11-15 A. M. There 
were twelve witnesses for the prosecution 
and twenty-seven for the defence. The 
date was 13th September, for the 14th 
September was fixed another heavy case. 

It was therefore clearly impossible for 
the present case to have been tried and 
completed on 13th September. An ap- 
plication was then made to the Court on 
tKe same day when the case was called, 
asking for an adjournment in order to 
enable the accused to apply to this Court 
for transfer of the case. The grounds on 
which the application was intended to be 
made were also set forth at the request 
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of the Judge below in the application for 
adjournment. Two grounds were men- 
tioned therein, one of which requires no 
consideration at the present moment as 
it is admitted that it was stated in error. 
The second ground was as follows: 

“Moreover only one day has been fixed for this 
case in which twelve witnesses have been sum- 
moned for the prosecution and a largo number 
(I believe over twenty-five) for the defence. The 
case can begin sometime about 11-15 A. M. and 
the witnesses for the prosecution can be finished 
late in the afternoon about 4 or 6 P. M, If the 
Court sits after that hour and takes the evidence 
for the defence, the lawyers engaged would be too 
tired to do their duty by their clients and his 
interest would suffer if the evidence is prolonged 
late in the evening.*’ 

There is an order below this granting 
the application for adjournment and 
fixing 9th October with a note on this 
ground. In regard to the second ground 
the order runs as follows: 

“A further reason given is that the case would 
begin about 11-15 A. M. and the vakil thinks 
there would not be time for all the witnesses to 
be hoard to-day. In that case an application for 
adjournment could have been made at the end of 
the day but no such application or request has 
been made. There was time between SObh 
August and to-day to move the Hon’ ble High 
Court to transfer the case, but no steps have been 
taken till to dav.” 

The learned Sessions Judge in answer 
to this application has submitted a note 
in which he has given his reason for 
fixing the 13th of September for the 
hearing of this case. He says: 

‘"It seemed best to fi.x the 18tb September for 
this case and if that date proved insufticient. to 
give further dates forbearing on 9th October aud 
subsequent dates.” 

Admittedly the 13th of September 
was the only vacant date on his list. It 
seems equally clear that one day was an 
utterly insufficient allowance of time for 
the trial of this case. Ordinarily a Ses-. 
sions trial once begun should be con- 1 
tinned de die in diem until it is finished 
No such case should be adjourned foi 
hearing except for very good reasons. If 
necessitates a further attendance on the 
part of both the witnesses and the asses- 
sors (whose memory of the evidence is 
bound to fail in consequence), and it has 
repeatedly been laid down by this Court 
that when once a case has begun, even 
in civil litigation, it should, if possible, 
be heard de die in diem. The learned 
Judge's fixing of 13th September for the 
'trial of this case was obviously in- 
advisable. He refers to an appiicaticn 
which had been made for the transfer of 
the criminal case fixed for 14th Septem- 
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her. He remarks thab it appeared likely 
that the 14tli September would also be 
free. On this he obviously could not 
count, for in the result the case fixed for 
14th September was not transferred.^ In 
paragraph G of his note the Sessions 
Judge remarks: ,. * • 

“The learned vakil for the applicant was in- 
formed, when the case was called on in the 
morning of 13th September, that if more time 
was required for the case it would be heard on 
further dates beginning from 9th October. 

This may have been so, but the prac- 
tice in adjourning such a caso is obvi- 
ously an improper one, as I have already 
pointed out above. The learned Judge 
further remarks that the learned vakil 
intimated that lie did not want to do 
any work during the vacation, \\hich 
remark appears to have been based upon 
something said not by the learned vakil 
but by anther gentleman in Court. The 
latter part of this clause ends with a 
surmise that the learned vakil was not 
prepared in the case and was not pre- 
pared to go on with it. This appears to 
be pure surmise and without any basis 
whatsoever and seems to have arisen out 
of remarks which passed between the 
Bench and the Bar on tho day in ques- 
tion. In regard to the allegation made 
in para 9 of the affidavit, the Judge has 
merely remarked that this allegation 
dealt with the trial of other cases in tho 
previous four days and had nothing to do 
with the present case and that he is 
in-epareJ to furnish an explanation if 
called upon. This is rather avoiding tho 
point which has lieon raised in the affi- 
davit, and that point is that tho practice 
of the Court for the four preceding days 
had been such as to show to tho accused 
aul his learned vakil that it would be 
practically impossible cn Idth September 
bo place the accused’s caso properly be- 
fore tho Court. If tho leained Sessions 
Judge would only think, he would see 
that it was obviously impossible for 
Counsel engaged in tho case to work 
from early morning till late in the even- 
ing. The hours during which his Court 
should be open have been laid down by 
tills Court, and it is only in exceptional 
cases and for exceptional reasons thab 
any deviation should bo made from tho 
rule. The actions of the Judge, in my 
ojMuion, lias been decidedly inadvisable 
and in a certain sense improi»er. Tho Idth 
Septeinbor ouglib never to have been iixel 
for tho trial of this case. Jt obviously 
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could not be tried on that date and if ho 
had been well advised tho Judge.would, 
on 13th September without any further 
question, have adjourned the case straight 
away as it was impossible for him to 
finish it. The Judge’s vacation was to 
begin on 15th September, Saturday the 
14th September being the last working 
day. It is obviously unfair to the public 
as well as to the Bar to adopt the pro- 
cedure which the learned Judge did 
adopt on this occasion and the accused 
was justified in putting in bis protest. 

In the circumstances, therefore, and in 
view of the friction which has arisen in 
the matter, I think it advisable to trans- 
fer this case and I hereby direct that it 
be transferred to the Court of the Assis- 
tant Sessions Judge of Karrukhabad for 
trial. 

v.B./p.K. Case transferred. 
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Banerji, J. 

Tliiinar Khan and oilers— Plaintiffs — 
ApiJellants. 

V. 

ChaJifl Khan and Defendants— 

Respondents. 

Second Appeal No. 412 of 1917, De- 
cided on 27bh March 1919, from decision 
of Dist. Judge, Meerut, D/- 1st March 
1917. 

Mahometan Law — Succestion — Possession 
of brother amounts to possession of sisters 
also unless brother repudiates claim of 
sisters — Cosharer, adverse possession. 

In a Mabomodau family the possession of a bro- 
ther shouUl be deoraeJ to bo the possession of his 
sisters alsounless the brother repudiates the claim 
ofthc sisters and asserts a ri^ht in himself. Apart 
from Mabomedan la’v however tho possession of 
one cofhar^r would regarded on behalf of all 
the other cosbaror.s, unless there is any act on 
the part of the cDsharcr in possession which 
amounts to the ouster of the other cosharers. 

[P 203 C 1] 

S. M. Sulaivian—iov Appellants. 

Tcj Bahadur Sajmi and G. Agarwala 
— for Rosi^ondonts. 

Judgment. — This is an appeal against 
a decree of tiie lower appellate Court dis- 
missing the suit of the plaintiffs for 
possession of a half-share in a certain 
property. The aforesaid property be- 
longed originally to ono .damiat Khan, 
wlio died many years ago leaving a son, 
Chand Klian, and three daughters. One 
of tho daughters, Mt. Rani, has died 
chililoss. Plaintiff 1 is tho son of one 
of the daughters, Mt. Sbitabo, and plain- 
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tiffs 2 and 3 are the grandsons of another 
daughter, Mt. Daleha. Ohand Khan’s 
name was entered in the revenue ■ papers 
in regard to the property and he made 
several mortgages in favour of Mohan 
Lai, defendant 2, who has got a decree on 
his mortgages. The plaintiffs assert that 
the daughters of Jamiat Khan were in 
possession of their shares. . According to 
Mahomedan law half of the property of 
Jamiat Khan went to Ohand Khan the 
son, and the other half was inherited by 
his sisters the ancestors of the plaintiffs. 
It is this half-share of which plaintiffs 
claim ’possession and they assert that 
Ohand Khan had no right to mortgage 
that share. The plaintiffs allege that the 
daughters of Jamiat Khan, and after 
them the plaintiffs have been in enjoy- 
ment of the profits of the property and 
that Ohand Khan had no exclusive right 
to take the property or to make the 
mortgages. The suit was defended on 
the ground of adverse possession and also 
on the ground that the mortgagee took 
the mortgages on faith of the entries in 
the revenue papers and that S. 41, T. P. 
Act and S. 115, Evidence Act, protected 
him and barred the plaintiffs' claim. The 
Oourt of first instance dismissed the suit 
and the lower appellate Oourt affirmed 
the decree of that Court, The learned 
Judge in his judgment says, 

“though Ghand Khan’s sisters were heirs of the 
property they never put forward any claim to it 
and there is no evidence worth the name that 
they had ever been in possession of the shares.” 

This view of the learned Judge is not 
correct. In a Mahomedan family the 
possession of the brother should be 
deemed to be the possession of the sisters 
also unless he repudiated the claim of the 
sisters and asserted a right in himself. 
Even if the family had not been a Maho* 
medan family, the possession of one co- 
sharer would be deemed to be the posses- 
sion of the other cosharers unless the 
cosharer in possession had done any act 
which would amount to an ouster of the 
other cosharers. This view was held by 
their Lordships of the Privy Council and 
has been held by this Court in several cases 
to which I deem it unnecessary to refer. 
The learned Judge ought, therefore to 
have found whether Ohand Khan denied 
the title of his sisters and excluded them 
altogether from the property. S. 115, 
Evidence Act has no application to the 
present :case. The sisters did nothin^ 
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which induced the mortgagee to take a 
mortgage of the property. That section 
is clearly no bar to the present suit. 

The mortgagee relied on S. 41, T. P. 
Act but in order to make that section 
applicable it was necessary to find not 
only that the brother Ohand Khan was 
put forward as ostensible owner of 
the property but it must also be found 
whether the mortgagee after taking 
reasonable care to ascertain that the 
transferor to him had power to make the 
transfer had acted in good faith. The 
learned Judge has not found whether 
the mortgagee made any inquiry whatso- 
ever. In order to enable this Court to 
decide the appeal it is necessary to have 
findings from the Oourt below on the 
following issues which I refer to that 
Court under O. 41, E. 25, Civil P. 0. : 
(1) Were the daughters of Jamiat Khan 
and after them the plaintiffs in receipt 
of the profits of the property owned by 
Jamiat Khan? (2) Did Ohand Khan 
ever deny the title of his sisters and set 
up in himself a right adverse to them ? 
If so when and in what manner and 
were the sisters aware of his act ? (3) 
Did the mortgagee Mohan Lai make any 
inquiry as to the title of Chanel Khan 
and did he act in good faith ? The Court 
will take such additional evidence as the 
parties may adduce relevant to the above 
issues and on receipt of its finding ten 
days will be allowed for filing objections. 

V.B./r.k. Order accordinghj. 
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Rapique and Lindsay, J.J. 

Plaintiff— Appellant. 

V. 

Po.}asRa,7n and dnotlier — Defendants 
— Respondents. 

First Appeal No. 23 of 1917. Decided 
on 22nd January 1919, from decision of 

Addl. Sub-Judge, Saharanpur, D/- 28th 
September 1916. 

, Civil P.C.(1908j,S. 92-Suit foiling with- 
in provisions of S. 92 and not complying with 

*^*SJ*^*^®*”®f'^* section is not maintainable. 

The provisions of S. 92 are mandatory and bar 
a suit for any of the reliefs mentioned in the 
section oscept by a suit properly constituted in 
iccordance with the section. [P 005 c 1] 

regard to the provisions of sub-section 

1 right of the 

plaintiff that has to be looked to but also the 

nature of the relief which the plaintiff seeks 
and if the relief asked for is one which is speci- 
fied in sub-S. ( 1 ), the direction laid down in the 
section must be obeyed. [P 205 G il 
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By a compromise defendants 1 and 2 were de- 
clared trustees of certain wakf property and it 
was declared that the plaintiff was entitled to 
get accounts from them. Plaintiff brought a 
suit for accounts against defendants 1 and 2 and 
for a declaration that defendants 8 and i had 
no concern with the management of the trust 

property: 

Held: that the suit fell within the provisions 
of S. 02 and that the requirements laid down by 
the section not having been complied with, the 
suit was not maintainable. [P 205 0 1] 

Nihal Cliand—ioT Appellant. 

Eaidet — for Respondents. 

Judgment. — It appears that one Mt. 
Mangla built a temple in the town of 
Kankhal many years ago. She was a 
spinster and in 1873 sheadopted one Har 
Dayal as her son. He predeceased her 
leaving him surviving two widows Mt. 
Thakuri and Mt. Sangto. 

Mt. Mangla created a trust in favour 
of the temple that she had built by means 
of two w'ills of 1896 and 1900, dedicat- 
ing all her property to the deity (Tha- 
kuiji). In the two wills by which she de- 
dicated the property, she appointed 
Bhikam Singh, a relative of her brother 
Megh Singh, as muttawali of the dedi- 
cated property, and further stated that 
after Bhikam Singh, the eldest member 
of the family of Megh Singh would be 
the trustee. At the time of her death 
Bhikam Singh was away at his own vil- 
lage in the Kangra Valley and the widows 
of Har Dayal, the adopted son, obtained 
mutation of names in their favour from 
the Revenue Court in respect of the wakf 
property, describing themselves as mana- 
gers. In 1906 Paras Ram and Ralla Ram, 
afterobtainingsanction under S. 539of the 
old Civil r. C. sued for the removal of Mts. 
Thakuri and Sangto from the manager- 
ship of the wakf property, on the allega- 
tion among others that they \vere mis- 
managing the property. The two ladies 
defended the suit by denying that they 
were managers of the wakf. They said 
that their husband, liar Dayal, was the 
absolute owner of the property and that 
they had inherited it from him. The 
learned District Judge found that the 
property was wakf and that the two 
ladies had obtained possession as managers 
and had been guilty of mismanagement. 
He accordingly ordered their removal 
and appointed Paras Ram as the manager 
of the property. The two ladies pre- 
ferred an appeal to this Court and the 
decree of the first Court was set aside 


and the case was remanded for trial for 
reasons which do not appear on this 
record. After the remand there was a 
compromise between the parties under 
which Paras Ram and Bhagwan Singh 
were admitted to be the managers and 
trustees of the property and the right of 
Mt. Sangto to get accounts from them 
was declared. The compromise is dated 
26th July 1909. Presumably a decree in 
terms of the compromise was passed. 
The result of the former litigation was 
that Paras Ram and Bhagwan Singh were 
appointed managers of the wakf pro- 
perty. 

On 3rd January 1916 the suit out of 
which this appeal has arisen, was brought 
by Mt. Sangto against Paras Ram, Bhag- 
wan Singh and two others for two re- 
liefs, namely first, that Paras Ram and 
Bhagwan Singh be made to render ac 
counts of the wakf property from 1905, 
that is after the death* of the former 
manager up to-thedate of the institution 
of the suit, and, secondly, that Ralla 
Ram and Dewan Chand, defendants 3 
and 4, be declared to have no concern 
with the management and collection of 
the income of the wakf property.. The 
second relief was asked for on the allega- 
tion that defendants 3 and 4 were with- 
out any right taking part in the manage- 
ment of the wakf property. The claim 
was resisted on various pleas. One of 
the objections raised for the defence was 
that the suit was not maintainable, 
inasmuch as the provisions of S.92, Civil 
P. C., had not been complied with. The 
learned Subordinate Judge allowed this 
plea and dismissed the claim. Mt. Sangto 
in her appeal to this Court contends that 
her suit is maintainable. It is argued 
on lior behalf that under the compromise 
of 26th July 1909 she was given the right 
to claim accounts from defendants 1 and 
2. It is on the basis of that compromise 
that she is now asking for rendition of 
accounts. As to the relief with regard to 
defendants 3 and 4, it is against persons 
who have no concern with the manage- 
ment of the wakf property and may there- 
fore be considered to be trespassers, and 
hence the provisions of S. 92, Civil P. C. 
do not apply to her case. In developing 
his argument the learned counsel for 
the appellant suggested that defen- 
dants 1 and 2 were not the managers of 
the wakf property, but were only agents 
for the appellant and therefore the pre- 
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sent; suit is not one of the nature con> 
templated by S, 92, Civil P. C. 

Having regard to the former litigation 
and the decree in that case as also the 
language of the compromise, this conten- 
tion of the learned counsel for the ap- 
pellant is untenable. It is quite clear 
from the said document that defen- 
dants 1 and 2 were appointed trustees 
under a decree passed in a suit properly 
constituted under S. 539 of the old 
Civil P. C. The compromise on the 
strength of which the plaintiff claims ac- 
counts does not, in our opinion, enable 
her to evade the provisions of S. 92. All 
that can be said on the basis of the com- 
promise is that she is interested in the 
wakf property and can claim accounts 
from the trustees in a properly consti- 
tuted suit. To put it differently she can 
go to the proper authority and show the 
compromise in order to move him in the 
matter. The compromise gives her an 
interest in the wakf property. Having 
regard to the provisions of sub-S. (2), 
S. 92, Civil P. G., it is not only the right 
of the plaintiff that has to be looked to, 
but also the natuie -of the relief which 
the plaintiff seeks, and if the relief asked 
for is one which is specified in sub-S. (l), 
the direction laid down in the section 
must be obeyed. The provisions of S. 92 
are mandatory and bar a suit 'for any of 
the reliefs mentioned in it except by a suit 
properly constituted in accordance with 
that section. The real relief sought in 
the case was with regard to the rendition 
of accounts. The other relief was merely 
ancillary and may be disregarded for the 
purposes of this appeal. We agree with 
the lower Court in holding that the suit 
is not maintainable. The appeal fails 
and is dismissed with costs. 

v.b./r k. Appeal dismissed. 
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Eafique, J. 

Shanker Lal and others — Applicants. 

V. 

Emperor -Opposite Party. 

Criminal Eevn. No. 202 of 1919, De- 
cided on 22nd May 1919, against order 
of Dist. Magistrate, Farrukhabad, D/- 
12th March 1919. 

Criminal P. C. (1898), Ss. 110 and 125 — 
Security for good behaviour— District Magis- 
trate cannot under S. 125 cancel bond exe- 
cuted on order under S. 110— Proper course 


is to submit case to High Court with re* 
commendation that bond be cancelled. 

Section 125 does not confer appellate or re 
visional jurisdiction upon a District Magistrate 
enabling him to cancel a bond executed in pur- 
suance of an order under S. 110 of the Oode, 
upon an application . made to him in this be- 
half. The proper course in such a case is for 
the District Magistrate to submit the case to 
the High Court with a recommendation that 
the bond be cancelled, if he is of opinion that 
this should be done. LP 20G C 1] 

Uma Shankar Bajpai — for Appel- 
lants. 

Sital Prasad Ghosh — for Opposite 
Party No. 1. 

E, Malcomson — for the Crown. 

Judgment. — The facts which have 
given rise to this application in revision 
are as follows; One Daryai Singh was 
the owner of certain fields. He gave a 
lease in respect of them to Bikram Singh 
and subsequently gave a mortgage in res- 
pect of the same fields to Karam Singh, 
the brother of Bikram Singh. After the 
execution of the lease and the mortgage 
deed Daryai Singh sold the said fields to 
one Sardar Singh. There was a dispute 
between the vendee on the one side and 
the lessee and the mortgagee on the 
other, as to the possession of the fields. 
Sardar Singh was successful in the end 
and obtained a decree from this Court 
to the effect that the lease to Bikram 
Singh was void and ineffectual but that 
the mortgage was valid. After the decree 
of the High Court, Sardar Singh re- 
deemed the mortgage and obtained pos- 
session over the fields in question through 
the civil Court. Sardar Singh died some- 
time after the redemption of the mort- 
gage. The son of Sardar Singli let the 
fields in question to some of the appli- 
cants. The latter were resisted in their 
attempt to show the fields by Bikram 
Singh and his friends, who declined to 
give up possession and maintained that 
the lease in his favour gave him the 
right to retain the fields. The police, 
finding that there was a likelihood of a 
breach of the peace sent up both parties, 
namely, the applicants and Bikram Singh 
and his friends to the Magistrate with a 
report that security should be taken for 
keeping the peace under S. 107, Criminal 
P. C. The case came up before the 
learned Joint Magistrate, who made an 
order on 19th December 1918 directing 
both parties to give bonds for keeping 
the peace. Bikram Singh went up in 
revision to the Sessions Judge from the 
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order of 19th December 1918 and his 
application was rejected on 10th Febru- 
ary 1919. Before the disposal of the 
application by the Sessions Judge, 
Bikram Singh filed an application to the 
District Magistrate which was either by 
way of revision or appeal. The applica- 
tion was filed on 8th February 1919. 

The learned District Magistrate went 
into the merits of the case and consi- 
dered the rights of the parties and came 
to the conclusion that the bonds taken 
from Bikram Singh and his friends should 
be cancelled and those taken from the 
applicants before this Court should be 
maintained and that the latter should 
go to the proper Court to have their 
rights determined. The applicants be- 
fore this Court contend that the order 
of the learned District I\Iagistrale is not 
according to law, though it purports to 
have been made under S. 125, Criminal 
P. C. I think that the contention for 
the applicants is correct. The learned 
District Magistrate has disposed of the 
order of 19th December 19lS as if he 
were sitting as an appellate Court. The 
proper course open to the learned Magis- 
trate was to have considered the applica- 
tion of Bikram Singh and others as an 
application for revision and to have re- 
commended to this Court the cancella- 
tion of the bonds of Bikram Singh and 
his friends, if he thought it proper to 
do so. The case of Banarsi Das v. Var- 
tah Singh (l) is in point. I allow the 
application and set asile the order of 


the learned District Magistrate, dated 
12th March 1919. 


_v.b_/p.k. Aj)pUcritio7i allowed. 

(1) Li r.' 
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Bankrji, J. 

Mt. Bashirunnisa and others — Plain- 
tiffs — Appellants. 

V. 

Bunyad Ali and — Defendants 

— Respondents. 

Second Aiipeal No. ()->9 of 1917, De- 
cided on 27th !March 1019, against the 
decree of Addl-Judge, MoradalKid, D -7th 
March 1917. 

Mahometan Law — Marriage — Witnesses 
need not be of particular type — Wilresse 
must be present — Marriage without wit- 
nesses is merely irregular. 

I'lul.T tlio ^fahomedan law, it is not iiecos^aiy 
that tlio witnesses to a maniago sliouKl be of a 
particular type or a particualr class: all that is 


necessary is that there should be present wit' 
nesses to attest the conclusion of the contract. 

A marriage contracted without witnesses how- 
ever is not illegal; it is merely irregular and 
the irregularity would be cured by consum- 
mation of the marriage. [P 207 0 1] 

S. M. Snlaiman — for Appellants. 

Gohul Brasad and Baleshwari Prasad 
— for Respondents. 

Judgment. — The suit which has 
given rise to this appeal was brought by 
Mt, Bashirunnisa and two purchasers 
from her for partition of two sihams out 
of eight sihams of property alleged to 
have belonged to one Khadim Ali. Ba- 
shirunnissa stated that she was the 
second wife of Khadim Ali and aS such 
was entitled to two sihams out of eight 
sihams. Khadim Ali died in May 1916 
leaving no issue. The defendants are his 
brother and sisters. If Mt. Bashirunnisa 
was the widow of Khadim Ali she in- 
herited the share claimed by the plain- 
tiffs. The defendants however denied 
that Mt. Bashirunnissa was married to 
Khadim Ali and they stated that she 
lived w'ith him as a servant and cook. 
They also raised a question as to the 
ownership of the houses claimed. The 
Court of first instance found in favour of 
the plaintiffs and decreed the claim. 
The defendants appealed and in their 
appeal in the lower appellate Court the 
onlyquebion whicli they raised was whe- 
ther it had been proved that Bashirun- 
nisa was the lawfully married wife of 
Khadim Ali. Bashirunnisa had a hus- 
band who died some years ago. It is 
alleged that after the death of her first 
husband she was married to Khadim Ali 
who was about 70 years of ago. It was 
proved that she lived with Khadim Ali 
for nearly seven years in the same 
house, and it is manifest from the evi- 
dence and the finding of the Court of 
first instance that they lived as man and 
wife. It has also been proved that 
Khadim Ali whilst identifying Mt. Ba- 
shiiunnisa beforotheSub- Registrar at the 
time of the registration of a sale deed 
executed by licr in regard to property 
in’ooritod by her from her fust Inisband 
stated that she was his second wife. In 
addition to this the learned Munsif found 
that there wore two witiiesses to prove 
tlio fact of the marriage. In s]iite of all 
tdiis evidence, the learned Judge of the 
lower appellate Court has dismissed the 
suit on the ground that it had not been 
proved that Bashirunnisa was legally 
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married to Khadim Ali. The learned 
Judge says that no “formal'’ witnesses 
to the marriage have been produced al- 
though two -witnesses have sworn that in 
their presence the marriage took place. 
The learned Judge cites a number of 
authorities, the effect of which is to lay 
down that amongst Sunnis it is necessary 
for the validity of a marriage that there 
should be a proposal and acceptance by 
the contracting parties in the presence 
and hearing of two male or one male and 
two female witnesses. What the learned 
Judge moans by “formal witnesses” it is 
difficult to understand. In the present 
case, as stated above, there are two wit- 
nesses who stated that in their presence 
the marriage was celebrated, the nikah 
was read by the Maulvi and the dower 
was fixed. 

The contracting parties were persons 
of advanced years and the lady was 
personally known to the persons who 
performed the marriage ceremony. I 
have had the evidence of the witnesses 
Sharafab Ali and Abdul Salam read out 
to me. Both of them depose that they 
were present at the time when Bashir- 
unnisa was married to Khadim Ali and 
that in their presence the marriage took 
place, the formula was read and the 
dower was fixed. It is not necessary, 
according to Mahomedan law, that the 
witnesses should be of a particular type 
or a particular class. All that is required 
is the presence of two witnesses at the 
time of the contract of marriage; and 
such witnesses we have in this case. In 
addition to the witnesses we have the 
admission of Kadira Ali that Bashir- 
unnisa was his second wife and we have 
the further fact that they lived together 
for nearly seven years. According to 
Mr. Ameer Ali (see Mahomedan Law, 
Vol. 2, Edn. 3, p. 325), what is neces- 
sary is that there should be witnes- 
ses present to attest the conclusioo of the 
contract, bub a marriage contracted with- 
out witnesses is not illegal. If there 
were no witnesses to the contract the 
marriage would be irregular and this 
irregularity would be cured if the mar- 
riage was consummated. In the present 
case there was no illegality or irregula- 
rity in the marriage, and if there was 
any irregularity that was cured by the 
fact that the two lived together for 
nearly seven years, a fact from which 
consummation of the marriage may be 


reasonably presumed. In my opinion, 
the decree of the lower appellate Court 
was incorrect, and the view which the 
learned Judge took is too technical to be 
accepted. This being the only question 
which was 'urged in the Court below, 
and the finding of the Court below on 
that question being, in my opinion 
erroneous, 1 allow the appeal, set aside 
the decree of the Court below and res- 
tore that of the Court first instance. 
The appellants will get their costs in all 
Courts including in this Court fees on 
the higher scale. 

v.B./r.k, Appeal allowed. 
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Tudball, J. 

Bhim Singh — Accused — Applicant. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 716 of 1913, De- 
cided on 28th November 1918, from order 

of Sess. Judge, Kumaun. 

Criminal P, C. (1898), Ss. 94 and 165 — 
Search of house of person suspected of theft 
— Assault on Police Officer conducting search 
is offence within Penal Code (1860), S. 353. 

Accused’s brother v.'as suspected of having 
committed a theft of some property from his 
master. The complainant, an Inspector of Police, 
went to search bis quarters, whereupon the 
accused assaulted complainant. 

Held: tb.at the accused’s brother being a mere 
suspect at the time of the attempted search, 
the search was not illegal and was justified 
under Ss. 04 and 165, Criminal P. C., and that 
the accused was therefore guilty of an offence 
under S. 353, Penal Code. [V 207 C 2J 


ill. L. Aganoala—iox Applicant. 

R. Malcomson — for the Crown. 

Judgment. — The applicant has been 
convicted under S. 353, T. P. C., of hav- 
iog caused simple hurt to a police oflicor 
in execution of his duty. lie is a brotlier 
of one Sham Singh, who was suspected 
of having committed thoft of soma pro- 
perty from his master. Inspector Mours 
went to search his quarters, whereuponj 
the apnlicant Biiim Singh assaultel liiin.i 
The plea taken is that the scare!’, al- 
ton’pted to be ma.de by Tnsi^ector Mour? 
was not authorised by law under S. 163, 
read with S. 9-1, Criminal V. C., in tiiatl 
Sham Singh was an accused person ! 
With this contention I cannot possibly! 
agree. Ss. 91 and 165 are perffctly plaim 
and their language is wide onougi\ to coverj 
the case. In the first place, at the mo-j 
ment of the attempted search Sham Singh' 
w’as not an accused person. It is true 
that he was suspected but nothing more,' 
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and he is clearly a person to whom an 
order could have been issued under S. 94, 
and as in the circumstances it was highly 
improbable that he would produce the 
stolen articles, the search was justified 
under S. 165 of the Code. There remains 
the question of sentence. The assault 
on Inspector Mours was by no means a 
serious affair. Apparently all that Bhim 
Singh attempted to do was to seize him 
by the throat and in so acting he left 
three scratches on Inspector Mours’s 
face, two on the jaw and one by side of 
the nose. He then took to his heels and 
bolted. The offence, no doubt, has been 
committed, but at the sametime it seems 

to me that a sentence of two years’ 

% 

rigorous imprisonment is quite uncalled 
for. The police must of course be pro- 
tected and the offence is a serious one. 
If the parties had been private persons 
the sentence would probably have been 
a small fine. The fact that the assault 
was made upon a police officer in the 
execution of his duty increases thegravity 
of the offence and calls for a severer sen- 
tence tlian a fine, but a sentence of two 
years’ rigorous imprisonment seems to 
me beyond all bounds. I therefore al- 
low the application to this extent that 
I reduce the sentence from one of two 
years' rigorous imprisonment to one of 
six months’ rigorous imprisonment. 

V . r. . / B . K . Sen te u ce red need. 
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Banebji and Kapiqui:, JJ. 

Burga Prasad and others — Decree- 
holders — Appellants. 

V. 

ShamJdiu — Judgment-debtor — Besi’cn- 
(leut. 


Lettors Patent Appeal No. IGS of 1917, 
Decided on SOtli ?^Iay 1019, from judg- 
ment of Tuclball, J., DA 20th November 


1917. 

Civil P. C. (1908), S. 60. Proviso ci.(0- 
Office of Mahabrahman or Blrtacharji is 
right to perform personal service. 

'Pho office of a Maliabralnnau or a Blrtacharji 
is a right to porfoiju personal service and. as 
such, is exempt from attachment and s.ale in 
oxeentlou cf a decree under Cl. (f) of the proviso 
to S. CO. [P cos C 2] 


S. N. Sen — for Appellants, 

K. N. Katju for Despondent. 
Judgment. The (inestion raised in 
this appeal is whether in execution of a 
simple decree for money what is called 
Birtacliai ji can be sold at the instance of 


the decree-holder This Birt, as we under- 
stand it, is the office of Mahabrahman 
who officiates at funerals of Hindus and 
performs certain ceremonies. The appli. 
cation for the sale of this description of 
property has been disallowed by the 
lower appellate Court on the ground that 
it is a right of personal service within 
the meaning of Cl. (f) of the proviso to 
S. 60, Civil P. C., and is therefore exempt 
from sale in execution of a decree. This 
decision of the Court below has been 
affirmed by a learned Judge of this Court. 
He has referred to the authorities on the 
subject and we deem it unnecessary to 
repeat tliem. The only case which is 
directly in point is the decision of this 
Court in Dnrga Prasad v. Genda (l). In 
that case a learned Judge of this Court 
held that the Birt Mahabrahmani or right 
to officiate as a priest at the funeral ce- 
remonies of Hindus dying within a parti- 
cular district is a right of personal ser- 
vice within the meaning of S. 266 (f), 
Civil P. C., and as such is not liable to 
attachment or sale in execution of a de- 
creo. R. 60 of the present Civil P. C., 
corresponds to S. 266 of the old Code' 
We have not been referred to any case 
in which this ruling has been dissented 
from or the correctness of it has been 
questioned. The policy of the section 
apiiarently is to prevent such a compul- 
sory sale as might transfer property of 
this description to persons disqualified 
to perform the duties of the office [see 
the observations of Ranade, J., in Eaja- 
ram v. Gane-di (2)J. Reference has been 
made to cases in which it has been held 
that a IRrt Jijmani belonging to a Maha- 
lirahman may he mortgaged by a Maha- 
hrahraan to another Mahabrahman, but 
that analogy cannot apj)ly to the case of 
compulsory silo in execution of a decree, 
wliero a stranger might he the purchaser 
and he a person who can never perform 
tlie duties of a Mahabrahman. Wei 
think tliat tlie office of a Mahabrahman or! 
a ]^)ii tacharji, as it is called in the present 
instance, is a right to perform personal 
service and as such is exempt from at- 
tachment and sale in execution of a de- 
cree Under the lu'ovisions cf S. (iO, Cl. (f). 
We dismiss the appoil with costs. 


V.I'. Px.K. 


Appeid dismisse l. 


(ULI^^^MA W. N. h;a. 
(2) I 2:-3 tkm. DU. 
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PiGGOTT AND WaLSH, JJ. 

Bati Bam — Appellant. 

V. 

Nadar and another — Respondents. 

Second Appeal No. 836 of 1918, Deci- 
ded on 18th February 1919, against de- 
cree of Sub-Judge, Meerut, D/- 10th 
April 1918. 

Limitation Act. (1908), Ss. 6 and 7 and 
Art. 182 — Ss. 6 and 7 are not mutually ex- 
clusive — ^Execution of decree — Death of de* 
cree-bolder pending execution — Application 
by son who was manager on his own behalf 
and on behalf of his minor brother to be 
brought on record as legal representatives 
proving infructuous — Application by minor 
brother made within three years of his at- 
taining majority but three years after previ* 
ous application held time barred. 

A decree absolute was passed on 19th Deeember 
1906, in favour of one M. On 23rd, September 

1909, M. put the decree in execution. While the 
execution proceedings were pending he died. On 
29th, September 1910, his son J. applied on his 
own behalf as well as on behalf of his brother R. 
who was a minor, to be brought on the reeord as 
legal representatives of the deceased decree-holder 
and he also asked to be allowed to act as the 
next friend of R. Notices were issued to the 
judgment-debtor and lOth, December 1910, was 
fixed for orders. Meanwhile J. died and his 
pleader informed the Court on 24th, November 

1910, of this fact and further stated that he had 
no instructions to proceed further with the ap- 
plication. On 10th December 1910, theCmrt 
ordered the original application for execution 
made by M. to be struck oti the files of pending 
cases. Subsequently R. having attained majority 
presented to the Court on 16to July 1917, an ap- 
plication for execution of the decree, which pur- 
ported to be made in continuation of the original 
application made by M: 

Held', (1) that the order of the ICth December 
1910, having finally disposed of the application 
of 29th September 1910, R’s application could 
not be treated as one asking the Court to take up 
again the former application as one in respect of 
which no proper orders had as yet been passed; 

, . IP 209 0 21 

(2) that R's application having been made 
more than three years after the application of 
29th Septemler 1910, it was time barred, irres- 
pective of the fact that it was made within three 
years of R's attaining majority, inasmuch as J. 
as manager of the joint family, could have alone 
executed the decree and given a valid discharge 
in respect thereof. (P 210 Cl 2] 

Sec i^n^ and 7, are not mutually exclusive; 
the latter section supplements the former. 

[P 210 G 2] 

M. L. Agarwala- for Appellant. 

S. Mushram — for Respondents. 

Piggott, J. This second appeal by a 
decree-holder in an execution case arises 
out of the following state of facts. One 
Munshi Lai held a decree absolute for 
sale on a mortgage passed on 19th Decern- 
her 1906. IJo took out execution of the 


same on 23rd September 1909, but died 
while the execution proceedings were 
pending. On 29th September 1910, his 
sons, Jokhi Prasad and Rati Ram, ap- 
plied to be brought on the record as his 
legal representatives. The former was 
of full age and the latter a minor, the ap- 
plication was in the name of both, and 
Jokhi Parshad also asked to be allowed 
to act as the next friend of his minor 
brother. Notices Vere issued to the 
judgment-debtors - to appear on lObh 
December 1910, and show cause why this 
application should not be granted. In the 
meantime Jokhi Parshad died; and on 
24th, November 1910, the pleader whom 
he had engaged informed the Court of 
this fact and stated that he had no ins- 
tructions to proceed further with the ap- 
plication. The Court took note of this 
statement, but directed the matter to 
come up for orders on lObh December 
1910, the date fixed. 

On that date no one appeared on behalf 
of the decree holder and the Court order- 
ed the application for execution originally 
made by Munshi Lai to be struck off the 
hies of pending cases as an application 
which had proved infructuous. Rati 
Ram, having in the meantime attained 
majority, presented to the Court on July 
16th, 1917, the application out of which 
this appeal arises. It is drawn up in the 
prescribed form for applications for exe- 
cution of decrees, aud the relief sought is 
set forth in the following words: 

"In continuation of the application for execu- 
tion No. 889 of 1909, it is prayed that it may be 
perused and formal orders for execution passed." 

The lower appellate Court has dismiss-, 
ed the application as time barred, and wei 
have to decide if this order is right. It 
is contended for the appellant that the 
present application should be treated as' 
one asking the Court to take up again! 
the application of 29th September 1910, ■ 
as one in respect of which no proper! 
orders have yet been passed, and to dis 
pose of the same according to law. !■ 
should be glad to help the apijellanb if 
I could do so without contravening the 
law, which all Courts are bound to ad- 
minister; but I cannot see my way to 
dealing with the matter on this rooting.' 
The application presented by Jokhi Par-' 
shad asked the Court to do something 
which it could no longer do when Jokhi 
Parshad was dead; 'pendingsome further 
application on behalf of the minor Rati 
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Ram no fresh steps in execution could be that Jokhi Parshad was the manager of ^ 
taken. Moreover, the order of lOthDe&em- Hindu joint family consisting of himself 
ber 1910, by which Munshi Lai’s exe- and his brother. It does not appear that 
cution application of 23rd September there were any other members of the 
1009, was dismissed as infructuous, dis- family, so that Jokhi Parshad was in fact 
posed of the whole matter for the time the sole adult male member. He could 
being. If Jokhi Parshad and Rati Ram have sued as manager of the joint family 
had both been on the record as decree- for the recovery of the mortgage debt, 
holders at the time of the former’s if his father had not already obtained a 
death, some case might have been made decree for the same; a fortiori he could 
out for the appellant by invoking the have taken out execution of the decree 
provisions of 0. 22, R, 2, Civil P. C., but and could have given a valid discharge 
as tlie case actually stood the Court had for the same. 


to wait fora fresh application to bring 
Rati Ram alone on to the record as legal 
representative of the deceased decree- 
holder, Munshi Lai.” The case cannot be 
brought under the provisions of 0. 22, 
R. 3, because nothing in that rule ap- 
plies to proceedings in execution of a 
decree, vide 0. 22, R. 12. The main 
question dealt with by the Courts below 
is whether Rati Ram’s application of 
16th July 1917, is or is not barred by 
limitation under the provisions of Art. 
182, Sch. 1, Lira. Act 9 of 1908. It was 
inaiie more then three years after the 
application of 29th S9i)tomher 1910 by 
which Jokhi Prashad asked, on behalf of 
himself and of his minor brother, that 
they iniglit bo permitted to continue the 
execution proceedings as the legal re- 
presentative of their deceased fatlior. 

On the other hand it was made within 
three years of Rati Ram’s attaining majo- 
rity. The decision therefore depends 
on whether time had begun to run 
as against both Toldii Parshad and 
Rati Ram; and this again on the question 
whether Jokhi Parshal could havo given 
a valid discharge. Under S. S of the 
former Limitation .\ct 15 of 1877, it 
was doubted whether tlie provisions of 
tliat section applied at all to joint docreo- 
holders, and there was room for the view 
that the “discliarge” of a jiidgmont-de- 
btor’s liability Wijs alwavs given by the 
order of the Court, and never l)y the 
mere act of any decroe-hohier. In face 
of some conllict of authority on this point 
the legishituro made it clear tliat the 
)irovisions of S. 7 of the [>rts6nt Fjim. Act, 
9 of 190'-',doapi)ly to joint •locroe-holde»s, 
whorr;vor one of thorn c oi act in t!i 0 
matter on his own antlvn-ity. without 
the concurrence of the o'luus. In tlio 


I do not think any purpose would be 
served by my discussing the various cases 
to wliich we were referred in the course 
of argument. All cases, anterior in date 
to the passing of Act, 9 of 1908, require 
to be reconsidered in the light of the 
words then inserted in S. 7 of the said 
Act. The Madras case on which the 
lower appellate Court has relied isdirectly 
in point and supports the decision arrived 
at. I do not think there is any case of 
this Court to the contrary; the learned 
Munsif relied on a case the facts of which 
were materially different; in that the 
period of limitation for a fresh applica- 
tion for execution began to run against 
decree. holders all of whom were minors. 
This Court has never held, and I think 
would be most reluctant to hold, that in 
all cases in which a fresh period of limi- 
tation opens as against a numberof decree- 
holders, members of one and the same 
family, one of whom happens to be a 
minor, it is open to tho remaining decree- 
holders to remain quiescent for a period 
which might well extend to eighteen or 
twenty years, and then to put forward 
the said minor, after he had attained 
majority, to execute the whole decree 
for their henotit as well as his own. I do 
not SCO how we could hold the present 
application to ho witViin time without in 
elTect coo'iinitting ourselves to some such 
proposition as tho above. The ingenious 
iiiguir.ent addressed to us on behalf of 
the appellant seemed to me to he based, 
in the la?t msort, cm the contention that 
the provisions of Ss. 6 and 7, Liin. Act 
1) of 1908, must bo read so as to be 
milt u illy oxclusivo; I do not think they 

are mutnallv exclusivcdhe latter section, 

♦ 

supplements tho former. 


prosont c-’se tlie lower ai'pcilatc Court 


havo carefully considered the<iuostion 


was ' 
Btato 


luito justilicd in presuming, 
oi fads dicclosed hy this 


on tho 
record 


wliothor there was any ajiplication in 
this niattor of which it could be said that 
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the right to make the same accrned to 
Eati Earn on 10th December 1910, or on 
some other date on which he, the minor, 
was the onlj^ person entitled to make such 
application. It must be noted that the 
execution Court’s order of 10th December 
1910 was an ex parte order against the 
decree-holder. It struck me that Eati 
Earn might conceivably have presented 
an application to the execution Court, 
asking for that ex parte order to be set 
aside on the ground that he could show 
good cause for the non-appearance of any 
person on behalf of the decree-holder on 
the date above mentioned. The point was 
not argued out before us and I do not 
express any opinion as to whether such 
an application might or might not have 
succeeded. It is suffiicent to point out 
that the limitation period for such an ap- 
plication would be thirty days, and that 
in the present case the said thirty days 
would begin to run from the date on 
which Eati Earn attained majority. The 
precise date of his attaining majority is 
not given in this record, but it is stated 
to have occurred in the early part of the 
year 1917. The present applications made 
on 16th July 19l7 cannot have been 
within thirty days of Eati Ram’s attain- 
ing majority. It is impossible therefore 
for us to think of treating'bhis application 
as one bo have the ex parte order of 10th 
December 1910 set aside. I would there- 
fore dismiss this appeal with costs in- 
cluding fees on the higher scale. 

Walsh, J. — I agree. It ia not really 
necessary in this appeal to consider all 
the authorities which have been discus- 
sed. No doubt trouble has arisen in the 
construction of these two sections Ss. 6 and 
7 Lim. Act, by reason of the use of the 
language in S. 7, “where a discharge can 
be given.” It is no doubt true that when 
the^ matter is in the execution Court it 
is literally true, speaking of it as a matter 
of procedure, to say that a dischargo can- 
not be given because payment, for ex- 
ample, has to be made in and through 
the Court or certified by the Court, so 
that the discharge becomes an order of 
the Court itself. But I take the very 
clear view, and I think it removes all the 
difficulties in this case, that Ss. 6 and 7 
are dealing not with procedure but with 
the legal status of individuals, and the 
expression “where a discharge can be 
given” is merely intended in S. 7 to be a 
definition of a parson who in the ordinary 


legal language is described as being 'able 
to give a discharge.” That is a defini- 
tion of his legal capacity in relation to 
the other persons jointly interested, and 
not a description of his physical powers 
under the procedure of the execution 
Court. 

By the Court.— The appeal is dismis- 
sed with costs, including fees on the 
higher scale. 

v.B./r.k. Appeal diamissed, 
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Banerji and Wallace JJ. 

Qadam Singh — Judgment-debtor— Ap- 
pellant. 

v. 

Nathu Singh and another — Decree- 
holders — Eespondents. 

Execution Second Appeal No. 171 of 
1918, Decided on 16th July 1919, from 
order of Dist. Judge, Meerut, D/- 27fch 
May 1918. 

Civil P. C. (1908). O. ?. l , R. 2 — Instalment 
decree— Execution of— Payment of instalment 
out of Court*— Judgement-debtor admitting 
payment — No question of certification arose 
— Proof of payment'by decree holder was not 
necessary— Limitation Act (1908), Art. 182. 

N obtained a decree against Q for a specific 
sum of money payable by six aonual instal- 
ments, with tlia proviso that in case of default N 
could realize the whole sum with interest N. ap- 
plied to execute the decree alleging that the 
second aud third instalments had been paid, but 
the fourth had not. <3 contended that the appli- 
cation was barred by limitation inasmuch as N 
had not certified payment of the second aud 
third instalments to the Court, and that the 
fourth in.stalmeut had also been paid: 

Held: that as Q admitted payment, no ques- 
tion of certifying to the Court of auy payment 
out of Court arose in the cireuniitxnces, and that 
it was not necessary for lY to prop's .such pay- 
ment. [P 212 C l] 

Uma SJiavkar Bajpai—iov Appollant. 

E, Malcomson for .1. E. Eyves—hv 
Respondent?. 

Judgment, — This appeal is in our 
judgment wholly without merit. A 'le- 
cree was passed against the appellant cn 
13fch August 1910 for payment of Rupees 
1,UG by sixannual instalments of Rupees 
241 payable on 1st August of each ye^.r. 
The decree further provi led that in the 
event of default being made in the pay- 
ment of any of the instalments the decree- 
holders would be entitled to realise t!ie 
whole of the decretal amount with in. 
terest. The first applicatio!i for execution 
was made on 21st February 1912 on the 
allegation that the fu-st instalment had 
not been p:.; R T ...t application was 
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subsequently withdrawn upon the judg- 
ment-debtor paying to the decree-holders 
the amount of the first instalment. On 
4th August 1915 the second application 
for execution was made on the allegation 
that the second and third instalments 
bad been paid jbut default had been made 
in the payment of the fourth instalment. 
The present application for execution 
was made in 1917. The contention on 
behalf of the judgment-debtor, the ap- 
pellant before us. in the Court below was 
that the application of 4th August 1915 
was time barred, and this contention is 
based on the fact that tlie payment of the 
second and third instalments had not 
been certified to the Court as required 
by 0. 21, K. 2, Civil P. C. In our opi- 
nion this contention is without force in- 
asmuch as the judgment-debtor, so far 
from denying that the second and third 
instalments had been ’paid, admitted by 
la petition in Court the payment of tliose 
jinstalments and only contended that lie 
had paid the fourth instalment also and 
.that no default had been made. As the 
judgment-debtoradmitted payment it was 
jnot necessary for the decree-holders to 
prove that the second and the third in- 
Istalmeuts had been paid and that default 
had been made in payment of the fourth 
instalment only. No question of certi- 
[fying to the Court of any payment made 
outside tlie Court arises in the circum- 
stances cf this case. In this view tlio 
rulings to which the learned vakil for 
the appellant has referred have no bear- 
ing on the present case. We express no 
opinion as to whether we agree or not 
with the decision of this Court in Chhat- 
tarSincjhv, Arnir Si^igh (l), which is 
one of the cases cited to us. We dismiss 
the apiieal with costs, including fees on 
the higher scale. 

Appeal dismissed. 

(1) [1910] 28 All. *204=32 L C. 500. ' ~ 
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l^PlGGOTT AND WaLSII, .JT. 

Chidda Singh and another — Plaintiffs 
— Appellants. 

V. 

Ahdid Majid Khan and anothei — De- 
fendants — Eespondents. 

Second A|)])oal No. SSS of 1917, Deci- 
ded on l3Lli December 1918, from the 

decree of Dist. Judge. Moradahad. 

Civil P. C, (1908), S. 144 — Ejectment in 
execution of decree- -Decree reversed - Res- 


isftb’ 

titution partially allowed — Suit to enforce 
complete restitution is not maintainable. 

Plaintiffs were ejected from their holdings in 
execution of a decree of the Revenue Court. 
That decree was subsequently reversed and the 
plaintiffs applied for restitution The Assistant 
Collector decided that the plaintiffs could, uuder 
the special circumstances of the case, be restored 
to possession only over part of the area from 
which they had been ejected. This decision was 
affirmed by the Commissioner. Plaintiffs then 
brought a suit to recover possession of the whole 
of the area from which ejectment bad been 
effected. 

Held', that the suit was not maintainable. 

LP 213 C 1] 

Kailas Nath Kattu — for Appellants. 

Mohan Lai Sandal — for Respondents. 

Piggott, J. — The plaintiffs in this 
case are two out of a large number of 
defendants against whom a suit for 
ejectment was brought in the Court of 
an Assistant Collector in respect of cer- 
tain land described as the tenant bolding 
of all the defendants. The Assistant Col- 
lector decreed thesuitand his decree'was 
executed by the formal ejectment'.of all the 
defendants. His decree was reversed 
by the Commissioner on appeal, and the 
Commissioner’s order was affirmed by the 
Board of Revenue upon grounds wholly 
ditferent from those on which the Com- 
missioner had proceeded. The defend- 
ants or some of them, then went to the 
Assistant Collector and asked to be res- 
tored to possession. The decision on 
tliis application was much delayed by 
the institution on the part of the land- 
holders of a very ill advised suit for a 
declaration in the civil Court which suit 
was contested up to this Court in second 
appeal and was dismissed. Finally the 
Assistant Collector decided that in view 
of various facts stated in his order, he 
could only restore those defendants 
wlioso application was before him 
to possession over part of the area 
from which ejectment had been etl'ected. 
This order was affirmed by the Commis- 
sioner in a carefully considered judgment, 
which comes noaror to dealing with the 
iiiL::f'’uf the dispute than any other 
decision pronounced in the course of this 
complicated litigation. The majority of 
the tenants against whom the ejectment 
proceedings were originally taken have 
by this time abandoned the struggle or 
come to terms with their laud-holders. 
Twenty-oighf of them liave sought to 
carry the matter further by bringing this 
present suit, in which they claim in sub- 
stance the relief which the Assistant 
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Oollector and the Commissioner refused 
'to give them. Both the Courts below 
have found fault with the drafting of the 
plaint and the form in which the plain- 
tiffs’ claim is preferred; but they have 
dismissed the suit in substance, upon a 
finding that it is barred by S. 144 (2), 
<3ivil P. C. Two of the plaintiffs have 
brought the matter before this Court in 
eecond appeal. I think the Courts below 
were right. The argument before us has 
ranged over a wide field; but it seems to 
me that when one gets down to the 
essential nature of the present suit there 
is no real room for doubt, These plain- 
tiffs, as successful appellants, have al- 
ready been to the Court which passed 
the decree subsequently reversed on ap- 
peal and have received such restitution 
as that Court considered to be appropri- 
ate, or possible in view of the peculiar 
state of facts. I know of no case in which 
it has been held that such successful 
appellants have a further right of suit, 
upon the plea that the restitution ordered 
by the Court dealing with the matter in 
execution wasincompleteor(tothera) un- 
satisfactory. I would therefore dismiss 
this appenl with costs. 

Walsh. J.-I agree. I am inclined to 
think that the argument for the appel- 
lants with regard to the applicability of 
S. 144 is right, that is to say in my opi- 
nion the suit which is barred by sub- 
S.2 is a suit in the Court in which the re- 
lief by application could be obtained, but 
I do not think it is really necessary to 
decide this point. In this case an addi- 
tional reason for not dismissing the suit 
on that ground alone is that the Eevenue 
Courts have already decided in judgment 
binding upon the parties that the matter 
in dispute was one for the civil Courts. 
Under the circumstances of this parti- 
cular case the relief claimed is in subs- 
tance restitution. It appears from the 
judgment of the Commissioner upon the 
application for restitution in the Reve- 
nue Court that to the -extent to which 
restitution is now 'claimed, restitution 
was no longer possible and that having 
regard to the special circumstances of 
this case the most that the appellants 
were entitled to, if anything, was com- 
pensation or, in other words, damages 
for having been wrongfully deprived of 
their grazing rights by the act of the 
zamindar in putting the land under cul- 
tivation. But such a claim would have 


Allahabad 213 

to be made in a civil Court, in answer to 
which it might be said that the present 
plaintiffs who are few in number have 
suffered no damage because the balance 
of grazing which has been restored to 
them gives them as much as they for- 
merly enjoyed. But in any case this is not 
a suit for damages and it is not possible 
for us to change it into one. The result 
does, I think, substantial justice, provi- 
ded that it is understood that this deci- 
sion proceeds upon the footing that a 
large number of the tenants or lessees 
who have not joined in this suit have 
compromised with the zemindar and 
cannot therefore share with the present 
plaintiffs in the grazing rights recovered 
by them. . 

By the Court.— We dismiss this ap. 

peal with costs. 

V.B./r.K. Appeal dismissed. 
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Banerji andPiggott, JJ. 

Nur Muhammad— Plaintiff — Appli- 


cant. 


V. 


Defendant 


Maulvi Jamil Ahmai — 

Respondent. 

Civil Revn. No. 117 of 1919. Decided 
on 30th July 1919, from order of Sub. 
Judge, Allahabad, D/- 4tb July 1918 

Civil P. C. (1908), O. 7, R. 10 and O. 33 
® Application for leave to su» as pauper 
—Court directing application to be returned 
for presentation to proper Court acts with- 

out jurisdiction-High Court can set aside 
order under S. 115. 

An application for leave to sue as a pauper is 
not a plaint and it only reaches th*^ sta^o of a 
plaint when it is granted. Wliere therefore k 
Court regarding such application as a plaint 
directs it to be returned for presentation to the 

proper Court it acts without jurisdiction and al- 
though such an order is not appealable the Hi^h 
Court will in the exercise of its po .vers of revision 

interfere and set the order aside. [P 214 C J '>] 

Vishnu Nath—ior Applicant. 

S. C. Chaudhri and A. C. MiUra—{oi' 
Opposite Party. 

Judgment - Tlie appellant presentei 
an application in the Court of the Sub 
ordinate Judge of Allahabad for leave to 
sue as a pauper for the recovery of a cer- 
tain sum of money. The learned Sub 
ordinate Judge was of opinion that no 
cause of action accrued to the plaintiff 
within the jurisdiction of his Court. Ho 

accordingly made an order in tlie follow, 
ing terms: 

1 return the plaint for presentation 
to the proper Court.” From this order 
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the present appeal has been preferred. A 
preliminary objection has been taken on 
behalf of the respondent to the effect 
that no appeal lies. If the order is in 
reality an order returning a plaint an ap- 
peal does lie under 0. 43, R. 1, Civil 
P. C., but what we have to consider is 
whether there was any plaint before the 
Court at the time when it made this 
order. 0. 33 provides the procedure for 
suits by paupers. R. 2 of the order pro- 
vides that 

"every application for permij^sion to sue as a 
pauper shall contain the particulars required in 
regard to plaints in suits and a schedule of any 
roovoablc and immovable property belonging to 
the applicant with the estimated value thereof." 

R. 4 provides that 

"where the application is in proper form and 
duly presented the Court may if it thinks fit ex- 
amine the applicant or hia agent." 

Under K. 5 the Court shall reject an 
application for permission to sue as a 
pauper in the cases speciQed in that 
section. R. 6 provides that if the Court 
sees no reason to reject the application 
on any of the grounds stated in R. 5, 
it shall fix a day of which notice shall 
ho given to the opposite party and the 
Government. R. 8 provides that 

"where the application is granted it shall be 
numbered and registered and shall bo deemed 
the plaint in the suit." 

It is thus manifest that what was pre- 
sented to the Court was not a plaint but 
an apiplication and it would reach the 
stage of a plaint when the application 
was granted -and it would tlien be deemed 
to he the plaint in the suit. The Court 
below did not adopt any of the procedure 
mentioned in the rules to which we 
have referred above but it proceeded to 
consider whether it had jurisdiction to 
entertain the suit and holding that it had 
jno jurisdiction it ordered the applica- 
ition wliich it regarded as the plaint to 
he returned. As at that stage there was 
no plaint before tlie Court the order 
must bo deemed to bo an order returning 
the application. For this there is no 
authority in 0. 33. If the order be 
deemed to be a right order returning a 
[ilaint an appeal lies from that order 
but in the present case the order cannot 
be held to be an order returning a plaint, 
but it is an order returning an applica- 
Ition. Such an order was passed without 
jiurisdiction and should not have been 
ipiisso l. Although, therefore no appeal 
jis allowed from the order which is clearly 
Ian improper order we deem it desirable 
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in the exercise of our powers of revisionr 
to treat this appeal as an application for 
revision and so treating it we think we 
should be justified in setting aside the 
order of the Court below and in sending 
back the case to that Court with direc- 
tions to adopt the procedure mentioned 
in 0. 33 of the Code. We accordingly 
order that the application returned by 
the Court below and file! with the me- 
morandum of appeal in this case be sent 
to the Court 'below with directions to 
deal with it in the manner indicated 
above, We make no order as to the 
costs of this appeal. 

V B./r.K. Application sent hack. 
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PiGGOTT AND WaLSH, JJ. 

Lalman and others - Plaintiffs— yAppel- 
lants. 

V. 

Chinta Mani — Defendant — Respon- 
dent. 

Second Appeal No. 437 of 1917, Deci- 
ded on 12fch December 1918, from decree 
of Dist. Judge, Cawnpore. 

(a) Interest Act (1839)— Money received by 
agent after determination of agency and re- 
tained by him— Suit for recovery — Interest 
cannot be claimed — Contract Act (1872), 

S. 73. Ulus, (n) 

Defendant was tbo agent of the plaintiff. After 
the determination of his agency and the settle- 
ment of accounts the defendant received a sum 
of money from a customer of the plaintiff in 
respect of a transaction which he had entered 
into on behalf of the plaintiff. The latter took 
criminal proceedings .against the defendant in 
respect of the money but the proceedings were 
dismissed. As a result of the proceedings how- 
ever the money was paid into the treasury by 
an order of the criminal Court Subsequently 
the plaintiff sued the defendant for the money 
with interest: 

Jlehl: that the plainliff was not entitled to 
interest either under S. 73, Ulus, (nl, Contract 
Act, or the Interest Act or under the general 
law. IP 215 C 11 

(b) Civil P. C. (1903), Ss. 35 and 100— 

Discretion as to costs decided arbitrarily in 
appeal— Second appeal to High Court will 
lie on question of costs. 

\ second appeal as to costs will lie from an 
appellate decree where the lower Court has oxer- 
cii’ed its discretion as to costs arbitrarily and not 
according to general principles. LR 21C C 1] 

As a rule'questions of costs are in the discre- 
tion of the trial Court and everybody who is dis- 
s.\tisfiod with some order or pact of some order 
as to costs cannot come to the High Court in 
appeal in order to set aside or modify the order 
of the lower appellate Court. But where an 
important »iuestion of piiueiplo has been decided, 
t)»c High Court ie bound to look into the deci- 
sion aTil SCO whether it is arbitrary or based 
upounii) riuciple. [P 216 C 1] 
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Peary Lai Banerji — for Appellants. 

Kailas Nath Katjii and Tej Bahadur 
Sapru — for Eespondent. 

Judgment. — This is a second appeal 
from a decree granted by the District 
Judge in favour of the plaintiffs, who 
were principals, against their agent 
for a sum of Es. 3,396-10-9, depriving 
the plaintiffs of any sum for interest on 
the amounts due and depriving them of 
their costs of the suit. The appeal is 
brought against those decisions, namely, 
■with regard to the interest and with 
regard to the costs. There is a cross- 
appeal by which the defendant objects to 
the amount of the decree. With regard 
to the interest the decision appears to us 
to be right. Upon the facts found, on 
some date in 1912, the agency’ of the 
defendant had been determined and the 
accounts between the plaintiffs and the 
defendant had been settled, so that the 
defendant had nothing to claim from the 
plaintiffs. He received a sum of money 
paid to him by customers of the plain- 
tiffs in respect of a transaction which he 
had entered into on behalf of the plain- 
tiffs, although his employment had come 
to an end. That sum of money appears 
to have been received by him at the time 
in perfect good faith. The plaintiffs on 
hearing about it became suspicious and 
took criminal proceedings against him, 
apparently for misappropriation, which 
proceedings were dismissed. The sum of 
money therefore remained in his hands 
as money received for the use of the 
plaintiffs subject to any deduction which 
the defendant was entitled to make 
therGt;:om. In fact, as the result of the 
criminal proceedings it w'as eventually 
paid into the treasury by an order of the 
criminal Court in April 1913. The only 
grounds upon which interest can be 
claimed upon such a sum of money when 
the liability for the sum is established 
are to be found, either in S. 73, Contract 
Act, Ulus, (n), or in the Interest Act, 32 of 
1839. Illus. (n) deals with an express 
contract by one person to pay a sum of 
money to another on a day specified and 
provides that whatever loss the obligee 
can show by failure to pay he can only 
recover interest from the due date up to 
the date of payment. 

That illustration clearly deals with the 
breach of an express contract, and the 
view taken in Pollock’s Indian Contract 
Act— and we agree with it— is that it does 
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not intend to abolish the ordinary rule or 
to supersede the Act of 1889. This case 
clearly does not come within that illus- 
tration. Act 32 of 1839 provides that 
interest shall be payable upon all debts 
or sums certain, payable at a certain time- 
or otherwise, if such debts or sums be 
payable by virtue of some written instru- 
ment, or if payable otherwise, then from 
the time when demand of payment shall 
have been made in writing, so as such 
demand shall give notice to the debtor 
that interest will be claimed from the 
date of such demand until the term of 
payment. 

It is not suggested that the case 
comes within that provision. That Act 
goes on to provide that interest shall 
be payable in all cases in which it is now 
payable by law. The question therefore 
remains, whether by the general or com- 
mon law interest is payable in respect of 
such a transaction as this. The rule of 
English Common law was that interest 
was not payable on ordinary debts unless 
by agreement or by mercantile usage, nor 
could damages be given for nonpayment 
of mere money debts. The ground on 
which the first Court decided looks like 
an attempt to find some mercantile usage 
between the parties. It was said that 
there was an express entry of a charge of 
interest at the rate of ten annas in the 
plaintiffs’ account-book. If that meant 
that the defendant had seen the entry, 
and accepted it, and that the parties in 
the course of business had settled their 
accounts on that footing, the ground 
would have been sufficient, but there is 
no finding to that effect. It is unlikely 
to say the least of it, that any agent 
would accept such a position because, as 
has been pointed out to us in the course 
of argument, ho has the right to retain in 
his hands money of the principal to re- 
imburse himself any expenseslegitimately 
incurred and to deduct his remuneration, 
and such an arrangement would have to 
be carried out, if at all, by taking an 
account almost daily to find what precise 
sum was due from the agent to the prin- 
cipal on which the interest would be pay- 
able, a clumsy arrangement which busi- 
nessmen are not likely to enter into 
deliberately. We do not think that under 
the circumstances of this case the mere 
entry in the plaintiffs’ book, although 
seen by the defendant and even that is 
not found as a fact, is sufficient to create 
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a mercantile usage entitling the plaintiffs 
to interest. 

With legard to costs the respondent 
sought to argue that there was no right 
of appeal on the question of costs alone 
under S. 100 of the Code, because S. 35 
had vested the discretion with regard (to 
costs in the trial Court, and a second ap- 
peal can only lie where the Court has 
decided contrary to law or some usage 
having the force of law. We have already 
said ail that has to be said upon this point 
in a recent case decided by ourselves : 
Badheu Shiam v. Bihari Lai (l). One 
older authority of this Court was cited 
to us, Daulat Bam v, Durga Prasad (2). 
Although that decision may be justified 
on the ground that the Bench in that 
case was overruling an appellate Court 
for interfering with the first Court on 
insufficient grounds, we agree with the 
head-note which lays down the general 
principle that an apical as to costs will 
lie from an appellate decree (which 
means a second appeal) when the Court 
has exercised its discretion as to costs 
arbitrarily and not according to general 
principles. As a rule questions of costs 
are, as the law provides, in the discre- 
tion of the trial Court, and it must not 
be supposed that anybody who is dis- 
satisfied with some order or part of some 
order as to costs can come to this Court 
lin appeal in order to set aside or modify 
the order of the lower appellate Court. 
But where an important question of 
principle has been decided, we are bound 
to look into the decision and see whe- 
ther it is arbitrary or based upon sound 
principle. To put the matter shortly, 
the learned Judge of the lower appel- 
late Court has confined himself entirely 
to matters antecedent to the suit itself. 
And although there are authorities, to 
w’hich we need not refer in detail, 
which justify the depriving of success- 
ful parties of costs on seme matter con. 
nected with the litigation antecedent to 
the suit, the matter upon which the 
learned Judge has acted seems to us far 
removed from the actual dispute wluch 
he liad to decide in thig case. He has 
in fact punislied the plaintiffs for crimi- 
nal proceedings which they brought 
against the defendant and wliich the 
learned Judge considered hasty and un- 
justilied, hut a time w’as reached when 

40 All. '55^43 I. C. 478. 

(2) I.ISOO] ].■) All. 333. 
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those proceed iugs came to au end and a 
period of some 18 months elapsed before 
the plaintiffs were finally driven to as- 
sert their claim to the money in dispute 
by suing in Court. Throughout that 
time it was open to the defendant at 
any moment to admit his liability to 
the extent to which he ‘considered him- 
self liable and immediately the suit was 
lodged he could have filed admission of 
the amount of liability which he reco- 
gnized, subject to the cross-claim which 
he set up, instead of doing that, he de- 
fended the suit in its entirety; he fought 
it with determination and appealed from 
the decision against him claiming among 
other things that the suit ought to have 
been dismissed. And the Judge himself 
says that he has no doubt that the de- 
fendant has taken up this entirel^anta- 
gonistio position mainly by reason of 
his anger at the criminal proceedings. 
He further holds the plaintiffs to have 
been unreasonable in presuming the de- 
fendant’s dishonesty and on that ground 
deprives them of their costs. The plain- 
tiffs’ conduct can in no sense be said to 
have led to or rendered necessary the 
litigation. Litigation in this suit was 
rendered necessary by the failure of the 
defendant to recogn ise his liability and 
by his strenuous efforts to establish his 
defence. This is no ground for depriving 
the plaintiffs of their costs. The proper 
order to make under the circumstances 
is that the decree of the lower appellate 
Court decreeing the plaintiffs Rupees 
3,396-10-9 will stand. The plaintiff’s 
must have the costs of the suit in the 
proportion of Rs. 3,388 to Rs. 621. The 
defendant must pay the costs of the ap- 
peal to the 'lower appellate Court and 
the appellan ts will have the costs of 
this appeal in the proportion of Rs 610 
to Rs, 254. including in this court-fees 
on the higher scale. There are cross- 
objections by the defendant-respondent 
against the amount which has been found 
due but these raise merely questions of 
fact. No question of principle is in- 
volved and they must be dismissed with 
costs. 

v.u./r.k. idppcfl/ partlij accepted. 



1M9 ' Math|ia Prasad 

A. I. R. 1919 Allahabad 217 (1) 

Knox, J. 

Dor.i Lai — Applicanfe. 

V. 

Emperoi — Opposite Party, 

Criminal Revn. No. 53 of 1919, Deoi- 
led on 12th March 1919, against order of 
Sess. Judge, Bareilly, D/- 14th January 
1919. 

Penal Code (1860), Ss. 415 and 420 — 
Mortgagee bringing mortgaged land to sale 
and purchasing it'^Trees on land transferred 
in interim by mortgagor — Mortgagee know- 
ing this, selling trees without disclosing cir- 
cumstances — Mortgagee held to be guilty 
under S. 420. 

D was the mortgagee of a plot of land on 
which stood some trees. He brought the land to 
sale under his mortgage and purchased it, but in 
the interim the mortgagor had transferred the 
•trees to another person. D, knowing this, sold 
the trees to S without disclosing the circum- 
stances: 

Held] that D*s act amounted to a dishonest 
ooncealment of facts within the meaning of the 
explanation to S. 415, and that he was there- 
fore guilty of the offence of cheating under 
■S. 420;of the Code. [P 217 0 1, 2] 

Iqbal Ahmad-^ior Applicant. 

Asst, Government Advocate — for the 
•Crown. 


Judgment .“"Dori Lai has been foun 
guilty of an offence under S. 42C 
I. P. C., and sentenced to imprisonmen 
for six months and to a fine of Rs. 15C 
It is contended before me that on th 
Jaots found Dori Lai is not guilty of th 
offence of which he has been convicted 
It is also contended that in any case th' 
sentence is severe. Dori Lai is found b’ 
the learned Sessions Judge to have sob 
certain trees to one Sukhan as being hi 
property and to have received Rs. 150 a 
part of the sale price. Sukhan went oi 
to cut down the trees, was resisted anc 
found that the trees belonged to certaii 
other persons. Sukhan then went bad 
to Dori Lai to complain, but Dori La 
put him off and eventually drove bin 
away with abuse and would not returr 
money paid. The contention is thal 
Don Lai s acts did not amount to cheat- 
ing as defined in S. 415, I. P. 0., and ir 
^support I am referred to the case ol 
Emperor v. Bishan Das (l). la the pre- 
sent case the trees which Dori Lai sold 
to ^uk^n stand on land in respect ol 
which Dori' Lai held a mortgage. He 
brought the land to .^ale under the mort- 
gage and purchased it before the sale oi 
the trees by h im to Sukhan, but in 
(1) [1905] 27 All. 561. 

1919 A/28 Sc 29 


V. GokaIi OhaND 


Allahabad 217 


interim the mortgagor had given the trees 
in suit to other persons as compensation 
for certain trees which the mortgagor 
had wrongfully cut down. The learned 

Sessions Judge pointed out that Sukhan 

would not have paid anything for the 
trees if he had known of these circum- 
stances and the same answer was given 
me on behalf of Dori Lai by the learned 
vakil who appears for him in this Court, 
but he contends that Dori Lai was not 
bound to say anything about the matter, 
and particularly so as Sukhan never 
asked him about his ownership or right 
over the trees in dispute. The learned 
Judge infers from the conduct of Dori Lai, 
when Sukhan made the complaint to him. 
that Dori Lai had bean convicted of dis- 
lionestly concealing the facts as contained 
in the Explanation to S. 415, I. P. Q. 
I agree with the Sessions Judge and dis- 
miss the application. I am not prepared 
to hold that the sentence errs on the 
ground of severity. The applicant must 
surrender to his bail to serve the re- 
maining term of his imprisonment. 

V.B,/r.k. Application dismissed. 
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Knox, Ag. 0 . J. and Banerji, J. 

Mathra Prasad — Defendant — Appel- 
lant. 

V. 

Gokal Chand and anothei — Plaintiffs 
— Respondents. 

Letters Patent Appeal No. 40 of 1918, 
Decided on 22nd May 1919, from judg- 
ment of Rafique, J., D/- Ibth Novem- 
ber 1917. 

Evidence Act (1872), S. 1 1 5- Agreement 
to hoJd house as tenant by execution of sar 
khat— Suit for ejectment— Tenant is estop- 
ped from denying plaintiffs’ title. 

M held a house as the tenaut of two brothers 
D and L. The house was attached in execution 
of a decree obtained against D alone. L during 
the pendency of execution proceedings, applied 
for, and obtained a preliminary decree for pa* ti- 
tion of the bouse, but before the decree was 
made the house was sold by auction and was 
purchased by R the predecessor-in-titlc of the 
plaintiff. After the sale, il/ executed a ^aikhat 
agreement to hold the house as a tenant in fav- 
our of R. and agreed to vacate the house, if re- 
quired by to do so, on rece.viug a month’s 
notice. He however refused to vacate the houic 
when served with notice and the pre-ent suit 
was brought to eject him therofioni. He 

resisted the suit‘011 the ground tliat the [ laintifl 
was net the solo ownti* of the premises, and 
therefore had no title to sue for his ejectment: 

Held: that in the presence of the sarkliat exe- 
cuted by M in which be agreed to vacate the 
house if required to do so by R he was estopped 
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fiom denying the plaintiQ’s title to get the house 
yaoated. LP 218 C .jl,2] 

D. C. Banerji — for Appellant. 

Uma Shankar Bajpai — for Eeapon- 
dents. 

Judgment — The suit out of which 
this appeal arises was one for ejectment 
of a tenant from a house and for arrears 
of rent. The house belonged to two 
brothers Debi Prasad and Lalta Prasad. 
In execution of a decree obtained by 
one Incha Bam against Debi Prasad, he 
caused the whole house to be attached 
as the property of Debi Prasad. During 
the pendency of the attachment a suit 
was brought by Lalta Prasad for parti- 
tion of the house, and he made Debi 
Prasad and Incha Ram parties to that 
suit, He obtained a preliminary decree 
from the High Court for partition sub- 
ject to certain conditions, but before the 
decree of the High Court was made the 
property was sold by auction and was 
purchased by Ram Chand, the predeces- 
sor-in-title of the plaintiffs. We may 
mention that Mathra Prasad, appellant, 
was a tenant in the house having been 
put into it by Debi Prasad and Lalta 
Prasad. After the auction-sale, however 
on 4th May 1914 Mathra Prasad exe- 
cuted a sarkbat (that is, ^n agreement 
to hold the house as tenant) in favour 
of Ram Chand, and in that document he 
distinctly stated that ho took the house 
from Ram Chand on a rent of Rs. 3 per 
mensem, and that if Ram Chand wanted 
to have the house vacated, he (Mathra 
Prasad) would vacate it on receipt of a 
month’s notice. The present suit was 
brought to eject Mathra Prasad from the 
house, after serving him with the re- 
quisite notice, and for arrears of rent. 
He resisted the suit on the ground that 
the house belonged not only to Debi 
Prasad in whose shoes Ram Chand stood 
but also to Lalta Prasad and that there- 
fore the plaintiQs were not entitled to 
eject him from the house. This conten- 
tion was overruled by the Courts below 
and the learned Judge of this Court has 
upheld the decree of the lower appellate 
Court. 

We think that the plaintiffs’ claim has 
been rightly decreed. Mathra Prasad 
having executed a sarkhat in favour of 
the plaintiffs’ predecessor Ram Chand 
and having agreed to hold the house from 
"him and to vacate it on recei[)t of notice 
from him to do so, he is estopped from 


denying the plaintiffs’ title to get the 
house vacated. This case seems to be 
similar to that of a tenant who has taken 
a lease from one of two co-owners of 
certain property and agreed to surrender 
the property if called upon to do so by 
the person who granted the lease. In 
such a case it is not open to the tenant 
to dispute his landlord’s title. We were 
referred to the case of Lal Mahomed y. 
Kallanus (l). The circumstances of 
that case were different. Furthermoro 
it was considered by the Calcutta High 
Court in the later case of Ketu Das v, 
Siirendra Nath Sinha (2) and the view 
taken in it does not seem to have been 
accepted. In our opinion apart from 
the fact that there was nothing on the 
record to show that the partition decree 
made in favour of Lalta Prasad had 
become final, the defendant is precluded 
now from disputing the plaintiff’s title. 
We dismiss the appeal with costs. 

V.B./b.K. Appeal dismissed. 

(1) L18S61 11 Cal. 519. 

(2) L1003] 7. C. VV. N. 696. 
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Richards, C. J. and Banerji, J. 

Mt. Badrunnissa Bibi and others — 
Plaintiffs — Appellants. 

V. 

Shanker Lal — Defendant — Respond, 
dent. 

First Appeal No. 154 of 1917, Decided 
on 30th January 1919, from decision of 
Sub-Judge, Allahabad, D/- 12th Decem- 
ber 1916. 

Bengal N. W. P. and Assam Civil Courts 
Act (1887), S. 21 — Mortgage suit below 
Rs. 5,000 but decree over Rs. 5,000 — Appeal 
lies to District Judge. 

Iq a mortgage suit the value of which was- 
below Rs. 5,000 a decree was passed under 0. 34, 
R. G Civil r. C., for a sum exceeding Rs. 5,000: 

Jlcld: that an appeal against the decree lay to 
the l)istrict Judge, aud not to the High Court, 

LP 219 C 1] 

Tcj Bahadur Sapru — for Appellants. 

O’CoJiuor, Baldev Earn and Damodar 
Das — for Respondent. 

Judgment. — A preliminary objection 
is taken to the hearing of this appeal. 
The original suit was a suit on foot of a 
mortgage and the value of the suit was 
a sum below Rs. 5,000. The usual mort- 
gage decree was made absolute, and even- 
tually it appears that the mortgaged pro- 
perty was sold but proved insufficient to- 
discharge the amount. Thereupon an 
application was made under 0, 34, R. 6,. 


Abd0Ii'Ghan®v. DiH Dayal (Lindsay, J.) 


mB 

corresponding, old S, 90, T. P. Acfc, 

for a personal decree which was granted 
by the Subordinate Judge. It is against 
the decree of the Subordinate Judge so 
made that the present appeal is filed. 
The preliminary objection is that the 
appeal should have been presented to the 
District Judge and not to the High Court, 
S. 21, Act 12 of 1887 (Civil Courts Act) 
provides that an appeal should lie from a 
decree of the Subordinate Judge to the 
District Judge where the value of the 
original suit was under Rs. 5,000. The 
appellant seems to have thought that 
because a fresh decree was granted under 
0. 34, E. 6, and the amount of that de- 
cree exceeded Rs. 5,000, this Court was 
'the proper Court to which to present the 
appeal. We think this view was errone- 
ous. We accordingly allow the prelimi- 
nary objection and direct that the memo- 
randum of appeal ba returned to the ap. 
pellant for presantation in the proper 
Court. The respondents must have their 
costs of this appeal, including fees on the 
higher scale The memorandum of appeal 
may be returned as soon as possible. 
V.B./r.k. Memo, of appeal returned. 
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Lindsay, J. 

Ahdid Ohani Defendant — Appellant. 

v. 

Din Dayal Plaintiff — Respondent, 

Civil Revn. No. 107 of 1918, Decided 

1919, against order of Mun- 
sif, Bijnor, D/- 4th January 1917 

Civil P. C. (1908). Sch. 2. Para. 5- Autho- 
rity to appoint fresh arbitrator in place of 
one refusing to act arises only when condi- 

“ mt*” **^’’®* ® fulfilled. 

^ Where an arbitrator refuses to act, the Court 
18 m certain circumstances vested with jurisdic- 
tion to appoint a fresh arbitrator. Bat this 
authority to appoint does not arise until the 

nnrfTq precedent laid down in 

para. 5, bch. 2, have been fulfilled fP 220 C 11 

fchrOoTf°° *^^e/efusal of an arbitrator to act 

^ appointed a fresh arbitrator on the ap- 

Plamtis. and it appeared that no 
notice had been issued to the defendant asking 
him to join m making an appointment : 

• , \^^^t the Court had acted with material 

megularity and that its order should be set 

b. M Sulatma7i—iov Appellant. 
Mtsra—lor Respondent, 
udgment.— This is an application in 
revision directed against an order of the 
Munsif of Bijnor passed in the course of 
a suit in which the parties originally 
went to arbitration. It appears that after 
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the first arbitrator had been appointed and 
after he bad been called upon to enter 
upon his duties, he informed the Court 
that he was not willing to act and re- 
turned the papers ^vhieh had been sent 
to him. The date on which the papers 
were returned to the Court with this 
intimation was 8th December 1916. The 
Munsif thereupon directed that the par- 
ties should be given notice of the refusal 
of the arbitrator to act. On 12feh De- 
cember 1916 it is made to appear that an 
application was made on behalf of the 
plaintiff direct to the Court asking for 
the appointment of another arbitrator. 
The defendant was present on that occa' 
Sion and from the order sheet it appears 
that the parties could not come to any 
agreement in the matter of nominating a 

these circumstances 

the Munsif recorded an order saying that 
he considered one Babu Kuar Sen to bo a 
suitable person to act as arbitrator and 

made an order appointing him according- 
ly. The defendant took objection on 18bh 
December 1916 to his appointment and 
on. <>he provisions of Seh. 

’ f' pointed 

out that no written notice had been 

served upon him by the plaintiff as 
required by that paragraph, that the ap 
pomtment was made before the expiry 
of seven clear days, and that the defen- 
dant had no opportunity of showing 

cause against the appointment of Babu 
Kuar Sen 

The MunsB passed no order on this ap- 
plication He merely ordered it to he 
hied with the record and to he put up on 
the date fixed. In the mamtime Babu 
liuar Sen had issued notices to the par- 
ties to appear before him and produce 
their evidence on a certain date. Before 
the date for taking evidence, the defen. 
dant presented a petition to the arbitrator 
reiterating the objection he had already 
made in the Court of the Munsif ; the 
lesult was that the defendant, refusing 
to recognize the appointment of Babu 
Kuar Sen, declined to attend the inquiry 
and to produce any evidence. The plaiu- 
tiH s evidence was taken and an ex parte 
award was drawn up which was sent to 
the Court. Notice then issued to the 
defendant to show cause why the award 
should not be made a rule of Court. 
Again the defendant took objection to the 
appointment and pleaded that in the cir- 
cumstances no decree should be made on 
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the ex parte award. The Court overruled 
the objection and after expressing an opi- 
nion that the arbitrator had not been 
guilty of any misconduct gave a decree in 

terms of the award. 

It is argued here that the proceedings 
■of the Munsif from the time the first 
arbitrator refused to act have been with- 
out jurisdiction and that even if they 
■were not without jurisdiction they were 
at least tainted with illegality or mate- 
rial irregularity. On the other hand, it 
is argued that this is not a case (or-revision. 
Tt is pleaded that the provisions of the 
law regarding the appointment of the 
second arbitrator were substantially, if 
not literally, complied with. It is said 
that the Court had jurisdiction to appoint 
a second arbitrator and that if there were 
any irregularities they were not material 
irregularities which this Court is called 
upon to correct. It is not to be doubted 
that in certain circumstances the Court 
is vested with jurisdiction to appoint a 
fresh arbitrator. Bub this authority to 
appoint does not arise unless the neces- 
sary conditions precedent have been ful- 
filled and it is clear tc me that inasmuch 
as the plaintiff failed in this case to serve 
the notice required by para. 5, sub para. 
1, and to apply to the Court in the man- 
ner laid down in para. 5, sub-para. 2, the 
Court had no authority to proceed to ap- 
point Babu Kuar Sen as an arbitrator. 
‘Even if it could be assumed in the Mun- 
sif's favour that he was acting within his 
jurisdiction, it is certain that he acted at 
least with irregularity which in the cir- 
curaslances was material, for the result 
of bis action was that an arbitrator was 
thrust upon the defendant against his 
|wiU and without his being given any op. 
portunity of showing cause agamst the 
appointment. I am satisfied therefore 
that the applicant has succeeded in maU- 
iing out t'ne case sought to bo established 
'in revision. The proceedings were most 
irregular and must he sot asi lo. The 
|order is therefore that the application is 
allowed, the decree of the Munsif s Court 
is sot aside and the case is sent back for 
di 3 |) 03 al in accordance with law. The 
petitioner is entitled to his costs in this 
Court, including fees on the higlior scale. 


wv.Jb.k, 


Sarjo y. Emperor (Piggott, J.) 
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PiGGOTT, J. 

Sarju and flnoi?ier"“Oonviots Appli- 
cants. 

v. 

Emperor — Opposite Party. 

Criminal Eevn. No. 742 of 1918, De- 
cided on 7bh December 1918, from order 
of Disb. Magistrate, Cawnpore. 

(a) Criminal P. C. (1898), Ss. 107 and 117 

Persons against whom joint proceedings are 
taken under S. 117 are not on their joint 
trial for same offence within Evidence Act 
(1872), S. 30. 

Persons against whom proceedings are being 
jointly taken under S. 117 in one and the same 
inquiry cannot be said to be on their joint trial 
for tho same offence within the meiuingof 
S. 30. Evidence Act. tP 221 0 1] 

(b) Criminal P. C. (1898). S. 117— Scope of 
words “ or otherwise ” in S. 117 (3) — Joint 
enquiry under S. 117 — Statements made by 
some accused incriminating others are ad* 
missible against latter. 

Statements made by one of several persons 
against whom a joint inquiry is being made un- 
der S. 117 which are in the nature of confessions 
and contain incriminating matter against the 
other accused, are admissible against the latter. 

The effect of the words “ or otherwise ” in 
sub-S. (3), S. 117, is to render admissible any 
evidence which would be relevant if the accused 
person or persons were being tried on a charge 
of being habitual offenders. [P 221 0 2] 

A. P.Dube^tor Applicants. 

E. Ualcomson—ioT the Crown. 
Judgment. — These are applications of 
two persons, Sarju and Liallu, who have 
been required to furnish security to be 
of good behaviour for a period of one 
year. They were brought before a Magi- 
strate along with four other persons, the 
case for tho prosecution being that these 
six men were individually habitual 
thieves and house-breakers and also were 
associated together in the matter under 
inquiry. The judgment of the trying 
Magistrate and the appellate judgment 
of the learned District Magistrate show 
that the police had beyond question very 
substantial reasons for the action taken 
by tliem. The six men had been arrested 
together under circumstances of grave 
suspicion and the circumstances of their 
arrest constibuted in themselves evi- 
dence of association. As against four out 
of tho six men there was overwhelming 
evidence of their being habitual crimi- 
nals as allege! by tho prosecution. Such 
being tVie case, the evidence of habitual 
association on the part of Lallu and Sarju 
with these criminals of inferior social sta- 
tus would constitute iu itself very strong 


Case sent hack. 
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ground for an inference that suoh 
association could only be based upon com- 
munity in crime. As regards Sarju there 
was, over and above the evidence as to 
the arrest, certain documentary evidence 
as to which 1 agree with both the Courts 
below that it was suspicious in a high 
degree. The contents of the documents 
and the circumstances under which they 
came into the hands of the police were 
suoh as in my opinion very definitely to 
warrant the infereniie that Sarju was as- 
sociated with habitual criminals as their 
accomplice and partner in crime. The 
case against Lallu differs from that 
against Sarju mainly because he is not 
implicated in any of these documents. 
In this connexion a question of law has 
been raised, for the consideration of 
which no doubt this application in revi- 
sion was admitted by the learned Judge 
of this Court before whom it was pre- 
sented. It appears that after the arrest 
of the accused persons two of them, 
namely, Chheda and Narain, made state- 
ments which amounted to confessions of 
the actual commission of a particular 

offence and which contained incriminat- 
• 

ing matter regarding’ the relations of 
Sarju and Lallu with the other persons 
associated with them in this inquiry. 
The question is whether anything con- 
tained in those statements could law. 
fully be taken into consideration by the 
Court in coming to a conclusion as re- 
gards the propriety of binding over Sarju 
and Lallu to be of good behaviour. 

I am satisfied that the provisions of 
S. 30, Evidence Act, considered by them- 
selves, do not justify the admission m 
evidence of these statements. It is true 
that the word “ offence ’’ is not defined 
in the Evidence Act and that the subse- 
quent definition of that word in the 
General Clauses Act, cannot be treated as 
governing its use in the Evidence Act, a 
Statute already in force when the Gene- 
ral Clauses Act was passed. At the same 
time, having regard to the way in which 
the word “ offence " is defined elsewhere 
I do not think that persons against whom 
proceedings are being jointly taken under 
S. 117, Criminal P. 0., in one and the 
same inquiry can be said to be on their 
joint trial for the same offence, within 
the meaning of S. 30, Evidence Act. I 
do not think however that this consider- 
ation altogether disposes of the point 
now before the Court. The enquiry was 


one under S. 117, Criminal P. C. Th& 
prosecution had to make good the asser- 
tion that the six persons before the Court, 
had been associated together in the mat- 
ter under inquiry and moreover as I have- 
already pointed out the fact of associa- 
tion with the other four persons was a 
strong point against Lallu and Sarju. 
Under these circumstances I think the 
prosecution were entitled to put the- 
statements in evidence which two of thej 
persons then before the Court had made; 
before a responsible Magistrate and which, 
if true established the existence of such 
association as the prosecution alleged. I 
do not mean to say that the statements 
by Chheda and Narain could have been 
taken in evidence against Lallu and Sarju 
in the absence of all other evidence of 
association, or could have been accepted 
as proof of criminal association in the 
absence of any other evidence. In the 
present case the Court bad before it pri- 
ma facie evidence of criminal association 
in the circumstances under which the 
arrest of the six men had been effected. 
The principle underlying the provisions 
of S. 30, Evidence Act, obviously is that 
when a statement can be proved against 
one of two accused persons jointly on 
their trial, it is very difficult, if not 
practically impossible, to require the 
Court to exclude that statement altoge- 
ther from its mind when it comes to 
consider the case against the other ac- 
cused. 

Such a consideration seems to me 
to apply a fortiori to proceedings in 
an inquiry under S. 117, Criminal P. C., 
when once the prosecution has made out 
a reasonable case for dealing with two or 
more persons in the same inquiry under: 
sub-Cl. 4 of the said section. The effect' 
of the words " or otherwise ” is to ren- 
der admissible any evidence which wouldj 
be relevant if the accused person or per- 
sons were being tried on a charge of be- 
ing habitual offenders. Thus the words 
of the section are wide enough to admit 
of these statements being pub in evidence, 
and of their being taken into considera. 
tion by the Court when coming to its. 
conclusion as to whether the case of 
habitual association for the purpose of 
committing such offences as theft and 
house breaking was made out against each 
of the persons before the Court. On a 
consideration of the record as a whole I 
see no reason to doubt that the order ia 
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question was justified as. against Lallu, 
as it certainly was, in my opinion, in res- 
pect of Sarju. I dismiss both these appli- 
cations. 

v.b./r.k. Applications dismissed. 
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Lindsay, J. 

Eishori La/ -Plaintiff— Applicant. 

V. 

Kalean Khan and another — Defendants 

Opposite Parties. 

Civil Revn. No. 2 of 1918, Decided on 
26th March 19l9, against order of Dist, 
Judge, Saharanpur, D/- 15th September 

1917, 

U. P. Honorary Munsif's Act (1886), S. 8 — 
Cases transferred from Court of Small 
Causes to Bench of Honorary Munsifs ceases 
to retain character of Small Cause Court 
suit— Civil P. C. (1908), S. 24 (4). 

Section 8, U. P. Honorary Munsifs Act of 1896 
declares S. 21, sub-S. 4, Civil P. 0., to be inap- 
plicable to cases transferred from a Small Causes 
Court to a Court of Honorary Munsifs. There- 
fore a case transferred from a Court of Small 
Causes to a Bench of Honorary Slimsifs ceases to 
retain the character of a Small Cause 'Court suit 
and a decree passed by the Munsifs in tlio suit 
becomes appealable. [P 222 C 2] 

Nihal Chand — for Applicant. 

iT/. L. Agarwala — for Opposite Parties. 

Judgment.— The applicant here, who 
was the plaintiff in the Court of first in- 
stance, his been unfortunate in the trial 
of his case. Tlie case was instituted in 
the Court of Small Causes and was under 
the orders of the District Judge, trans- 
ferred for disposal to a Bench of Honorary 
Munsifs. The whole procedure of the 
Munsifs, after the case came to their 
cognizance, is a chapter of errors result- 
ing apparently in considerable hardship 
to the plaintiff. The plaintiff took cer- 
tain measures in order to secure a proper 
order from the Bench and he succeeded 
so far that the Bench of Munsifs, acting 
under the directions of the Judge of the 
Small Cause Court, passed what pur- 
ported to bo an amended decree in favour 
of the plaintiff. One of the defendants 
Mien went in appeal to the District Judge 
who has held that tlie ?\Iun3if3 had no 
authority to amend the decree and con. 
S0'iuently he has set asile their order. 
The plaintiff now attacks the order of 
the learned District Judge, on the groun.l 
that ho h.il no jurisdiction to entertain 
the apj)oal which was preferred before 
him. The learned counsel for the ap- 
nollant Ins, [ think, been under some 
misapprehension regarding the state of 


the law. While it is true that there is 
no appeal from a decree of the Small 
Cause Court, it is provided by S. 8, 
Honorary Munsifs Act, Act 2 of 1896, 
that when a case has been transferred 
from a Court of Small Causes to a Bench 
of Honorary Munsifs, it ceases to retain 
the character of a Small Cause Court 
suit and a decree passed by the Munsifs 
in that suit becomes appealable. This 
is obvious from a reference to the pro- 
visions of S. 24, sub-S. (4), Civil P. 0, 
This sub-section is declared by S. 8 
Honorary Munsifs Act, not to apply to 
cases transferred from a Small Cause 
Court to a Court of Honorary Munsifs. 
It was therefore competent for the de- 
fendants to appeal to the District Judge 
and it is not possible to argue that the 
learned District Judge exercised jurisdic- 
tion which was not vested in him; nor 
moreover is it possible to say that the 
learned Judge has acted with material 
irregularity or illegality. 

For these reasons this application for 
revision of the Judge’s order must fail. 
The application is dismissed with costs 
accordingly. The cpsts in this Court will 
include fees on the higher scale. 

v.b./r.k Application dismissed, 
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Banerji and Rafique, JJ. 

Niadar Singh — Dacree-holder— Ap- 
pellant. 

V. 

Sabit Khan and others — Judgment- 
debtors — Respondents 

Letters Patent Appeal No. 15 of 1918, 
l^ecided on 6bh June 1919, against judg- 
ment of Knox, J., D/- 23rd November 
1917. 

if: Civil P.C. ( 1908). S, 60 — House of agricul- 
turist, appurtenant to his agricultural hold- 
ing is not liable to sale in execution of 
decree. 

Having regard to the provisions of S. CO, tha 
bouse of an agriculturist, which is appurtenant 
to his agricultural holding, is not liable 'to sale 
ill execution of a decree obtained upon a mort- 
g.ige of the house made bv the agriculturist. 

LP 223 G 11 

S. N. Sen — for Appellant. 

S. .-I. Ilaide) — for Respondents. 

Judgment. — The question in this case 
is whetlier the house of an agriculturist, 
which has been found to he appurtenant 
to his agricultural holding, is liable to 
sale in execution of a decree obtained 
upon a mortgage of the house made by 

the agriculturist. The appellant relies on 
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the decision of the Full Bench in Bhola 
Nath V. Mt. Kishori (l). In that case 
the view seems to have been taken that 
the house of an agriculturist’whioh was 
mortgaged by him was liable to sale in 
execution of a decree, provided that it 
did not appertain to his agricultural 
holding. As in this case it has been 
found that the house appertains to the 
agricultural holding of the respondents, 
it is not liable to sale having regard to 
the provisions of S. 60, OiVil P. C. We 
dismiss the appeal with costs. 

V.B./r.k . A ppeal dismissed. 

(1) [1911] 84 All. 25=11 1. 0. 646. 
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kiohards, G. J. and Banerji, J. 

Kunwar Bahadur and others — Defen- 
dants — Appellants. 

V. 

Madho Prasad and others — Plaintiffs 
— Respondents. 

First Appeal No. 178 of 1916, Decided 
on 19th December 1918, from decree of 
Addl. Sub-Judge, Oawnpore, 

Hindu Lftw — Succession — Ancestral and 
■self-acquired preperty^JSon living separately 
from father is entitled to inherit along with 
other sons in absence of partition. 

The mere faot that a Hindu son ceases to live 
with his father, does not, in the absence of a 
partition, disentitle him from sharing in the joint 
■ancestral or self- acquired property left by his 
father along with the other sons of the latter 
who lived jointly with him. [P 223 0 2] 

Nehal Ghand and Baldeo Earn Date — 
for Appellants. 

Te 3 Bakaur Sapru — for Respondents. 

Judgment. — This appeal Arises onb of 
a suit for possession. It appears that a 
man of the name of Asharfi Lai married 
no less than fonr times. He had issue by 
all four wives and sons by three. When 
Asharfi Lai died, the defendants are al- 
leged to have gone into possession of 
one-third of the property left by Asharfi. 
The plaintiffs thereupon instituted the 
present suit. Their claim is certainly 
somewhat peculiar. It is alleged that 
the plaintiffs lived jointly with their 
father and that the defendants were 
separated from their father. But it is 
clear that even if this were so, the plain- 
tiffs could not succeed in their present 
suit if we assume that the property be- 
longed to AsharB. The facts as found by 
the Court below seem to bo as follows; 
Asharfi having marriedanumber of times, 
the defendants (who were the sons of the 
first wife) left the house. They had got 
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a small property from Mt. Bakhta 
Kunwar, who was the widow of their 
grandfather's brother. But it must 
clearly be borne in mind that this pro- 
perty was property which they did not 
acquire from Asharfi. The defendants not 
only ceased to reside in their father’s 
house, but they maintained themselves 
upon the property which they had ac- 
quired in the manner just mentioned. 
They even went so far as to get this pro- 
perty put into a separate mahal. There 
is no finding that Asharfi ever separated 
from his sons, the defendants, in the sense 
that there was a partition between them, 
or that the defendants got their share of 
the ancestral property and thereupon 
severed themselves from the family. It 
seems to ut that if the property was 
ancestral property in the hands of Asharfi, 
then it would remain joint ancestral pro- 
perty, and the defendants upon the death 
of Asharfi would be entitled on partition 
to their share of it. If however we ac- 
cept the finding of the Court below that 
the property was self-acquired property 
of Asharfi, upon his death all his sons in- 
cluding the defendants would be entitled 
and the mere fact that some of these sons 
continued to live in his house joint in 
food with him would not deprive the 
sons who were living away from him of 
their share in his estate. We think that 
the decree of the Court below cannot be 
supported. We allow the appeal, set 
aside the decree of the Court below and 
dismiss the plaintiffs’ suit with costsin 
both Courts. 

V.B./r.k, Appeal allowed. 
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Richards, C. J. and Banerji, J. 

Gaidar — Appellant. 

v. 

Kalla and oilers —Respondents. 

^ Second Appeal No. 1911 of 1916, De- 
cided on llbh April 1919, against deci- 
sion of Sub-Judge, Muttra, D/- lltli 
May 1916. 

(a) Easements Act (1882). S. 13 — Partition 
of land — Well allotted to one party — Other 
party has no easement of necessity in res- 
pect of well. 

The plaintifl and defendant jointly owned a 
plot of land on which there was a well. Upon 
partition that portion of the laud on whicli the 
well was situate fell to the plaintiff and tire well 
was allotted to him. The defendant however 
continued to use the well and the pluintiS 
brought the present suit for an injunction re- 
straining him from doing so: 
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Htldi that as the use of the well was not 
necessary for the enjoyment of defendant’s share 
of the land, he had no easement of necessity in 
respect of it within the meaning of S. 13, Ease- 
ments Act. [p 224 C 1] 

(b) Easements Act (1882), S. 15 — Ease- 
ment of necessHy defined. 

An easement of necessity is an easement with- 
out which a property cannot be used at all, and 
notone merely necessary to the reasonable onjo)- 
meot of the property. [P 224C 2 ] 

Narain Prasad Asthana — for Appel- 
lant. 

Brajnatk Vyas — for Respondents. 

Judgment. — This appeal arises out of 
a suit in which the plaintiff claimed an 
injunction restraining the defendants 
from using a certain well. The facts 
are quite clear. The well was enjoyed 
by both tlie parties prior to a recent 
partition. When the partition was made 
that part of the land in which the 
well is fell into the plaintiff’s Mahal 
and according to the partition the well 
was given to the plaintiff. The words 
in the partition order were that the 
Pucca well shall be transferred along 
with the land. It seems quite clear 
therefore that the well aid all rights in 
the well were allotted to the plaintiff to 

whose share the land was allotted. The 

lower appellate Court seems to have 
thought that the defendants might have 
an easement of necessity.” S. 13, 
Easement Act, provides amongst other 
things that: 

“'■Vlicro a partition is made of tlie joint pro- 
perty of several persons, if an easement over the 
share of one of them is necessary for enjoying 
the share of anotlier of them the liitter shall be 
entitled to such easement.” 

Clause (f): 

If such an easement is apparent and con- 
tinuous and necessary for enjoying the share of 
the latter as it was enjoyed when the partition 
took effect, he shall, unless a different intention 
is expressed or necessarily implied, be entitled 
to such an easement.” 

ft is clear that the clauses referred to 
api)ly to “easements of necessity.” The 
use of the woll cannot possibly be said 
to be necessary for the enjoyment of 
the defendants’ share on partition. 
[No doubt it miglit be convenient for 
tliem to have such enjoyment but it 
IS not nece-sary. Tlio worst that can 
[happeri is that the defendants will be 
^obliged to dig a new well for tiiein- 
selves. It seems (jiiite clear tliat the 
jpartition oflicer rightly or wrongly in- 
itended to allot the well to the jdaintilT. 
ifn the case of Sukhdei v. Kidarnnth (1) 

(1) [1911] 33 Ail. 4G7=a I. C. C28. 


a Beech of this Court laid down what an 
easement of necessity is. It is an easementf 
without which a property cannot be used 
at all, and not one merely necesary to the 
reasonable enjoyment of the property. 
If the partition authorities wished to 
reserve any right to the defendants upon 
the partition, that ought to have been 
done in the partition proceedings. In. 
the absence of any such prevision it is- 
clear that ibe plaintiff is the absolute 
owner of the well free from any right on 
the part of the defendants. We allow 
the appeal, set aside the decree of both 
the Courts belovv and decree the plain- 
tiff’s claim for an injunction. We, under 
the circumstances, do not award any 
damages but the plaintiff-appellant will 
have his costs in all Courts, including in 
this Court fees on the higher scale. 

v.b./r.k. Appeal allowed^ 
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BaNERJI AND Rafiqdb, JJ. 

Mt. Rukmina Kuar and others — Ap- 
pellants. 

V. 

Sheo Dat Rai and another — Respon- 
dents. 

Letters Patent Appeal No. 38 of 19i7, 
Decided on 2ad Juno 1919, from judg- 
ment of Knox, J., D/- 14th March 1917. 

Limitation Act (1908), Art. 182 — Decree 

passed in 1894 providing that plaintiff on 
payment of certain sum ’‘in any year in the 
month of Jeth” was to recovor poasession of 
certain properly— Money deposited in June 
1915— Application for execution of decree 
made in June 1916— Decree held not gov- 
erned by Art 182— Right Iq execute decree 

arose on payment and plaintiff could exe- 
cute decree within three years of payment 

A decree directed that upon payment by the- 
plaintiff of a certain sum of money “in any year 
in the month of Jeth” ho was to receive posses- 
sion of certain proparty. The decree was passed 
on 22nd January 1891, the money was deposited 
on 15th June 1915 and an application, to execute 
the decree was made on 29th June 1916. The de- 
fendant objected that the application was barred 
by limitation: 

Held ; (1) that the decree, being indefinite 
to the date on which payment was to be made, 
was incapable of c.xocution on the date on which 
it was passed and was therefore not governed 
to tlie period of limitation for its execution bv 
Art. 182, Sell. 1, Lim. Act; 

(2) tiiaf. the right to execute the decree could 
not arise unions payment wits made and that tho 
plaintiff was therefore entitled to execute the de- 
cree within three years of the date when he- 
made the payment. [P 225 C l\ 

K. K. Vanna — for Appellants. 

M. L. Agarwala^iox Respondents. 
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Judgment. — We agree with the view 
taken by the learned Judge of this Court. 
The decree was one for delivery of pos- 
session passed on 22nd January 1894 on 
the ba^is of an arbitration award. It 
provided that the plaintiffs-decree-liol- 
ders were to get possession upon pay- 
ment of Es. 750 to the defendants in any 
year in the month of Jeth. The money 
was deposited on 15th June 1915 and the 
application for execution was made on 
29th June 1916. It was contended that 
the application was time barred. The 
learned Judge of this Court has held that 
the application was not barred by limi- 
tation, Art. 182, Lim. Act, applies to 
cases in which the decree is capable of 
execution on the date on which it was 
passed, except in the circumstances men- 
tioned in some of the special clauses to 
the Article. The decree in this case was 
not capable of execution on the date on 
which it was passed. Therefore if Art. 181 
is applicable to the present case limita- 
tion would run from the date on which 
the right to apply accrued. It is clear that 
the right to apply did not accrue until 
Es. 760 was paid and the right to pay the 
money was given to the decree-holders 
in the month of Jeth of any year. The 
decree is undoubtedly indefinite as to the 
date cn which payment was to be made, 
but it certainly did not direct that pay- 
ment was to be made in 'the month of 
iJeth following the date of the decree. The 
Court executing the decree had to give 
effect to the decree as it stood and could 
not go behind it. Taking the decree as 
it etands, the decree-holders had the 
right to pay Es. 750 at any time they 
liked in the month of Jeth of any year. 
Their right to execute the decree could 
not arise unless the payment was made. 
Therefore they were entitled to execute 
the decree within three years of 15th 
^ne 1915 when they made the payment. 
We dismiss the appeal with costs, in- 
cluding fees on the higher scale. 

v.b./r.k. Appeal dismissed. 
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Eichards, C.J. ard Banerji, J. 

Mt. Suraj Kuar —Plaintiff— Appel- 
lant. 


T. 

Chet Ram and others — Defendants — 
Eespondente. 

First Appeal No. 278 of 1916, Decided 

on 15th January 1919. 


(a) Agra Tenancy Act (1901), S. 142— 
Suit by tenant (mortgagor) to challenge vali- 
dity of distraint— Mortgage held satisfied — 
Suit by mortgagee for declaration that mort- 
gage subsists is not res judicata — Civil P. C. 
(1908), S. 11. 

In a suit brought by a tenant mortgagor under 
S. 142 to challenge the validity of a distraint 
against the landlord mortgagee it was held that 
the mortgage had been satisfied. Thereupon the 
mortgagee brought a suit in the civil Court for a 
declaration that the mortgage still subsisted. 

Held: that the subsequent suit was not res 
judicata. |_P 225 C 2] 

(b) Agra Tenancy Act (1901), S. 199 — 
S. 199 applies to suit against and not by 
alleged tenant. 

Section 199 applies to the case of a suit brought 
against a person whom the plaintiff alleges to be 
his tenant. Tt does not apply to a case where the 
suit is brought by the alleged tenant against the> 
alleged landlord. [p 226 C 1] 

Panna Lai — for Appellant. 

Hamilton and N. C, Vaish — for Ees- 
pondents. 

Judgment. — The facts connected with 
the suit out. of which this appeal arises 
are as follows: The defendants made a 
usufructuary mortgage in favour of the 
plaintiff of their zarnindari. For the 
convenience of the parties the mortgagee 
made a letting of the mortgaged property 
to the defendants. Thus the defendants 
became tenants at a rent to their own 
mortgagee. Later on the plaintiff dis- 
trained for the rent alleged to be clue 
under the letting. The defendants alleged 
that the distraint was illegal because (as 
they alleged) the mortgage had been dis- 
charged and that therefore the tenancy 
bad come to an end. They instituted a, 
suit under S. 142, Agra Tenancy Act,' 
challenging the validity of the distraint 
on these grounds. That suit resulted in, 
a finding by the Eevenue Court that the 
mortgage had been discharged. There- 
upon the plaintiff instituted the present 
suit alleging that her mukhtaram, in,' 
collusion with the defendants, had frau-, 
dulently endorsed payment on the bondl 
and returned it to the mortgagors and; 
also alleging that the mortgage was in 
fact unsatisfied and undischarged and, 
that the full amount was due thereon. 
The plaintiff claims possession of tbei 
mortgaged property. The Court below, 
without taking evidence, held that the 
decision of the Eevenue Court in the suit, 
instituted by the defendants under S. 142,! 
Agra Tenancy Act, operates as res judi-i 
cata. Prima facie the decision of the! 
Eevenue Court would not operate as res! 
judicata in the civil Court, because the' 
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Beveoue Court was nob oompebenb to try 
the present suit. The defendants how- 
ever seek to call to their aid the provi- 
sions of S. 199, Agra Tenancy Act. That 
section provides that if in any suit or 
application filed in a Revenue Court 
against a person alleged to be the plain- 
tiff's tenant, the defendant pleads that he 
is not a tenant but has a proprietary 
right in the land, the Revenue Court may 
either require the defendant to institute 
a suit in the civil Court for the determi- 
nation of the question of title, or it may 
determine such question of title itself. 
The section goes on to provide that if the 
Revenue Court determines to decide the 
.question of title itself it shall follow the 
procedure laid down in the Code of Civil 
Procedure for trial of suits, and notwith- 
standing anything contained in S. 193 
of the Act all the provisions of the Code 
should apply to the trial of such question. 
It is contended that a question of proprie- 
tary title did arise and that the decision 
of the Revenue Court must be deemed to 
be a decision of a civil Court. We may 
assume for the purpose of argument that 
when a question of proprietary title is 
tried by the Revenue Court in exercise of 
its powers under the section in a case 
brought by a person against another 
alleging the latter to be a tenant and the 
defendant pleads that he has proprietary 
title and is nob a tenant, the decision of 
the Revenue Court may operate in the 
same way as if the decision had been the 
decision of a civil Court. But it seems bo 
us that the section does not apply in the 
present case. Tlie section applies to the 
ease of a suit brought against a person 
whom the plaintiff alleges to bo his 
tenant. 

In the present case the suit was 


Court with directions to re- admit the suit 
in its original number and to proceed bo 
hear and determine the same according 
to law. The appellants must have their 
costs of this appeal, including fees on 
the higher scale. Other costs will abide 
the result. 

v.b./R.K. Appeal allowed. 
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Rafique and Piggott, JJ. 

Makrand Singh and another Appel- 
lants. 

V. 

Kallu Singh — Respondent. 

First Appeal from Order No. 155 of 
1918, Decided on 4th April 1919, from 
order of Dist. Judge, Farrukhabad, D/- 
8th August 1918. 

Limitation Act (1908), Art.66— Mortgage 
bond providing for repayment of money after 
seven years and payment of interest yearly~~’ 
Mortgagee to recover principal either on de- 
fault of payment of interest or after expiry 
of term— Default made in 1903 — Suit by 
mortgagee in 1914 — On sale proceeds prov- 
ing insufficient — Application for personal de- 
cree— Art. 66 held to apply sind suit held to 

be within lime— Civil P. C. (1908), O. 34, 
R. 6. 

A mortgage bond, dated September 1902, pro- 
vided for tho repayment of the money advanced 
upon it after the lapse of seven years and the 
payment of interest yearly, leaving it optional 
with the mortgagee to recover the principal 
either on default of payment of interest, or after 
the expiry of the term. Default was made in the 
payment of interest in 1903. The mortgagee 
sued in 1914 and obtained a decree against the 
mortgaged property, but the amount realized by 
tho sale of that property in execution being in- 
sufficient to cover the amount of the decree, he 
applied, under 0. 34, R. 6, for a personal dtcreo, 
when it was objected that the remedy by way 
of a personal decree was barred by limitation. 

Held: that Art. 66, applied to the oase and 
that the suit, having been brought within six 
years from the expiry of the term given in the 
bond, was within time. IP 227 0 1] 


under S. 142, Tenancy Act, and was 
brought by the alleged tenant against the 
alleged landlord. Furthermore it seems 
to us that there was no question of pro- 
prietary title involved irj the previous 
suit. It was common cause that the 
defendants were the j)roi)rietor3. ^ft. 
8uraj Kunwar never claimed to he the 
proiU’iotor. She only claimed to be mort- 
gagee under a ihmfructuary mortgage, and 
the question between the [Jartios was nob 
wlio had ‘'pi’oprietary titlo”, hut whe- 
ther or nob tho mortgage had been dis- 
charged and satisfied. We must allosv 
the apijoal, set aside the decree of the 
Court below and remand the case to that 


Giilzari Lai — for Appellants. 

A. S. Osborne—ioT Respondeat. 

Judgment. — The only point in the 

appeal before ns is whether the remedy 

sought by the decree-holder i under 0. 34, 

R. G. Civil P. C., is barred by limitation. 

The learned Judge of the lower appellate 

Court has applied Art. 66, Lim. Act. The 

bond provided tliat the money advanced 

upon it was to be paid after the lapse of 

seven voars and the interest was to be 
% 

]uid yearly. The mortgagee was given 
the option of suing either on default in 
tho payment of interest or after the expiry 
of the term. The mortgagee sued afterthe 
expiry of the term and obtained a decree 


1910 

against the mortgaged property. It was 
sold in execution of the decree and fetched 
only Rs. 25. The amount of the decree 
was Rs. 1,466-13-0. The decree-holder 
then applied under 0. 34, R. 6. for a per- 
sonal decree. The judgment-debtors plea- 
ded limitation on the allegation that the 
oause of action accrued to the mortgagee 
after one year of the execution of the 
bond when the first default in payment 
of interest was made. The trial Court 
yielded to this objection and rejected the 
prayer of the decree-holder for a personal 
decree against the legal representatives 
of the mortgagor. On appeal by the 
decree-holder the learned District Judge, 
disagreeing with the first Court, reversed 
its order and remanded the case for trial. 
The appeal before us is from the remand 
order of the learned District Judge, dated 
8th August 1918, by which he held that 
the remedy of the mortgagee for obtaining 
a personal decree under 0. 34, R. 6, was 
not barred by limitation. It is conten- 
ded on behalf of the appellants, the judg- 
ment-debtors, that the oause of action 
accrued to the mortgagee for a personal 
decree on the first default in the payment 
of interest, that is, some time in Septem- 
ber 1903. As the bond is a registered 
bond, the mortgagee could claim six years 
from that date. Had he asked for a per- 
sonal decree within six years of Septem- 
ber 1903 he would have been within 
time. He brought the suit on the mort- 
gage some time in 1914 and by that time 
the personal remedy hal become barred. 

We are unable to agree with the learned 
counsel for the appellants in view of a 
decision of this Court reported as Gaya 
Prasad v. Sker All (1). The bond in 
that case contained almost the same terms 
as the bond in the present case. The 
learned Judges held that the bond was a 
single bond and the article of the Limi- 
tation Act applicable was Art. 66. They 
calculated the period from the expiry of 
the term given in the bond. In the pre- 

expired in September 
mortgagee instituted his suit in 
1914 and his suit was therefore within 
time. The appeal fails and is dismissed 
with costs, including in this Court fees 
on the higher scale. The stay order is 

discharged. 

V.B./r.k. Appeal dismissed. 
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(1) L19Z7]' 39 I. 0. 57i: 


KamlaDevi V. Gur Dayal 
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Richards, C. J. and Banerjf; J. 
Kamla Devi — Plaintiff — Appellant. 

V. 

Gur Dayal and others — Defendants — 
Respondents. 

Second Appeal No. 150 of 1917, Deci- 
ded on 9th January 1919, from decree of 
Dist. Judge, Aligarh. 

Civil P. C (1908), O, 7, R. 6 — Suit for re- 
demption of mortgage alleged to have been 
executed between 60 years befor suit—Court 
declining to consider acknowledgments re- 
lied on by plaintiff on ground that they were 
not specially pleaded in plaint and dismissed 

suit— It was not necessary for plaintiffs spe 
cially to plead that acknowledgments saved 
limitation — Burden of proving that mortgage 
was not given within 60 years was on mort- 
gagee— Evidence Act (1872), S. 106. 

In a suit to redeem a mortgage it was alleged 
that the mortgage was executed within 60 yeaw 
before suit. The trial Court dismissed the suit on 
the ground that the plaintiff bad failed to prove 
the allegation and declined to consider certain 
acknowledgments on which the plaintiff relied 
on the grounds that they had not been specially 
pleaded in the plaint: 

plaintiff having pleaded 
tnat the mortgage was within limitation it was 
not necessary for him to plead that the acknow- 
ledgments saved the operation of limitation; 

(2) that the mortgagee was the person in whose 
possession the mortgage deed would naturally b» 
and that the evidence as to the exact date of the 
mortgage was therefore a matter within his 
peculiar knowledge, so that the burden of proving 
that the acknowledgments were not given within 
bO years of the mortgage lay upon him. 

n r , T. .. C 1] 

teary Lai Banerji—tor Appellant. 
Panna Lai for Respondents. 
Judgment.— This appeal arises out of 

a auifc^ to redeem a mortgage. In the 
plaint it was alleged that the mortgage 

was executed in or about the year 1856 . 
Various pleas were taken and the Court 
of first instance dismissed the suit. The 
lower appellate Court upheld tlie decision 

of the Court of first instance upon the 
ground that the plaintiff was the wife of 
a Kanungo and that the transfer of the 
mortgagor’s interest was really for the 
benefit of the Kanungo, and that it was 
apinst public policy that the Kanungo 
should become the transferee of the mort- 
gagor’s interest. This Court on appeal 
held that this was not a correct view of 
the law and remanded the case to the 
lower appellate Court, the Court of first 
mstance having decided the ocher issues. 

On remand the lower appellate Court, 
whilst dismissing the suit for redemp- 
tion, granted the plaintiff a decree for 
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the amount vpbich had been paid for the 
transfer of the mortgagor’s interest 
against the vendors. The Court decided 
against the plaintiff so far as the claim 
for redemption, went upon the ground of 
limitation. The Court held that the 
plaintiff had failed to prove that the 
mortgage was executed within 60 years 
of the institution of the suit and declined 
to consider certain acknowledgments on 
which the plaintiff relied upon the ground 
that if the plaintiff sought to bring her- 
self outside limitation it was necessary 
for her to plead in the plaint that the 
acknowledgments had been given within 
limitation. 

We think that the view taken by the 
Court below was incorrect. The plain- 
tiff had i)leaded the mortgage within 
limitation. It was therefore not necessary 
for the plaintiff to plead that the ac- 
knowledgments saved the operation of 
limitation. We think the Court below 
was bound to consider the acknowledg- 
ments which were referred to and proved 
to the satisfaction of the first Court. 
These acknowledgments are of a remark- 
ably clear description. They consist of 
entries in the vvajibularz commencing 
from the year 1866 and going on to the 
year 1900. Even in the year 1913 the 
defendant described himself as mortgagee. 
In the wajibnlarz the description of the 
land is given, the amount of the mort- 
gage, the names of the mortgagors and 
the mortgagees respectively. It is said 
that the jjlaiDtifl' \\as hound to have 
shown that these acknowledgments were 
given sixty years of the date of the mort- 
gage; and that as the plaintiff had failed 
to prove the exact date of the mortgage, 
the acknowledgments are of no avail. It 
must be remembered that unless the 
mortgage was as old as the year 1800, the 
acknowledgments were perfectly good. 
,It must also ho remembered that the 
party in whose possession the mortgage 
|deed would naturally bo, would be the 
|defeiidant who was the mortgagees’ re- 
presentative. The evidence tiierefore as 
to the exact date of the mortgage was a 
■matter within tlie peculiar knowledge of 
jthe defendant and not of a plaintiff. We 
think that the acknowledgments, assum- 
ing them to have been given in time, 
were sufficient acknowdedgments of the 
suhsisiance of the mortgage, and wo think 
under the circunjstances of this case that 
we ought to hold that acknowledgments 


V. C\ther:tne Ann 

were given before the expiration of 60 
years from the date of the mortgage. We- 
therefore think that the plaintiff ought 
to have got a decree for redemption. 
There is some doubt as to w'hether the 
land now claimed is identical with the 
land mortgaged. Before finally deciding 
the appeal we think that we must refer 
an issue on this point. We accordingly 
refer the following issue to the lower 
appellate Court, namely — Is the land 
claimed the land mortgaged, and if not, 
what is the land mortgaged? 

The parties will be entitled to adduce 
evidence relevant to this issue. On re- 
turn of the finding the usual ten days- 
will be allowed for filing objections. The 
case will be put up on return of the find- 
ing. The issue may be sent down as 
soon as possible. 

v.b./r.k. Issue remitted, 
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Richards, C. J. and Banerji, J. 

George Suvimerly Carmichael Cole — 
Defendant — Appellant. 

V. 

Catherine Ann Harper — Plaintiff 
Respondent. 

First Appeal No. 157 of 1917, Decided 
on 10th March 1919, from decree of Sub- 
Judge, Shahajhanpur, D/- 1st February 
1917. 

Civil P. C. (1908), S. 13-Suit by pUinliff 
in England — Service of summons accepted 
by solicitor and appearance put in by him 
on behalf of defendants— Judgment given on 
plaintiff’s evidence— Judgment held to be on 
merits. 

Plaiutif! brought a 'suit against defendant in 
the High Court of Justice in England. Defen- 
dant wes called away from England and was- 
unable to appear and defend the suit in London, 
but service of the writ of summons was accepted 
by a solicitor wbo entered appearance on behalf 
of the defendant. The action was tried by a. 
Judge and special jury and on the evidence of 
the plaintiff judgment was given against the de- 
fendant. riaintifl brought the present suit on the- 
basis of that judgment: 

Jlcid: that the judgment was a jiulgment 
given cu the merits within the meaning of that 
expression in S. 13 and was conclusive between 
the parlies. [P 229 C 2] 

ir. Walloch and Shaninath Mmhran — 

for Appellant. 

B. E, O'Couor and Lakshmi Narain — 
for Respondent. 

Judgment. — This appeal arises out of 
a suit which was brought on foot of a 
judgment of tho High Court of Justice in 
England. It appears that tho plaintiff 
brought an action in England against the 
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defendant; for personal injuries alleged to 
have been caused by the negligence of 
the defendant in the management of bis 
motorcar. It appears that the action 
was tried in England in the year 1913 
before Darling, J., and a Special Jury, 
when judgment was given for £250 and 
costa. In the present suit, which was 
based upon that judgment the defen- 
dant was examined as a witness and 
deposed to the fact that he was 
called away from England rather sud- 
denly after the outbreak of war and 
that consequently he w'as unable to ap- 
pear and defend the suit in London. It 
is accordingly contended on his behalf 
that the judgment -was not a judgment 
on the merits*’ within the meaning of 
S. 13, Civil P. C. That section provides 
that a foreign judgment shall be conolu- 
sive as to any matter thereby directly 
adjudicated upon between the same par- 
ties except in certain cases one of which 
is where the judgment has not been 
given “on the merits.” It is quite clear 
that a solicitor accepted service of the 
writ of summons and entered appearance 
on behalf of the defendant and that the 
case came regularly before a Judge and 
jury. 

We will assume' in the defendant’s 
favour that his absence was due to his 
being required to return at very short 
notice to India. The only ques- 
tion which we have to decide is whether 
the judgment was given “on the merits.’’ 
In support of the defendant’s conten- 
tion that it was not on the merits, the 
case of Kaymer v. Viswanatham Eeddi 
(1) has been cited. In that ease the de- 
fendant was sued in England and inter- 
rogatories were administered to him on 
behalf of the plaintiff. The defendant 
refused or neglected to answer the inter- 
rogatories, whereupon an application was 
made on behalf of the plaintiff under 
O. 31, R. 21, of the English Judicature 

Act which provides that where a defen- 
dant fails to comply with an order to 
answer interrogatories he shall be liable 
to have his defence struck out and to be 
placed in the same position as if he had 
not defended. The application of the 
plaintiff was granted and judgment was 
entered against the defendant under the 
provisions of this rule. Their Lordships 
of the Privy Counc il held that under the 

(1) A. I. R. 1916 P. Cri2r=^8”l.j C. 683=10 
Mad. 112=44 1. A. 6(P.C.). 


circumstances of that case the judgment 
had not been given “on the merits.” In 
the present case the circumstances we 
need hardly say. ai *0 quite different. In 
the case quoted the judgment followed 
as a penalty upon the defendantnot com- 
plying with the order of the Court and 
the facts and circumstances of the case 
were never gone into at all. In the pre- 
sent case the evidence of the plaintiff 
herself, or some other evidence, had to 
be given before the jury could find a ver- 
dict in her favour. We think that the 
judgment in the present case was a judg- 
ment given “on the merits” within the 
meaning of that expression in S. 13, Civil 
P. G., and consequently the judgment 
was conclusive between the parties. The 
result is that the appeal fails and is dis- 
missed with costs. 

v.b./r.k. Appeal dismissed. 
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KICHARDS, C. J. AND BenERJI, J. 

Irshad Hussain and others — Plaintiffs 
— Appellants. 

V. 

Gopi Nath — Defendant— Respondent. 

First Appeal No. G2 of 1917, Decided 

on 29th January 1919, from decision of 

Sub.Judge, Agra, D/- 29bh November 
1916. 

Provincial Insolvency Act (1907), S. 22 

^Attachment by receiver — Objection dis- 
misead Suit for declaration is barred as res 
judicata. 

A share ia a certain house was attached by a 
receiver in insolvency as belonging to the io* 
solvent. The plaintiff objected to the attach- 
ment under S. 22 on the ground that the share 
attached belonged to him. The objection was 
dismissel and the order was upheld in appeal 
Plaintiff then brought a suit fora declaration 
that the attached share belonged to him : 

Held : that the suit was barred by the prin- 
ciple of res judicata. [P 230 0 2] 

Abdul Raoof and S. M- Sulaiman — for 

Appellants. 

Surendra Nath Sen, Mohan Lai Sun^ 
dal and Naraina Prasad— tor Respon- 
dent. 

Judgment.— This appeal arises under 
the following circumstances : A man of 
the name of Wilayat Ali was adjudicated 
an insolvent. A share in certain house 
property was attichel by the receiver as 
being the property of the insolvent. This 
property was claimed by the appellants 
who were the son and nephew of the in- 
solvent. These persons tilel an applica- 
tion in the insolvency matter under 
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S. 22, Insolvency Acfc, which provides 
that ; 

“ if the insolvent, o;- any creditor or any other 
person, is aggrieve 1 by the act or decision of the 
receiver he may apply to the Court and the Oouit 
may confirm, reverse or modify the 'act or deci* 
sion complained of. 

The act apparently coraplained of iti 
the insolvency matter was the attach- 
naent of the property. No doubt the in- 
vestigation as to whether or not the 
receiver was justified in attaching the 
property involved the investigation of 
the title to the share attached. The ap- 
pellants in this Court produced their 
evidence, with the result that ■ the insol- 
vency Court refused to reverse or modify 
the act of the receiver in attaching the 
property ; in other words, dismissed the 
application. An appeal was filed from 
the decision of the insolvency Court 
■which resulted in the dismissal of the 
appeal on the merits. Thereupon the 
plaintiffs instituted the present suit 
which seeks a declaration of their title 
to the same property as was attached in 
the insolvency matter. The Court below 
has dismissed the plaintiffs’ suit on the 
ground that the decision of the insolvency 
Court and the appellate Court in the ap- 
peal from the insolvency decision operates 
as res judicata. If we had to consider 
the matter in the absence of authority, 
we doubt very much whether the order 
of the insolvency Court and the Court of 
appeal from that order can operate as 
res judicata. The provisions as to res 
judicata are contoined .in S. 11, Civil P, 
C.. which provides that : 

No Court shall try any suit or issus in whicn 
the matter directly and substantially in issue 
has been directly and substantially in i.ssue in a 
former suit between the sarao parties, or between 
parties under whom they or any of them claim 
litigating under tbo same title in a Court com- 
petent to try sucli subsequent suit or the suit in 
which such issue has been subsequently raided, 
and has been heard and finallv dicided by such 
Court. *’ 

Wo may point out that there was 
no previous suit bebwaon the [jarties 
to this suit. There was only the peti- 
tion of objection to the attachment and 
the order passed on that petition. No 
doubt the question which is involved 
in the present suit namely, the title 
to the property, was investigated in the 
insolvency matter but there is strong 
ground for the argument that the rule 
of res judicata is limited to the pro- 
visions of S. 11, Civil P. C. In tbo case 
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of Qokul Mandar v. Pudmanimd Singh 
(l) their Lordships of the Privy Council 
say as follows : 

They will further observe that the essence 
of a Code is to be exhaustive on the matter in 
respect of which it declares the law, and it is not 
the province of a Judge to disregard or go outside 
the letter of the enactment according to its true 
construction. ” 

Where a decree-holder attaches pro- 
perty as being the property *of his judg- 
ment-debtor and a. third party objects fco 
the property being attached, the third 
party can object to the attachment. II 
the objection is ruled against him he is 
entitled to bring a suit, provided that he 
brings it within the time expressly al- 
lowed bylaw, but the right to bring the 
suit is expressly given by the Code itself. 
It would certainly seem that in many 
cases it would be highly objectionable 
that an insolvency Court should in a 
summary manner dispose of property or 
issues involving the title to the property. 
If an insolvency Court has jurisdiction 
to finally try the right to property, it 
should as a general rule require the 
parties to file statements in the nature 
of pleadings, issues should be duly framed 
and the case tried in the manner in 
which an ordinary civil suit is tried. 
On the other hand it certainly seems 
open to grave objection that a claimant 
to property alleged to belong to an in- 
solvent (not claiming as a creditor) 
should be entitled to have an investiga- 
tion of his alleged title in the insolvency 
Court with a right of appeal, and that 
he should then be again entitled to re- 
open the entire question in an indepen- 
dent suit. The consideration of this case 
indicates the necessity for amendment of 
the Insolvancy Act. We have thought it 
right to say so much because an impor- 
tant question of law seems to be involved 
in the consideration of this case. We 
find however that in the case of Pitaram 
V. Jhujhar Singh (2) a Bench of this 
Court decided, under circumstancesl 
which in principle cannot be distinguished* 
from the present case, that a decision! 
of the insolvency Court operates as res! 
judicata. We are bound to follow thisl 
decision or refer the present appeal to a' 
hirger Bench for reconsideration of thej 
(jiiestion involved. If we thought that’ 
any injustice had been done in the pre- 

(1) [m2] 20 Cal. 707=29 1. .-V. 196=8 Snr. 323 
(P.O.). 

(2) [1916] 33 I. C. 798. 


IRSHAD Hussain v. Gofi Nath 


m9 


Nai^ak Ohakd V. Ohameli Kunwab 


Allahabad 231 


Bent case W3 should not hesitate to adopt 
this course. We find however that there 
really was a complete trial of the plain- 
tiffs’ title in the insolvency case. The 
plaintiff’s ’title to the property was 
based upon an alleged oral will which 
the wife of the insolvent is alleged to 
have made a few days before her death 
and not vpry long before the applica- 
tion for the order of insolvency. The 
Court absolutely disbelieved" that the 
alleged oral will was ever made and came 
to the conclusion upon the materials it 
had before it that an arbitration award 
based upon this alleged oral will was a 
clumsy attempt to defeat the creditors 
of the insolvent. The title set up by 
the claimant was highly improbable and 
suspicious. Under these circumstances 
we do not think that this case is a fit 
one to refer to a larger Bench. We ac- 
cordingly dismiss the appeal with costs, 
including in this court-fees on the higher 
scale. 

V.b./b.K, Appeal dismissed. 
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Richards, G. J. and Rafiqde, J. 

Nanak Chand and another — Defen- 
dants— Appellants, 

v. 

Chameli Zwwwar— Plaintiff— Respon- 
dent. 

Second Appeal No. 996 of 1918, Deci- 
ded on 2l6t February 1919, from decree 
of the first Addl. Judge. Aligarh. 

Mortgage— Mortgaged Property leased to 
mortgagor— Mortgagee obtaining decree for 
rent -Sale of mortgaged property in execu- 
tion of decree on mortgage— Purchaser held 

entitled only to right and interests of mort- 
gapr— Mortgagee held not estopped from 
enforcing his right— Evidence Act (1872), 

A X 

a mortgagee obtained a decree for rent against 
his mortgagor to whom the mortgaged property 
had been leased and in execution of that decree 
brought the mortgaged property to sale. In a 
subsequent suit for realization of the mortoa^e 
money the auction-purchaser claimed that he 
had purchased the property free from the mort- 
gage. It was found that at the time of his pur- 

•base he was aware of the existence of the mort- 
gage: 

Heid, (1) that the purchaser was entitled only 
to the right and interest of the mortgagor which 
alone could be sold in execution of the decree for 
rent; (2) that the purchaser being aware at the time 
of his purchase of the existence of the mortgage 
the mortgagee was not estopped from enforcing 
hn rights under the mortgage. [P Q 3 l C 1] 

Panna Jjal — for Appellant. 

Judgment. This appeal arises out of 

a suit which was brought to realise the 


amount of a mortgage. The facts appear 
to be that after the mortgage (which was 
usufructuary in form) was made the mort- 
gagee made a letting of the property 
which consisted of houses to the mortga- 
gor. Rent fell into arrear; the mortgagee 
brought a suit for , the rent, obtained a 
decree and put up the houses for sale. 
They were purchased by the appellant 
here. When the present suit was insti- 
tuted, it was contei^ed on behalf of the 
appellant that he must be taken to have 
purchased the entire interest inthehousee 
and that the plaintiff was not at liberty 
as against him to set up the mortgage. The 
finding of the Court below is that the de- 
fendant, who was the auction purchaser, 
knew of the existence of the mortgage 
and purchased the property at a price 
which was far less than the value of the 
houses had they been free of incumbrances. 
It is contended on the authority of 

Muhammad Eamid-ud-din v. ShibSahai 

(1) and certain other rulings that the ap- 
pellant here must be deemed to have pur- 
chased the houses free from all encum- 
brances. We think that there is no force in 
this contention having regard to the finding 
of the Court below. It is admitted that if 

the simple money decree had been obtained 

by some person other than the mortgagee 
It would only be the interest of the judg- 
ment-dobtor that could be sold. The in 
terest of the judgment- debtor was merely 
his equity of redemption and his tenancy 
n the latter had any value. It is said 
however that because the decree-holder 
happened to be the mortgagee, the mort- 
gagee, after the sale is estopped from set- 
ting up his mortgage. If any question of 
estoppel arises it must be under the pro- 
visions of S. 115, Evidence Act, which 
provides that: 

•Svhea one person has by his declaration, act or 

Xer n“ ^a^sed or permitted an- 

other person to believe a thing to be true and to 

act upon such belief, neither he nor bis represen - 

Utive shall be allowed, in any suit or proLdiuv 

between himself and such person or his represen” 

tative, to deny the truth of that thing.” ^ 

We may concede^ for the purpose of 
argument that the omission to state at 
the time of the attachment of the pro 
perty that the decree-holder had a morfc- 

* . I ♦ I ^ ^ ^ ^ an “omission” 

within the meaning of this section, but it 
was necessary before deciding in favour 
of the defendant to find that by that 
omissi on” the decree-holder had inten. 

(1) L1899J 21 All. 3^ 
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tionally caused the auction.parchaser to 
believe that there was no mortgage on 
the property and had caused him to act 
upon that belief. In the present case the 
findings show that the auction-purchaser 
did not believe that there was no mort- 
gage. On the contrary the finding is 
Ithat he knew that there was a mortgage. 
The purchaser did not act on the belief 
that there was no mortgage. The finding 
is that he did not pay the full value of 
the houses. We think on the findings of 
fact arrived at tlie decree of the Court 
below was quite correct. We dismiss 
the appeal. 

v.b./r.k. Appeal dismissed. 
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Rafique and Walsh, JJ. 

Dwarka Singh — Appellant. 

V. 

Ram Nand Upadhya and others — 
Respondents. 

Second Appeal No. 419 of 1917, Deci- 
ded on 15th April 1-919, against decision 
of Addl. Munsif, Jaunpur, D/- 20th July 
1916. 

(a) Evidence Act (1872), Ss. 65, 66 and 90 
— Documents more than thirty years old and 
necessary in evidence notprof^uccd — Second- 
eiry evidence is admissible without notice to 
party or his pleader to produce it. 

A defendant who is in possession of a document 
more than thirty years old which he knows will 
be required in evidence, is bound to produce it. 
If he fails to do so, the plaintiff is entitled to 
give secondary evidence of the contents of tho 
document without giving any notice to the defen- 
dant or to his pleader calling upon him to produce 
the original, such notice being excused by S. GO (a) 

LP234C1] 

In a suit for redemption the defendant mort- 
gagee was in possession of the deed of mortgage 
which was more than thirty years old, but he 
failed to produce it at the trial of the suit and 
tlie plaintiff in order to prove the mortgage pro- 
duced a certified copy of the deed. 

Held: that the certified copy was admissible in 
evidence under S. C5, and that S. 90 of the Act 
did not limit or confine the application of that 
section to cases where the original document was 
actually produced In Court. [P 234 C Ij 

(b) Evidence Act (1872), Ss. 90 and 114 — 
Document thirty years old not available and 
only certified copy produced — Presumption 
as to due execution and attestation may be 
made by Court. 

The presumption permitted by vS. 90 of the due 
oxecutiou aiul attestation of a document which 
is shown to be 30 years old may bo made by the 
Court whore that document cannot be produced 
but a certified copv of it is forthcoming. 

l'p 234 c n 

liadha Kant Malaviya — for Appellant. 

S. M. Sulaiman and Draj Nath Varjas 
— for Rest)ond 0 Dts. 


Rafique. J. — The two appeals 
No9. 419 and 420 are conneofced and arise 
out of a suit brought by the plaintiffs- 
respondents for redemption of a mortgage. 
They stated in their plaint that the mort- 
gage was executed by one Mt. Phulbasi on 
3rd of June 1876 in favour of Bhairon . 
Singh, the predeoessor-in. interest of the 

defendants. The mortgage was in lieu of 
Rs. 300 and was with possession. Mt, 
Phulbasi died leaving her surviving a 
son called Ram Sundar. He executed a 
sale deed in respect of the mortgaged 
property iu favour of the plaintiffs. The 
latter served a notice on the defendants 
asking for redemption on 27th April 1915 
alleging that the mortgage had been satis- 
fied by the appropriation of the timber 
on the property. The defendants declined 
to make over possession of the mort- 
gaged property and ou 18th June 1915 
the suit out of which the two ap- 
peals have arisen was instituted by them 
for redemption. In addition to the re- 
covery of the property without payment, 
the plaintiffs asked for Rs. 215 damages 
for mesne profits. The defendants resis- 
ted the claim on various pleas. They 
denied the mortgage of 3rd June 1876 as 
also the allegation that Ram Sundar was 
the son of Mt. Phulbasi. They stated 
that the property in suit was their own 
and in any case they had been in adverse 
possession for more than twelve years. 

The original mortgage deed was nob 
produced in the case. The plaintiffs filed 
a certified copy of the deed which was 
admitted by the Court. The Court held 
that as the original mortgage-deed must 
have been made over to Bhairon Singh, 
the mortgagee, and must have come after 
his death, in the possession of the defen- 
dants, they should have produced it and 
as they had failed to produce the original 
document, the plaintiffs were entitled to 
give secondary evidence by producing a 
certified copy of the original deed. The 
Court further held that the presumption 
under S. 90, Evidence Act, could be raised 
in respect of a certified copy filed on 
behalf of the plaintiffs. The revenue 
entries from 1864 up to the present day 
wore also filed in the case which show 
that the owner of the property was the 
hushanl of Mt. Phulbasi and after his 
death her name was entered as owner and 
suhsequently as mortgagor. After her 
death the name of her son Ram Sundar 
was substituted and he was shown as the 
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mortgagor. The. names of Bhairon Singh 
and the defendants were shown in the 
revenue papers ever since 1876 as those 
of mortgagees. Taking the said entries . 
into consideration and the presumption 
under S. 90, Evidence Act, the learned 
Munsif held the mortgage of 1876 proved. 

The other pleas in defence were also 
disallowed. The allegation of the plain- 
tiffs with regard to the satisfaction of the 
mortgage was disbelieved. A decree was 
passed in favour of the plaintiffs-respon- 
dents for redemption of the property on 
the payment of Rs. 300. Under the said 
decree the plaintiffs were to bear their 
own costs as also the costs of the defen. 
dants. Both parties uppealod to the 
lower Court: the plaintiffs with regard to 
costs and the defendants with regard to 
the decree for redemption. The lower 
appellate Court dismissed the appeal of 
the defendants maintaining the decree for 
redemption and accepted the appeal of 
the plaintiffs partially making each party 
to bear his own costs. The defendants pre- 
ferred two appeals to this Court, namely, 
Nos. 419 and 420. The two appeals 
came up before me on 20th January 19 19, 
when three objections were urged on 
behalf of the appellants against the decree 
of the lower Court, namely, h>*st, that the 
mortgage of 1876 is not proved, secondly, 
that the defendants have proved their 
adverse possession for more than 12 years 
prior to the institution of the suit; and 
thirdly, that no tender having been made 
by the plaintiffs their claim is not 
maintainable. In my judgment of 20th 
January 1919 I have given reasons for 
the rejection of the second and third 
objections. The first objection relating 
to the proof of the mortgage of 1876 
raised a point of law about which I found 
conflict of authority in this Court and 
therefore T referred the case to a larger 
Bench. The only point now before us is 
whether the mortgage which the plaintiffs 
seek to redeem has been proved according 
to law. The contention for the defend- 
ants-appellants is that the plaintiffs have 
only filed a certified copy of the mortgage 
of 3rd June 1876 and no presumption 
under S. 90 can be raised in respect of 
it. 

The language of the section clearly 
shows that the section applies only to 
the case of an original document, and not 
to a certified copy. On the other hand 
the argument for the plaintiffs-respond- 
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ents is that the use by the legislature of 
the words: ‘ When any document is pro- 
duced” does not limit the operation of 
the section to cases in which the docu- 
ment is actually produced in Court. 
Secondary evidence of an ancient docu- 
ment is therefore admissible without 
proof of the execution of the original 
when a case is made out under S. 65, 
Evidence Act. In support of his argu- 
ment the learned counsel for the respon- 
dents relies upon the following cases: 
Khetter Ckunder Mookerjee v. Khetter 
Pal Sreeterutno (l), Ishn Prasad Singh 
V. Lallijas Kunwar (2) and Ponnam- 
balath Parapravan v. Karoth Sankaran 
Nair (3). The reply for the appellants 
is that these cases were wrongly decided 
and that the provisions of S, 90 were not 
carefully considered. Reliance is placed 
by the appellants on a passage in the 
judgment of a Bench of this Court in 
First Appeal No. 13 of 1913, decided on 
6bh July 1914. The passage in question 
is as follows: 

“Section 90, Evidence Act, only applies when 
the document is produced and the presumptions 
therein mentioned are presumptions in favour of 
a document which is actually produced. Even 
then the Court is not bound to presume although 
it is entitled t) do so if it thinks dt. There 
is no presumption in favour of a document, the 
copy of which is produced in evidence.” 

On a reference to the facts of that case 
it appears that no question of presump- 
tion under S 90 arose, inasmuch as the 
loss of the original mortgage deed had 
not been satisfactorily proved. The ob- 
servations about the application of S. 90 
to a certified copy were merely an ex- 
pression of opinion whicli need not have 
been made as far as the decision of that 
case was concerned. The cases relied 
upon by the plaintiffs-respondents wore 
not brought to the notice of the learned 
Judges who decided it. I agree with 
Wilson, J., in his observations in the cise 
of Khetter Chiinder Mookerjee v. Khetter 
Paid Sreeterutno (1). The language of 
S. 90 does not limit or confine the applica- 
tion of the section to cases where the 
original document is actually produced in 
Court. This Court also took the same 
view in the case of Isitri Prasad Singh 
v. Lallijas Kunioar (2). On the con- 
struction of the section contended for by 
the appellants it would open a door to 
fr aud by ena bling a mortgagee to withhold 

(1) [18801 SCil. SSG. ■ 

(2) [1900] 22 All. 294. 

(3) [1911] 12 I. C. 453. 
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rthe mortgage deed aud thus defeat the 
claim for redemption! I think that the 
iower Courts were right in applying S 90 
to the certified copy of the mortgage of 
1876 filed by the plaintiffs. 

There is one more point to be con- 
sidered in connexion with the objection 
of the appellants. The learned counsel 
has contended that no notice for the 
production of the original was served 
upon his clients and omission to give 
such a notice is fatal to the case of the 
plaintiffs, and that they were not enti- 
tled to give secondary evidence unless 
and until they had served a notice upon 
the defendants to produce the original. 
I do not think that there is any force in 
this contention. According to S. 66, 
Evidence Act, secondary evidence of the 
contents of the documents referred to in 
S. 65, Cl. (a), shall not be given unless 
the i)arty proposing to give such secon- 
dary evidence has previously given to the 
party in -uhose possession or power the 
document is (or lo his attorney or 
pleader) such notice to produce it as is 
prescribed by law, except in the six cases 
mentioned in the section. One of the 
exceptions is: “"When from the nature 
of the case, the adverse party must know 
that he will l.e required to produce it.” 
In the present case tlio defendants must 
have known that the mortgage deed in 
their possession would be required in 
evidence in the case. They foiled to pro- 
duce it. The i)laintiffs were therefore 
entitled to give secondary evidence of the 
deed without giving any notice to the 
defendants or their pleader, calling upon 
then) lo produce the original. I would 
tlierefore hold that there is no force in 
the api'Cal and that tho appeal should 
fail. 

Walsh, J. — On tho question of law re- 
ferred to this Court by my brother I 
agree that tho presumi)lion permitted by 
S. 90 of tlie due execution and attesta- 
tion of a document which is shown to be 
30 years old, may be niado by the Court 
w'hoio that dpcuaient cannot he produced 
lint 'ortified copy of it is forthconiing. 
Ill I s case the defendant, the suit being 
one for redemption, was an adverse party 
jwlin must have known that he would ho 
required to i)rnduco tlie original of tho 
iiioitgage. Notice to produce tho docii- 
'nu lit, therefore was excused by S. Oh (a). 
;Tlio loss of the original cr its wilful non- 
production by the defendant, it matters 


not which, therefore made a certified copy * 
admissible under S. 65. That certified 
copy was admissible to prove the origi- 
nai. In other words, to prove what the 
original, ‘if produced, would have proved, 

I feel bound to say that the language of 
S. 90 seems to me to permit by its ex- 
press terms the presumption which has 
been applied in this case only to an origi- 
nal which is produced, and I find myself 
unable to accept the explanation which 
is given of the word produce” as not 
meaning production in Court, because,, 
in my opinion, the section is only dealing 
with the function of a Court and no 
other sort of production in a section of 
the Evidence Act could be contemplated, 
and the argument for the appellant in this 
case is that the document is not pro- 
duced. I prefer while agreeing entirely 
with the result, to base my opinion upon 
a well-known rule of equity by which 
the Courts have always acted by analogy 
to a statute which is not expressly appli- 
cable. 'We have to apply the rule of 
equity and good conscience where an ex- 
press provision does not happen to have 
been made and by analogy in the case of 
production of a certified copy, as the 
document w*ould have proved itself if 
produced, so I think it proves itself by 
tho proper proof and production of secon- 
dary evidence which the law allows to 
be substituted for the original in certain 
conditions. If this is not in itself suffi- 
cient, 1 think it is one of those cases 
which w'as prol ably contemplated by the 
general pow er of presumption given by 
S. 114, Evidence Act. 

By that section the Court may presume 
tho existence of any fact which it thinks 
likely to have happened, regard being 
had to the common course of natural 
events, human conduct and public and 
private business. S. 90 is really only 
one illustration of that general presump- 
tion. The law says, and rightly says, 
owing to the long period of time which 
has expired, that in a document 30 years 
old which is produced it is to be pre- 
sumed that it was properly executed and 
attested. That is nothing more than 
having regard to the common course of 
natural events, human conduct and public 
and pri\ate business. The probability is 
tliat it was. It may of course, be ex- 
pressly proved by the other side that it 
was not, but the party relying upon the 
document is not to be punished by its 
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inability to prove the -affirmative. It 
seems to me that in applying the analogy 
of S. 90, which expressly provides for 
;the production of the original, to the 
production of a properly established cer- 
tified copy, the Court is merely exerci- 
sing powers given to it under S. 114. In 
any case I think there is clear authority 
on the subject which ought to be fol- 
lowed .in this Court. The point was de- 
cided by a single Judge in 1880 in the 
case of Khetter Ghunder Muhhcrjee v. 
Khetter Pal Sreeterutno (l). That de- 
cision was followed by a two-Judge deci- 
sion of this Court in 1900, reported in 
the case of Ishri Prasad Singh v. Lalli^ 
sas Kunwar (2), which we ought to fol- 
low. A two-Judge Madras TBench took 
the same view in 1907 in the case of 
Ponnambalath Parapravan v. Karoth 
Sankaran Nair (3). 

The only suggestions of an authority 

to the contrary are some obiter dicta by 

the first Court in 1914. A perusal of the 

record of that case shows clearly that 

these dicta, which occurred at the end of 

the judgment, were unnecessary for the 

decision. As my brother has pointed 

out. the case was disposed of at an earlier 

stage by a decision that the loss of the 

document was not established. The case 

has not been reported. The judgment 

shows clearly that the authorities to which 

we have referred were not mentioned or 

considered by the Court. I think it very 

unlikely, if the Court’s attention had 

been drawn to these authorities, that 

they would, have expressed the opinion 

which they did, at any rate without con- 

siderable argument. It is a point, as has 

been said, not free from difficulty and 

one which could not be disposed of by a 

few cursory observations. I think the 

dictum relied upon is not an authority 
at all. 

By the Court. — The order of the 
Court is that the appeal isdismissed with 
costs. 

V.B./e.k. Appeal dismissed. 
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PiGGOTT AND WaLSH, JJ. 

Prabhu Narain Plaintiff— Ap 

pellant. 


V I 

Pamzan and others — Defendants — 
Eespondents. 

Second Appeal No. 887 of 1916, Deci- 
ded on 10th February 1919. 
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^ T. P. Act (1882b S.( 40 — Purchase with 
knowledge of restrictive f^ovenant binding on 
vendor— Purchaser is liable for act done in 
breach of such restriction. 

The plaintiff granted to one M permission to 
build on certain land belonging to the former. 
M agreed that if at any time he sold any of the 
houses built by him upon the land, he would pay 
one-fourth of the purchase-money to the plain- 
tiff. The heirs of M sold one of the houses to 
one E, who had notice of the covenant in favour 
of the plaintiff. Plaintiff thereupon sued R and 
the heirs of M to recover one-fourth of the pur- 
chase-money: 

Held', that R and the heirs of Af were jointly 
and severally liable in respect of one-fourth of 
the purchase-money which was payable to the 

pl^ntiff. [p 236 0 1] 

Per Walsh^ J. — A purchaser with notice of any 
restrictive covenant binding upon his vendor as 
a condition of the interest or the grant which* he 
enjoys in the land, is affected in equity with 
notice of such restriction and is liable after he 
becomes a purchaser for any act done in breach 
of such restriction. [p 236 G 2] 

S. 40, was intended to codify this principle and 
governs this class of case. (P 037 q j] 

Bhagioati Shankar for Gokid Prasad — 
for Appellant. 

Earihans Sahai and Kanhya Lai — for 
Eespondenfcs. 

Piggott, J. ’This second appeal arises 
on the following set of facts: In the year 
1882 the plaintiff-appellant granted to 
one Mt. Mahugi permission to build on 
certain land belonging to him. He took 
from her a certain agreement, which con- 
tained_ amongst other stipulations the 
following, that if at any time she were 
to vacate the land and to sell any house 
or houses which she had built thereon, 
she would according to the ancient custom’ 
of the locality pay to the plain' one- 
fourth of the purchaso-mono', (mit- 
tedly the heirs and succedsoi., 01 Mt. 
Mahugi sold two houses built by the 
latter on the site in question to the 
defendant respondent Hamzau. The pre- 
sent suit^ was to recover from the sur- 
viying heir of Mt, Mahugi and from tlie 
said Bamzan one-fourth of the purchase 
money. The Court of first instance gave 
a decree for the ascertained amount, re- 
coverable jointly and severally from the 
two defendants. .Bamzan appealed to tlie 

District Judge and the latter dismissed 

the suit as against him. holding that 
under the agreement only the heir of 
Mt. Mahugi was liable to answer the 
. s claim. The object of this appeal 

IS to enforce the joint and several liabi- 
lity of the vendee Bimzan. 

The ease seems to turn,-^s the appeal 
lant rightly contends, on the nature of 
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tiio case gefe up by Ramzan in the trial 
Court. In the firft and formal part of his 
written statement he denied, or put the 
plaintiff to proof of, all the allegations 
contained in the plaint, except the allega- 
tion that ho, Bamzan, had purchased 
under a sale deed from the heirs of Mt. 
Mahugi. In his additional pleas, where 
the case which he speciffcally desired to 
set up was outlined, he said that having 
purchased the houses in question in the 
month of January 1910 he had paid one- 
fourth of the purchase- money to the 
actual proprietors of the site. He said 
that the plaintiff was not the owner of 
the site and had no interest in it whatso- 
ever. The question of the ownership of 
the site has been determined in favour of 
the plaintiff and is not now in issue. The 
only question is whether, on the facts 
stated, the defendant Ramzan was or was 
not jointly and severally liable with his 
vendors to see that the proprietor of the 
site received one-fourth of the purchase- 
money, to which he was entitled under 
the contract. I think we must take it on 
the pleadings that Ramzan had notice of 
the fact that the proprietor or proprietors 
of the site had a right to receive one- 
fourth of the purchase-money, whatever 
might be the basis of that right. He never 
pleaded that he had paid the whole of the 
purchase-money to his vendors, either in 
ignorance of the existence of any right 
vested in the owners of the site, or on the 
strength of assurances that the vendors 
would satisfy the rightful claims of the 
owners of the site to one-fourth of the 
purchase. money. What he said was that 
he had himself been at pains to satisfy 
the rights of the zemindars of the 
land. 

On this state of pleadings it seems to us 
that it was not open to the District 
Judge to find that the defendant was not 
jointly and severally liable along with 
his vendors to see that the plaintiff, as 
proprietor of the site, received the one- 
fourth of the purchase-money to wliich 
!ie was entitled. If the defendant set up 
a defence a portion of which was false to 
his knowledge, he must take the con- 
sequencesof havingdoneso. If, on theotlier 
liand, if it he assumed that he in good faith 
believed the defence set up by him to l)e 
true, then the position is that he had 
paid certain money, which the plaintiff 
was entitled to receive, under a misap- 
prehension of fact to some other person 
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or ^persons. That does not acquit him of 
his liability to account for the same to 
the plaintiff. On these grounds I think 
the decree of the lower appellate Court 
should be reversed and that of the Court 
of first instance restored, the defendant 
respondent paying the costs in this and 
in the lower appellate Court. 

Walsh, J.— I entirely agree. The judg- 
ment of the learned District Judge ap- 
pears to me to result from a slight con- 
fusion between the cases where there is 
a custom proved and enforceable, and the 
cases where there is a mere agreement 
binding upon the particular party con- 
cerned relating to a specific subject- 
matter, wljich latter he seems to regard 
as not binding in any event upon a pur- 
chaser Unless the purchaser has become 
by his own agreement expressly liable to 
perform the covenant. tThis seems to me 
to overlook the well-known doctrine that 
a purchaser with notice of any restrictive 
covenant binding* upon his vendor, as a 
condition of the interest or the grant 
which he enjoys in the land, is affected 
in equity with notice of such restriction 
and is liable after he becomes a purchaser 
for any act done in breach of such res-' 
tricfcion. The frequency with which these 
cases come up to this Court and the 
changes are rung by the dissatisfied party 
between custom, covenants running with 
the land, personal covenants, entries in 
the wajibularz, and what not, seems to 
me to make it desirable, and partly on 
that account I referred this ease to a 
Bench of two Judges, to arrive at some 
distinct and definite principle by which 
the existence of the right in any particu- 
lar case can be tested. It is of no use to 
members of the public and to the parties 
themselves to indulge in vague generali- 
ties and to say that in this case the party 
ought to be bound and in the other case 
he ought not to be bound In this parti- 
cular case there is no question of custom. 
That 'is found as a fact in favour of the 
respondent, nor is there any question of 
any personal covenant or liability under- 
taken by the respondent to the zamindar. 
There is an undertaking in the sirkhat 
under which the tenant enjoyed her 
liolding binding her in the most absolute 
form (and alleging further that it was in 
accordance with a custom prevailing in 
that locality) not to part with her in- 
terest hy transfer without the zamindar 
receiving his right of one-fourth of the 
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purchase-money^ and it pannofc be seri- 
ously contended that there is any legal 
or equitable ground which would justify 
a purchaser, who had read that docu- 
ment, in paying the tenant the pur- 
chase-money without seeing that the 
zamindar received his one-fourth share, 
or in other words, that the restriction 
which the tenant had imposed upon her- 
self was not broken when the transfer 
took place. To my mind, if that is a 
correct view of the legal position, it is 
no more than the expression applied to 
this case of the old English rule in 
Tulh V. Moxliay (1). It is well illus- 
trated by two decisions in this Court. In 
Abadi Beyam v. Asa Mam (2) the original 
owner of land had bound himself to pay 
a monthly sum to his wife out of the in- 
come of the land and not to alienate the 
land without arrangement for the pay- 
ment of such sum out of the income of 
the land. 

He granted a usufructuary mortgage of 
the land to another person subject to 
the payment of the stipulated sum and 
such person gave a submortgage to an- 
other nerson orally agreeing with-the sub- 
mortgagee to continue the payment of 
the sum himself. In a suit by the wife 
against both the original mortgagee of 
the land and the submortgagee this Court 
held that the submortgagee, being in 
possession of the land, was bound to pay 
the sum out of his income to the wife 
with whom he had never entered into 
any agreement at all, and bad never 
bound himself by any covenant in the 
mortgage-deed. All that he had done was 
to acknowledge the verbal notice of the 
liability and to promise verbally, not to 
the obligee, buttoone of the intermediate 
transferors that he would pay the sum, 
and he had taken the property with 
noticeofthat restrictive covenant. Chura- 
man v. Balli (3) is a decision of three 
Judges of this Court decided after the 
Transfer of Property Act and reported 
in I. Ij. M.y 9 Allahabad 591, The case 
was a suit for arrears of malikana and 
followed upon much the same lines In 
my opinion S. 40, T. P. Act (4 of 1882) 
was intended to codify this principle and 
governs this class of case. The same view 
appears to be taken by the learned com. 


(1) [1848] 2 Ph. 744. 

{2} [1878-601 2 All. 162. 
(3; L1S87J All 591, 


mentators of Hiis ^jAcij whom I propose 
to quote. Dr. Goursays: 

**This section deals with what are known in 
the English law as 'restrictive 'covenants’ and 
which are equitably enforced against all trans- 
ferees under cireumstances mentioned in the sec- 
tion, They are not covenants running with the 
land and hence not binding upon all purchasers 
with or without notice. Nor are they covenanU 
of the nature of easements which avail against 
all the world. The object of this section is to 
protect covenants which are universally regarded 
as necessary for the improvement or beneficial 
enjoyment of one’s property. And since these 
restrictions are not of the same importance as 
easements, or covenants running with the land, 
it is considered equitable that they should be en- 
forced only as against transferees with notice, or 
gratuitous transferees.” 

Id another passage he further illus- 
trates this principle : 

‘Tf a purchaser knows of an encumbrance 
either before or after the execution of his convey- 
ance, but before the payment of the whole of his 
purchase money, he will bo liable to the extent 
of any purchase money which he subsequently, 
without the consent of such encumbrancer, pays 
to the vendor.” 

That is substantially the statement of 

the position in the case before us. In 

Shephard and Brown I find this passage : 

^ “The rights mentioned in this section are not 
rights which come into existence on any transfer 
of property, nor is the third person” (in this case 
the zamindar) “to whom they belong a party to 
the supposed transfer. They are rights which pre- 
viously to the transfer were available against the 
transferor, and^ the purport of the section is to 
state the conditions under which they may bo 
enforced against the transferee.” 

In a further passage it is said : 

The liability of the purchaser must rest on 
the ground that in justice he ought not to evade 
the discharge of the obligation which was in- 
cumbent on his transferor.” 

That is the ground on wliich these 
cases one way or another have almost 
universally been decided, and I think 
that is the principle which S. 40 is in- 
tended to codify. If on the other hand 
it be contended, a view with which I do 
not myself agree, that the express lan- 
guage of S. 40 is not appropriate to the 
particular case, then the Courts must 
take refuge in an equitable principle 
analogous to the section. It seems to be 
recognized that the section is not com- 
prehensive. To quote Shephard and Brown 
again: 

It is Dot clear that the section is intended to 
contain an exhaustive statement of the case in 
which, by operation of the doctrine of notice, the 
burden of an obligation is extended to persons 
who would not otherwise be affected by it.” 

And they then give by way of illus- 
tration the case of a sublessee. They go 
on to say : 
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"Snoh a covenanl^. though it might not come 
within the section and certainly could not be 
brought within the first part of it, would never- 
theless it is submitted, be enforceable in India 
as in England against one who took with notice.” 

All of which goes to show that even in 
cases of the transfer of property, the 
contents of the Act or Code relating to 
the transfer of property are not exhaus- 
tive, and that the Courts are entitled 
to act upon general principles of equity 
even though they do not find them ex- 
pressed in precise language by the Code 
itself. Thera is a long course of decisions 
in this Court giving effect to the prin- 
ciple now disputed by Mr. HaribansSahai 
on behalf of the respondent in this case. 
They have generally been decided as 
questions of fact turning upon custom, 
but there is always room for controversy 
as to whether a finding on custom is a 
question of fact or a question of law; and 
where no custom has been found, the 
right of the zamindar has been protected 
by invoking or appealing to the principles 
of justice and equity. I have therefore 
endeavoured to express the true legal 
solution where no binding contract and 
no prevailing custom is established against 
the defendant. 

By the Court. — The sppeal is allowed, 
the decree of the lower appellate Court 
is set aside and that of the Court of first 
instance restored, the defendant- respon- 
dent paying the costs in this and in the 
lower Appellate Court. 

v.B./r.k. Appeal allowed. 
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Rafique and Lindsay, JJ. 

Bhukhi Sahu — Plaintiff — Appellant. 

V. 

Kodai Panday and others — Defen- 
dants — Respondents. 

Second Appeal No. 300 of 1917, Deci- 
ded on nth March 1919, against decree 
of Addl. -fudge, Gorakhpur, D/- 7th 
December 1910. 

(a) Hindu Law — Alienation — Father — 
Necessity — Burden of proof — High rale of 
interest — Mortgagee must qIso prove neces* 
sity justifying high rale of interest. 

\\ hero a mortgagee is Peeking to enforce a 
mortgage executed by the father of a joint Hindu 
family, lie imist prove not only that tliero was 
necessity for the loan secured by the mortgage, 
but also that tlierc was such necc.ssily as justified 
the ugreemont for a high rate of intcLsl. 

LP --dS C 2] 

(b) Interest — Reduction — Parties not par- 
ties to contract— Court can reduce contract 
rate. 

A Court has power, especially iu a case iu 
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which the parties to the suit were not parties te 
the contract, to reduce the rate of interest en- 
tered in the contract. fP 289 C 1] 

Braj Nath Vyas and Iswar Saran — 
for Appellant. 

Stirendra Nath Sen, Haribans Sahai 
and Lakshmi Narain Tewari — for Res- 
pondents. 

Judgment. — The only question for 
decision in this second appeal is whether 
the lower appellate Court was right in 
reducing the rate of interest entered in 
the bond which was put in suit. 

The suit was a suit on a mortgage 
brought against Kodai Pande and his 
sons. Certain other defendants were 
impleaded as subsequent mortgagees. The 
sons resisted the claim on various grounds 
and pleaded, inter alia, that there was no 
legal necessity for the loan, and .that 
there was no need for their father to bor- 
row at the exorbitant rate of interest 
entered'in the deed, namely, 25 per cent, 
per annum compoundable with yearly 
rests. An issue was raised in the Court 
of first instance regarding the propriety 
of this high rate of interest. The Sub- 
ordinate Judge came to the conclusion 
that there was nothing harsh or uncon- 
scionable in the bargain and he allowed 
interest to the plaintiff at the contract 
rate. On appeal the learned Judge of 
the Court below has reduced the interest 
to 18 percent, per annum simple. He 
relied upon certain authorities of this 
Court, viz., Nand Bam v. Bhupal Shigh 
(l)and Gaya Prasad Tewari v. Bam Phal 
Misir (2). There is also another case to 
the same effect which is reported as 
BaghunaUi Singh v. Nazir Begam (3). It 
lias been laid down in these cases thati 
in suits of this nature where a mortgagee! 
is seeking to enforce a mortgage executed; 
by the father in a joint Hindu family,! 
he must prove not only that there was! 
a necessity for the loan secured by tbej 
mortgage, but also that there was such| 
necessity as justified the agreement for a 
high rate of interest. The principle so 
laid down is derived from the judgment 
of their Lordships of the Privy Council 
in the case of Iliirro Nath Bat Chow- 
dhuri Y. Banuhir SinghU). The argu. 

(1) tl9l2l 31 All. 120=13 I. C. 5. 

(2) Ll'dl5j 2S I. C. 21. 

(3) 11013110 I. C. 039 aflirmcd hi PrivT 
Council in A. I. R. 1919 p. Q. 12=50 1.0 
481=11 All. 571=16 I. A. 115 (P. C.), 

(4) [18911 IS Cal. 811=18 I. A. 1=6 Sar. 012 

(P. 0.). 
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mont before us is fchafc the Oourfe*had^^o 
power to reduce the rate of interest ex- 
cept in a case which can be shown to 
fall under the provisions of S. 16, Con- 
tract Act. That argument does not apply 
and is well understood to apply to oases 
where the parties to the suit are the 
parties to the contract. In a case like 
the present however there is this difiFer- 
ence: some of the parties to the suit are 
not parties to the contract and it is for 
the protection of the latter that the 
Courts have laid down the principle 
which we have enunciated above. We 
are of opinion therefore that on the 
authorities referred to by the learned 
Judge, he had the power -to reduce the 
rate of interest and this being so, our 
finding on the only point urged in appeal 
is against the appellant. The appeal 
fails and is dismissed with costs, includ- 
ing in this Court fees on the higher scale. 

V.B./r.k. Appeal dismissed. 
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PiGGOTT AND Walsh, JJ. 

Fauja — Appellant. 

T. 

Emperor — Opposite Party. 

Criminal Appeal No. 132 of 1919, De- 
cided on 7th March 1919, from order of 
Addl. Sess. Judge, Cawnpore, D/- 30th 
January 1919. 

Criminal P C. (1898). Ss. 233, 234 and 
235 Several murders by accused not so 
connected together as to represent series of 
acts forming same transaction — Single charge 
against accused is not legal. 

The accused committed five murders in one 
m one village iu the forenoon and 
two in another in the afternoon. The trial 
Court, under the impression that the accused 
was being tried for two murders, framed a single 

him, upon which he was con* 
victed and sentenced to death: 

Held', that the charge as framed contravened 
the provisions of Ss. 2^3 and 234, Criminal P. C., 
and that as the triple murder and the double 
murder were not so connected together as to re- 
present a series of acts forming the same trans- 
action, the procedure of the Court was nob iusbi- 
ned by S. 236 of the Code. [p 239 0 21 

Harendra Krishna Mitkerji—lov An. 
pellanfc. 

A. E. Eijves — for the Grown. 

Judgment. This is an appeal by one 
Faiz Mohammad, alias Pauja, who has 
been convicted by the Court of Session 
sitting at Hamirpur on a charge of mur- 
der and sentenced to death. The record 
is also before us for confirmation of the 
sentence of death. We are driven to the 


conclusion thafr fch& ohai^ge as framed con- 
travenes the provisions of Ss. 233 and 
234, Criminal P. G., and is not justifiel 
by the provisions of S. 235 of the same 
Code. Broadly speaking, the case for 
the prosecution was that five persons 
were murdered, three in the course of 
the forenoon of 2nd June 1918, in the 
neighbourhood of the village called' Bara 
and two others at a village called Sri- 
nagar on the afternoon of the same day.] 
The triple murder and the double murder 
were not so connected together as to re- 
present a series of acts forming the same 
transaction, so that the provisions of| 
8. 235, Criminal P. 0., do nob apply. j 
The M'agistrate and also the trial Court 
presumably took it for granted that they 
were trying the appellant for two mur- 
ders and that this procedure was covered 
by S. 234. We are unable to accept this 
view, as it seems clear to us that the 
charge alleged the commission of five 
murders; that is to say, the killing of five 
human beings, in respect of each of whom 
a single charge of murder could have been 
framed. 

On the principles laid by their Lord- 
ships of the Privy Council in Subrak- 
mania Ayyar v. King-Emperor (l) if; 
seems impossible to treat this as an 
irregularity, or to deal with the matter 
by taking into consideration the evidence 
offered, either in respect of the triple 
murder, or in respect of the double mur- 
der. We must set aside the conviction 
and sentence in this case and, in sodoing, 
we must also set aside the conviction of 
one Binda, who was charged with abet- 
ment of the double murder under Ss. 302 
and 114, I. P. 0., and tried jointly with 
the appellant Fauja. We order both 
Fauja and Binda to be retried on a 
charge or charges properly framed. From 
the examination we have made of this 
record we can scarcely refrain from sug- 
gesting that the prosecution migiit be 
well advised to try the two accused, in 
the first instance for the double murder 
alleged to have been committed in village 
Srinagar and to await the result. 

V.B./r.k, Retrial ordered. 


(1) [19021 25 Mad. 61=28 I. A. 257=8 S ir. 

leo (P. 0.). 
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Walsh and Stuart, JJ. 

L. Pearexj Lai — Applicant — Appellant, 

V. 

Muir Mills Go. Lid., Canwpore — Res- 
pondent. 

First Appeal No. 36 of 1919, Decided 
on Gth May 1919, from order of Dist. 
Judge, Cawnpore, D/- 15th November 
1918. 

Hindu Law — Joint family — Shares held by 
father on behalf of family — Son succeeding 
as manager on father’s death is entitled to 
register them as holder in lieu of father. 

S, the bead of a Hindu joint family, purchased 
some shares in the Muir Mills Co., on behalf of 
the family. Upon his death his son became the 
manager of the famil}’ and applied to bs icgis* 
tered in the books of the Company as the holder 
of these shares : 

Held ; that the son and the remaining mem* 
bers of the family were entitled to the beneficial 
interest in the shares by right of survivor- 
ship upon the death of the father and that 
under^ Arts. 30 and 9 of the Articles of As- 
sociation of the company the son was entitled 
to be registered as the holder in lieu of his father 
of the shares in question. [P 241 Cl] 

Panna Lai — for Appellant. 

Arreudell — for Respondent. 

Walsh, J.- In this case a slight diffi- 
culty seems to have arisen as to who is 
entitled to be placed on the register of 
shareholders in a limited liability com- 
pany in the event of the death of the 
head of a joint Hindu family. The facts 
are quite simple. One Sheomukh Rai, 
who was a holder ;of 80 shares in the 
Muir Mills Co. Ltd., Cawnpore, recently 
died leaving surviving him Pearey Lai, 
his son, who is sui juris and a grandson 
who is a minor. So far as we know, these 
are the only parties concerned in this ap- 
plication. The company, perhaps natu. 
rally not wishing to decide one way or 
the other whether the son was entitled 
to be registered, left him to make the 
necessary application to the Court having 
jurisdiction under the Companies Act to 
determine whether Pearey Tjal was en- 
titled to he so registered. Pearey bal 
niade an affidavit which, with the exceii- 
tion I will mention in a moment, is the 
only material wa have before us witli 
regard to the facts. However, such as it 
is’, this material is uncontradicted inas- 
much as the company do not oppose the 
api)licatiori. The aflidavit sets forth a 
claim by Pearey Lai to bo the heir of his 
deceased father, but in a letter sub- 
sequently written by Iiirn to the Court 
on 23rd Oebtoher 1918 he corrected 


thik ddfect explaining that it was a 
mistake of legal terminology and adding 
these facts which we are prepared to 
accept as though they were part of the 
original affidavit: 

"Sheomukh Rai and myself wore the members 
of a joint Hindu family. I became entitled to 
the joint family properly aa the solo survivor on 
the death of Lala Sheomukh Rai because there 
was no other roomberiof the family then in ex- 
istence." 

It must therefore be taken aud we 6nd 
as a fact that the present applicant 
Pearey Lai is the manager of the existing 
joint Hindu family and he and the other 
member of the family are entitled to the 
beneficial interest in these shares by 
right of survivorship upon the death of 
the father. It is perhaps unnecessary 
to say that where any difficult and com- 
plicated question of fact arising out of 
a dispute between two adverse claimants 
to be placed upon the register upon the 
event of the death of the prior holder 
occurs, the Directors may, if they think 
fib, decide the matter on the material be- 
fore them, bub they are 'not bound to do 
so. They may think the material in- 
sufficient or the decision of the question 
too difficult and leave the rival applicants 
to fight out their right through the 
machinery of an application to the Court 
to rectify the register under S. 38, Com- 
panies Act. That is precisely how the 
present applicant has brought the matter 
before the Court. Art. 30 provides that: 

"any committee of a lunatic member and any 
person becoming entitled to shares in consequence 
of the death, bankruptcy or'insolvency of any 
member upon producing such evidence, etc,, may 
with the consent of the Directors, be registered 
himself as a holder." 

It is to be borne in mind that Articles 
of Association are no part of the general 
law. They are rather terms of the con- 
tract or regulations by which persons 
joining a limited company agree to be 
bound and regulated in the conduct of the 
affairs of the company, and the provisions 
made by the Articles of Association are 
usually and must necessarily be made 
witii due regard on the one hand to the 
rights of the shareholders and their 
successors-in-interest, but on the other 
liand to tlie convenient management of 
the aff airs of the company. And'amongst 
other things it would ho extremely em- 
liarrassing to the books and the manage- 
ment of the company if - in the case of a 
joint Hindu family all the members of 
which are by law entitled to the shares 
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'which have been purchased out of thp joint 
funds they had the right as against the 
company to insist each one of them upon 
having their names entered amongst the 
holders of the shares. A similar diffi- 
culty is likely to occur where there are 
several 'executors of a will or several 
trustees entitled under a trust deed, and 
the company have therefore provided 
what is almost a common form by Art. 9 
that though they may they cannot be com- 
pelled to register more than one name as 
the holder of a particular blotk of shares. 
Similarly they are not compelled to re- 
cognize trusts, 'the trustee or holder, for 
the time being of any block of shares in 
which other persons may be beneficially 
interested is the person recognized by the 
Articles of Association as the person en- 
titled to the shares for the time being 
and entitled to be registered as the 
holder thereof. Turning to Art. 30, 
speaking at any rate for myself, I find 
myself quite unable to agree with the 
view of the District Judge that the 
Articles do not contemplate and are not 
appropriate for the recognition of the 
rights of a joint Hindu family. Art. 30, 
as I have already pointed out provides 
for any person becoming entitled to shares 
in consequence of death to be registered 
if the Directors are satisfied with the 
evidence of his title. I think those pro- 
visions are quite wide enough to cover 
the members of a joint Hindu family. 
The survivors are all entitled to the 
shares in consequence of death by survi- 
vorship. If that be the correct view, it 
is only necessary to superimpose upon the 
provision made by Art. 30 the provision 
made by Art. 9, or in other words the 
Directors are not bound to recognize more 
than one person of such joint Hindu 
family as the person entitled to be placed 
upon the register. Who is such person, 
is as I have said, in every case a mere 
question of fact and in this case a parti- 
cularly simple one. Ordinarily speak- 
ing, he wmuld be the manager or in other 
words in a great majority of cases the 
senior male surviving adult member of 
the family. Applying these principles 
to the present case we think that there 
was no reason for rejecting the .applica- 
tion. We are satisfied that Pearey Lai 
lis the manager of this joint Hindu family 
and that as such under the general pro- 
visions of Arts. 30 and 9 he is entitled 
to bo registered as the shareholder in lieu 
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of his father and all jjihqj share registers 
are to be rectified accordingly. I will just 
add one word as the matter is mentioned 
in argument. Whether he is or he is not 
a member of a joint Hindu family is no- 
concern really of the Directors although 
as I have said they may decide whether 
he is prima facie entitled to be registered 
on such evidence as they think sufficient 
in each case. But so far as this case is 
concernpd, we haveacted upon the sworn 
statement of the applicant corrected by 
his letter Uo the effect that he is the 
manager of this joint “Hindu family. So 
far as he is concerned in any question 
which may arise with regard to the 
beneficial interest in these shares, he is. 
estopped for ever by having obtained 
this order upon his own representation 
from alleging that he has a separate and 
self-acquired interest. 

Stuart, J. — I concur. The case put 
forward by Pearey Lai is that the shares 
were purchased by his father Sheomukh 
Rai on behalf of the joint Hindu family, 
of which Sheomukh 'Rai was the head and 
of which Pearey Lai and his son 'are 
members. In other words, all the shares- 
were the property of the joint Hindu 
family. They were entered in the name 
of the karta. This is perfectly unobjec- 
tionable. When the karta died, it be- 
came necessary to substitute the name 
of his successor. Art. 30 of the Articles 
of Association appears to me to cover the 
case. Pearey Lai has become entitled to 
the entry of his name in consequence of 
the death of Sheomukh Rai. It is pointed 
out by the learned Counsel for the com- 
pany that the words of the article are- 
“any person becoming entitled to shares” 
and that I am interpreting the article as 
though the words were “any person be- 
coming entitled to registration,” hut I 
think I am stating the intention of the 
framers, and I do not tjiink that I am 
stretching the vvords unduly in finding 
that Pearey Lai is entitled to the shares. 

By the Court. We allow the applica- 
tion, set aside the order of the Court 
below and direct that the name of Pearey 
Lai be entered in the share registers of 
the Muir Mills Co. Ltd., in place of Lala 
Sheomukh Rai, deceased, and that all the 
share registers of the company bo recti- 
fied accordingly. Each party should 
bear its own costs. 

V.33./R.K. AiuAicaiion allowed. 
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Walsh and Stuart, JJ. 

Arbindakeb Rai — Defondant — Appel- 
lant. 

V. 

Jageskar Rai and Plaintiffs— 

Respondents. 

First Appeal No. 175 of 1918, Decided 
on 6th May 1919, from an order of Offg, 

Addl. Judge, Gorakhpur, D/- 15th Novem- 
ber 1918. 

(a) Limitation Act{1908), S. 19— “Acknow- 
ledgment, meaning of — Sale of mortgaged 
property to mortgagee — Mortgage acknow- 
ledged in sale deed— Recital held to be ac- 
knowledgment. 

The word “acknowledgmeiU” in S. 19 moans 
a lawful acknowlcdj^ment given by a person able 
to bind hitnsolf by the acknowledgment as and 
when it is given. Defendant 1 by'sepamto deeds 
mortgaged his property as follows: On 15th 
February 1892 to B {the plaintifl); On 14th 
July 1892 to C (father of defendant 2); On 7th 
Juno 1894 to D {father of defendants a and 4): 
On 31st July 1897 to (the plaintiff). On 24th 

t^ne 1910 ho sold the hypothecated property to 
^ m lieu of hi.s mortgage of 31st July 1897 and 
in the sale deed acknowledged this mortgage. 
Prior to the execution of the sale deed, C in 
1908 and I), in 19C9 had obtained decrees on 
their mortgages and brought the property to 
sale, whicn was purchased bv themselves. They 
received possession on Gth February and 9tii 
June 1914 respectively, thereby dispossessing D, 
who tiieroiipon brought the present suit on °hh 
mortg'igoof 31st July 1897 to recover his mort- 
gage-money by sale of tlio property. It was ob- 
jected that tlic suit was barred by limitation but 
the plaintiff relied on the acknowledgment con- 
tained in his sale deed: 

Held-, that tlio acknowledgment relied on for 
extending the period of limitation came within 
the language of S. 19 and the suit was not barred 
by limitation. [P 242 C2] 

(b) Practice— Trying case till ready for 
judgment and then disposing of it on preli- 
minary point — Practice condemned. 

TJie practice of trying a case till it is ready for 
judgment and then disposing of it on a preli- 
minary point, condeinnod as tending to cause 
needless delay and unnecessary expense. 

LP 243 C11 

P. L. Baii’.rji — for Appellant. 

Iswar Saran^Jov Rosponlents. 

Walsh, J.— Wo think this appeal 

must be dismissed We do not think 

fcliat it is necessary to discuss all the 

authorities ^vhich have lieea inenlionod 

in the jud^f^nent of the Court l)eIow and 

the arL(uin8nt hoforo us. We do nob 

menu hy tliis that the ar£*\imont has 

exceeded in the least the limits of what 

was reasonable having regard to the 

. G t j point raised, hut we 

think the diiriculty of the i)oint raised 

has l)een lart^ely accentuated by a ten- 

% 

denoy on tlio part of some Judges to 
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travel a little beyond the actual pro- 
vince within which they are called upon 
to determine the question. The real 
question we have to determine in this 
suit is whether the acknowledgment re- 
lied upon by the plaintiff as extending 
the period of limitation was given within 
the meaning of S. 19, Lim. Act, that 
is to say, was it given by some person 
through whom the defendant derives 
title or liability? We have come to the 
conclusion that it is impossible to say 
that it is not, and that it is impossible 
to take it out of the plain language of 
the section. It is really immaterial to 
consider the various equitable considera- 
tions which bear upon the interpreta- 
tion. We really have no alternative 
but to reiterate the language of the 
section. The Calcutta High Court al- 
though it is perfectly true that their 
decision under S. 20 was sufficient to 
justify the allowing of the appeal, never- 
theless took the same view that we now 
take of the language of S. 19. 

Mr. Peary Lai has pressed upon us a 
distinction between that case and the 
present in this respect, that in that case 
the acknowledgment was antecedent to 
the transaction by which the defendant 
derived title from the mortgagor. We 
think this makes no difference in the in- 
terpretation of the Statute. The real 
question is, nob when was the acknowledg. 
ment given nor when did the transac- 
tion of transfer take place, bub was 
the acknosvledgment really a genuine 
acknowledgment as and when it was 
given? A suppositious case is pub for- 
ward: A mortgagor, after getting rid of 
all liis interest, has given a friendly or 
collusive acknowledgment to the mort- 
gagee so as to extend the mortgagee’s re. 
raedies against the third party when the 
mortgagor had no further interest in the 
subject-matter. In my judgment the' 
answer is this: that the word “ac- 
knowledgment” in the section must meana 
lawful acknowledgment given by a per- 
son ablo to bind himself by the ac-' 
knowlelgmont as and when it is given.' 
In those circumstances the case must 
go hack fur trial upon the merits. The 
apjieal is dismissed with costs, including 
in this court-fees on the higher scale. 
I should like to add that it is, in my 
opinion very unfortunate. I have said 
over and over again in order to draw the 
attention of the trial Courts to it — that 
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after all the evidence is taken on the 
issues and the case argued and ready for 
judgment, the learned Judge when he 
sits down to write the judgment should 
decide the case upon a preliminary point. 
If he turns out wrong, it involves three 
years delay and a great deal of unneces- 
sary expenditure. It may be that the 
determination of the other issues renders 
the decision of this point totally super- 
fluous. It is better and far cheaper in 
the interests of the parties themselves 
that when an appeal is brought against 
the decision of a preliminary point, the 
appellate Court should have all the 
findings before it and be in a position to 
give a final decision on the case. 

Stuart, J. — I concur in the order 
proposed. 

v.B./r.k. Appeal dismissed. 
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Rapique and Piggott, JJ. 

Badri Prashad and oi/ters— Plaintiffs 
— Appellants. 

V. 

Gopal Behari Lai and others — Defen- 
dants — Respondents. 

First Appeal No. 160 of 1916, Decided 
on 3rd March 1919, against decision of 
Sub-Judge, Mainpuri, D/- 6th March 
1916. 

Civil P. C. (1908), O. 32, R. 7— Compro- 

mile by guardian on behalf of minor— Leave 
of Court not obtained — Compromise can be 
avoided— Absence of order granting permis- 
sion— Presumption is no permission was 
granted. 

Where the guardian of a minor litigant fails 
ts obtain the leave of the Court to enter into a 
oompromise on behalf of the minor, it is open to 
the minor, under 0. 32, R. 7, to avoid the com- 
promise. [p 245 C 2] 

^ In the absence of an order granting permis- 
sion to the guardian of a minor litigant to enter 
into a compromise on behalf of the minor, the 
presumption is that no such permission was 
given. {^p 245 C 1] 

Te) Bahadur Sapru, Moti Lai Nehru 
and Baleshwari Prasad— iox Appellants. 

B. E. O'Conor and Narayan Prasad 
Asthana—ior Respondents. 

Judgment.— The following pedigree 
will^ explain the right under whiclAhe 
parties to this appeal are litigating: 

[For pedigree table see p. 214] 

The property in suit is alleged to have 
belonged toChhail Bihari Dal, a grandson 
of Makhan Lai. Chhail Bihari Lai died 
about 25 years ago leaving him surviving 
a widow of the name of ]\It, Harbansa 
Knar. She died on 26th August 1910. 


On her death a dispffte afose between the 
grandsons of Bal Makund and Kunj 
Bihari Lai, the reversioners to Chhail 
Bihari Lai, There were 11 persons liv- 
ing at the time, namely Badri Narain, 
Basant Bihari, Nit Bihari Lai, Kishen 
Dial, Maha Narain, Shiam Narain, Vinod 
Bihari, Sukhdeo Bihari, Gopal Bihari 
Lai, Madho Narain and Kuar Bihari Lai. 
The first eight were the grandsons of 
Bal Makund and the last three were the 
grandsons of Kunj Bihari Lai, and all the 
11 stood in the same degree of rela- 
tionship to Ohhail Bihari Lai. In 1912 
the grandsons of Bal Makund instituted 
a suit against the grandsons of Kunj 
Bihari Lai to recover eight-elevenths of 
the property alleged to have belonged to 
Chhail Bihari Lai. Three of the then 
plaintiffs, namely Sukhdeo Bihari, Basant 
Bihari Lai and Nit Bihari Lai, the sons 
of Murli Manohar, were minors at the 
time. Shiam Narain, their first cousin, 
was appointed their next friend for the 
suit. After several hearings a petition 
of compromise was filed on 11th Septem- 
ber 1912. 

It was filed by Chaudhri Damnai 
Lai and B. Binod Bihari Lai, Pleaders 
for the plaintiffs, and Madho Narayan. 
Binod Bihari Lai was one of the plain- 
tiffs in the case and Madho Narayan 
acted for self and as guardian of hig 
younger brother Kuar Bihari Lai. The 
Clourt directed the pleader for the plain- 
tiffs to produce his clients for verifi. 
cation of the compromise on a subsequent 
date, namely 8th October 1912. The 
case was taken up, but the verification on 
behalf of the plaintiffs was not made and 
13th November 1912 was fixed for filing 
of the written statement. The case was 
adjourned from time to time for various 
reasons and on 11th December 1912 a 
fresh compromise was filed which was 
dated 6th December 1912. The Court 
directed that the parties sliould appear 
before it the next day to verify tlie 
compromise. On 12th December 1912 
Binod Bihari Lai, one of the plaintiffs, and 
i\Iadho Narayan, one of the defendants, 
were alone present. Babu Binod Bihari 
Lai objected to the compromise and the 
case was put off to 4th February 1913 
for the reception of any objection that 
other parties may have to the compro- 
mise. On 4th February 1913 the ca^e 
was taken up and an objection was filed 
on behalf of Shiam Narain. Kishen Dial 
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Makh^n Iial 

1 


Atal Bihari Lai, 


Bal Makund, 

I 


) 

KudJ Bihari Lai, 


€bbail Bibari Lai, bis 
widow Mt. Har 
Bansa Kuar 


I I I 

Brij Bibari Lai, Ramdayal, RagbberDial, Murli Manobar, 


I 


Kisben Dial 


Jai Bihari Lai Vinod Bihari Lai 


Maba 

Narain 


I 

Pfcra Bihari 


Aaup Bibari 


I 

Sukh Fe) Bihari 


Basant Bibari Lai, 
Plaintiff 


I 


I 

Gopal Bihari Lai, 
Defendant 


I 

Madbo Narain, 
Defendant 


1 


Shiam Badri 
Narain Narain, 
Plaintil! 


' ■ I 

Nit Bihari Lai, 
Plaintil! 


Kuar Bibari Lai, 
Defendant 


and Maha Narain against the compro- 
mise on the allegation that it was inju- 
rious to the rights of the plaintiffs and 
especially the rights of the minor plain- 
tiffs, and that the leave of the Court had 
not been asked for or granted to the 
minor plaintiffs to enter into a compro- 
mise. An application purporting to 
have been written on 6th December 1912 
by Shiam Narain, the next friend of the 
four minor plaintiff'^, namely Sukhdeo 
Bihari Lai, Basant Bihari Dal, Nit Bi- 
1 ari Lai and Badri Narain, was tendered 
on behalf of the defence. Theapplication 
asked for leave of the Court to accept 
the compromise of 11th December 1912 
on the ground that it was beneficial to 
the rights of the minor plaintiffs. The 
application was re-dated 4th February 
19 L3. The pleader for Shiam Narain and 
the other plaintiffs admitted the writing 
of the application by Shiam Narain, hut 
objected to it on the ground that it was 
to be produced in Court only oncondilion 
that some other matters which did not 
appear in the application liad been set- 
tled between the parties cut of Court 
and which Jiad not been .settled. Objec- 
tions were filed to'tho compromise of 11th 
December 1912 by some other plaintiffs 
also. The trial Court framed an issue 
with regard to the validity of the com- 
promise and fixed IGth April 1914 for 
disposal of the issue, directing the par- 
ties to produce their evidence, both oral 
and documentary, on the date of hearing. 


On 31sfc March 1913, before the date 
fixed for hearing of the case, an applica- 
tion was filed on behalf of the parties, 
accepting the compromise of 11th Decem- 
ber 1912. with certain amendments 
The application was verified by Madho 
Narain, one of the defendants for himself 
and as guardian of his minor brother 
Kuar Bihari Lai. Prabhat Chandra, 
pleader for the other defendant namely, 
Gopal Narain, verified the application 
for his client. Babu Binod Bihari Lai 
verified it for self and Kbaragjit Misra, 
pleader, verified it on behalf of Kishen 
Dial, Maha Narain and Shiam Narain. 
In compliance with the application. Cl. 6 
of the compromise was deleted. The 
same day a decree was passed in terms 
of the compromise. The result of the 
compromise decree was that the eight 
plaintiffs, namely the grandsons of Bal- 
makund, got half of the zamindari pro- 
perty in suit and the three grandsons of 
Kunj Behari Lai retained the other half, 
hi other w ords, instead of getting 8/1 Iths 
ol Li.; property, the plaintiffs 'got ^ the 
property. ^Vithin 18 months of the 
compromise decree the two minor sons 
of Murli Manobar, namely Basant Bihari 
Lai and Nit Bihari Lai, and the minor 
brother of Shiam Narain, namely Badri 
Narain, brought the suit out of which 
this appeal has arisen, for the recovery 
of the difference between the share they 
would have get under the Hindu iaw 
and the share they were allotted under 
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the decree. They stated in their plaint 
that they were minors at the time of the 
suit of 1912 and that the compromise 
‘Upon which the decree was passed on 
31st*Maroh 1913, was made without ob- 
taining the leave of the Court as was 
required under the law, and that the 
compromise had injuriously affected their 
interests. They further alleged that the 
eompromise in question was fraudulent 
and collusive. The claim was brought 
against the three grandsons of Kunj Bi- 
hari Lai. The other eight persons, who 
were co-plaintiffs in the former suit, 
were not made parties to the present 
suit. The claim was resisted on various 
pleas. The Court of first instance disposed 
•of the case on the first issue only, namely 
whether the compromise decree is valid 
and binding on the plaintiffs. The 
learned Judges held that the compromise 
upon which the decree was passed was 
not fraudulent and collusive, nor was it 
injurious to the rights of the minor plain- 
tiffs; nor can it be said that it was made 
without the leave of the Court, The 
-other issues raised in the case were not 
decided. The plaintiffs in appeal to this 
Court do not challenge the finding with 
regard to collusion and fraud. They 
however impeach the decree of the Court 
below on the other two points. 
They contend that the compromise 
was injurious to their interests and that 
it was entered into without obtaining 
the leave of the Court. 

We think that the contention of the 
plaintiffs-appellants must prevail with 
regard to the omission to obtain leave of 
the Court authorizing the guardian of the 
minor plaintiffs in the suit of 1912 to 
enter into a compromise. The learned 
Judge of the lower appellate Court al- 
niits that no such leave was granted, but 
thinks that as the trial Court was aware 
of the fact that there were some minor 
plaintiffs in the case, the matter was 
before its mind and the omission to re- 
cord a formal order is immaterial. We 
are unable to agree with the learned 
•Judge of the lower Court. The law on 
the subject is embodied in 0. 32, R. 7 
which is as follows: 

“No next friend or guardian for the suit shall, 
without the leave of the Court, expressly re- 
corded in the proceedings, enter into any agree- 
ment or compromise on behalf of a minor witli 
reference to the suit in which he acts as next 
friend or guardian. Any such agreement or 
compromise entered into without the leave of 


the Court so recorded shall be voidable against 
/ all parties other than the minor.” 

The learned counsel for the plaintiffs- 
appellants refers to the following cases: 
Manohar Lai v. Jadunath Singh (l), 
Subramanian Ghettiar v. Bajesioaj' 
Dorai (2), Jamna Bai Saheb Mohitai 
Avergal v. Vasanta Bao Ananda Bao 
Dhybar (3), Haiiurnan Bai v. Jagdis 
Bai (4), Ganesha Bow v. Tulja Bam 
Boio (5). For the respondents the argu- 
ment of the lower Court is adopted and 
in reply to the case-law it is contended 
that their Lordships of the Privy Couu' 
oil in the case of Manohar Lai v. Jadu- 
nath Singh (l) remarked as follows: 

“In the opinion of their Lordships there ought 
to be evidence that the attention of the Court 
was directly called to the fact that a minor was 
a patty to the compromise and it ought to be 
shown by an order on petition or in some war 
not open to doubt that the leave of the Court 
was obtained.” 

In the present; case it is said fchafc the 
proceedings of the suit; of 1912 leave no 
doubt that the attention of the trial 
Court -was directly called to the fact 
that some of the plaintiffs in the case 
were minors and were entering into a 
oompromise. In support of this the pro- 
ceedings of 4th February 1913 are re- 
ferred to. We think that the present 
law is more strict than the dictum of 

their Lordships iu tbe case of 
Lai V. Jadunath Singh (l), which was 
given under S. 462, Civil P. C., Act 14 
of 1882. Under the old law the words 
‘ expressly recorded in the proceedings’' 
did not appear. There is admittedly no 
order of the Court in the suit of 1912 
expressly recording permission to Shiam 
Narain to enter into a compromise on 
behalf of his minor brother and his 
minor cousins. Under the sub-Cl. 2, 
0. 32, R. 7, the oompromise of 11th 
December 1912, upon which the deoreej 
of 31sb March 1913 was passed, havingl 
been entered into on behalf of theminorsi 
without the leave of the Court, is void- 
able at the instance of the minors. We 
therefore hold that the decree in (jues- 
tioD is not binding on the present plain- 
tiffs. The case however is not disposed 

(1) [190G1 2S All. 535=-33 1. A. 123=9 O. C. 

219 (P. C.). 

(2) A. I. R. 1915 P. C. 33=39 Mad. 115=32 

I. C. 253 (P. C.). 

(3) A. I, R. 191G P. C. 2=39 Mad. 409=34 

I. C. 213=43 I. .A. 99 (P. C.). 

(4) [19171 35 I. C. 675. 

(5) [19131 36 Mad. 295=19 1. 0. 515=40 I. 

132 (P. C.). 
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of by this findim. It is argued on be- 
half of the respondents that even if the 
compromise decree is not binding upon 
the plaintiffs, it should not be set aside 
unless and until it is shown that the 
compromise in question was in fact in- 
jurious to the interests of the minor 
plaintiffs. The learned Judge of the 
lower Court has found that the compro- 
mise in question was not injurious to the 
plaintiff’s interests. The reasoning upon 
which he has come to that conclusion 
does not commend itself to us. It is con- 
ceded on behalf of the respondents that 
the finding as it stands is insufficient and 
inconclusive. The learned Judge ought 
to have taken into consideration the 
value of the share of the plaintiffs under 
the Hindu law to which they were en- 
titled, namely, 3/llths of the property 
alleged to have belonged to Chhail Bihari 
and the share that was allotted to them 

under the compromise. 

It should also have considered the 
transaction that preceded -the compro- 
mise, namely the sale of Muhabbatpur 
and ilohrabad to the defendants and the 
sale of a portion of Shahjalpur by the 
latter to the plaintiffs. There was an 
allegation that the defendants had paid 
almost double the price of the plaintiffs 
shares in the villages of Muhabbatpur 
and Mehrahad in consideration of the 
coinpromiso that was subsequently entered 
into; that is in other words, in considera- 
tion’of the plaintiff's relinquishing a por- 
tion of their share in the inheritance. 
Another point to be considered in the 
case is, if the plaiutills are not to be 

bound bv the compromise decree of Jlst 

March 1J13, should their claim be de- 
creed in full or should they be put upon 
terms. Tho learned Judge of the lower 
uppellate f^t)urtdid nob have this ques- 
tion before his mind. We think that 
liliis appeal must prevail, but, as tiie case 
is going back to tho lower •Court we 
tlirocb that in addition to the issues that 
it has left untried, it should also try the 
tol lowing issues; (l) Whether the com- 
' vcniiiso injuriously affected the right of 
tho plaintiffs? (2) Assuming that tho 
plaintiffs are not bound by tho decree of 
ylst March 1913, aro they entitled to 
ipcovor tho pio[)Oity in suit or any of 
it unconditionally or should they bo 
put upon terms, if so, iipou what terms? 

The first issue the Court below will 
try in the light of the remarks we have 


made above. I We therefore allow the 
appeal, set aside the decree of the Court 
below and remand the case .for trial 
under 0. 41, R. 23, Civil P. C. The 
costs of this appeal to abide the event 
and the costs in this Court will include* 
fees on the higher scale. 

V.b./r.k. Appeal allowed. 
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Walsh and Ryves, JJ. 

Sardanand Eai and others — Defen- 
dants — Appellants. 

V. 

Sohawan Khan and others — Plaintiff* 

— Respondents. 

Second Appeal No. 650 of 1917, De- 
cided on 12th June 1919, from decree of 
Dist. Judge, Ghazipur, D/- 12th January 
1917. I 

Transfer of Properly Act (1882), S. 60 
Integrity of mortgage broken with consent 
of mortgagee— Mortgagor can redeem por- 
tion of mortgage. 

Where the integrity of a mortgage is broken up 
with tho consent of the mortgagee and a moiety 
is redeemed, neither ho nor those who claim 
through him can afterwards invoke in their aid 
tho rule which prohibits tho breaking up of a 
mortgage so as to entitle a mortgagor lo re- 
deem aiiv portion thereof which he feels disposed 
to redeem. 0 1] 

Tej Bahadur Sapru and Komalakant 
Varma — for Appellants. 

M. L. Acjanuala and U. S.Bajpai 
for Respondent. 

Walsh. J.— This is a perfectly plain 
case. Two persons, many years ago, mort- 
gaged two distinct and separate proper- 
ties in wliich they wore separately in- 
terested for one joint sum; in other 
words, they joined in mortgaging their 
separate-estates. Shortly afterwards, the 
mortgagee died and lus heirs, who. I am 
satisfhed and. if necessary, should he 
I)reparod to find, were members of a joint 
llindu family, took in what has been 
called by the lower appellate Court a 
partner cosharer and somehow or an- 
otlier, which does not appear, and the 
best persons to inform the Court about 
it were tho present appellants, that part- 
ner became possessed of a moiety of the 
total mortgaged property by buying Sheo- 
shunkar Khan’s share. With regard to 
tho other moiety there would appear 
from the finding of the lower appellate 
Court to have been a sort of partition, 
because one Sankata Prasad Rai is said 
to bo in possession of one anna two ganda 
share and one Mabesh Kai and the pre- 
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sent appellants between them to be ih 
possession of another one anna two gandas 
share,, those two shares together making 
up the total of the second moiety which 
the other mortgagor mortgaged with Sheo- 
shankar’s two annas four gandas. It is 
significant, to say the least of it, that 
neither Sankata Prasad nor Mahesh Kai 
appealed even to the lower appellate 
Coart from the original decision in this 
case. The plaintiffs seek to redeem the 
other half which was not purchased by 
the partner on payment of half the mort- 
gage money and both Courts have held 
them entitled to do so. 

The appellants, being some at any rate 
of the descendants or heirs of the origi- 
nal mortgagee, appeal against that deci- 
sion, and invoke in their aid the rule 
which prohibits the breaking up of a 
mortgage so as to entitle a mortgagor at 
his own sweet will and pleasure to re- 
deem any portion thereof which he feels 
disposed to do. In my view the in- 
Itegrity of this mortgage has been com- 
pletely broken up by the consent of the 
'appellants or the persons through whom 
they claim, and that being so, it is hardly 
possible to conceive of a more hopeless 
appeal. Apart from that I should have 
been prepared to follow the principle laid 
down in Narain v. Ganpat (1), where 
the exception to the general rule that a 
mortgagee has a right to insist that his 
security shall not be broken up are set 
out. One of them includes a case in 
which the original contract shows that 
the mortgagees joined together in mort- 
gaging each his separate share. I think 
that applies to this particular mortgage 
and, if necessary, I should have been 
prepared so to decide. But the ground 
on which I think this appeal ought to be 
dismissed is that the present appellants 
have been party either themselves or 
through their predecessors to the break- 
ing up of the integrity of this mortgage. 

Ryves, J.— I agree. 

By the Court— The appeal must be 

dismissed with costs, including in this 
court-fees on the higher scale. 


V.B./r.k. 


Appeal dismissed. 


(1) [1897] 21 Bom. 619. 
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Richards, 0. J. andTBanerji. j. 

Gulah and others — Defendants — Appel- 
lants. 

V. 

Mutasaddi Lai — Plaintiff — Respon- 
dent. 

First Appeal No. 17 of 1919, Decided 
on 15th April 1919, from the order of Isfc 

Addl. Judge, Aligarh, D/- 21st November 
1918. 

Limitation Act (1908), Art. 1 1— Objection to 
attachment dismissed — Suit by objector or 
his vendee must be brought within one year 
from date of order— Civil P. C. (1908), O. 21 
R. 63. ^ 

Where a person objects to the attachment of 
property in execution of a decree on the ground 
that it is not the property of the judgment-debtor 
and on being afforded an opportunity to adduce 
evidence in support of his objection fails to do so 
and his objection is disallowed, a suit by him or 
his vendee to establish his right must, under 
Art. 11, Sch. 1, Lim. Act, be brought within one- 
year from the date of the order; otherwise it will 
be barred by time. [P 243 Q 1 ] 

G. Agarwala—ioT Appellants. 

Gulzari Lai — for Respondent. 

Judgment. — The facts connected with 

this appeal are shortly as follows; More 
than a year before the institution of the 
present suit certain property was attached 
in execution of a decree. An objection 
was put forward by the plaintiff’s vendor 
that the property was not the property 
of the judgment-debtor, and therefore was 
not liable to attachment. The objector 
not only stated the nature of his objec- 
tion, but he made an application to sum- 
mon bis witnesses. Upon a date fjxr '' 
for the bearing of the case ho wa=. - 
present, but the case was adjourned m. u 
another date to enable him to appear. 
Upon the adjourned date he did not 
appear, and the Court below made an 
order disallowing the objection "in the 
absence” of the objector. The present' 
suic was then instituted by a purchaser 
from the objector more than a year after 
theobjection of his vendor had been dis- 
allowed in the manner stated The 
Court of first instance held that the suit 
was barred by the provisions of Art. 11, 
Lim. Act. The lower ap])ellatG Court 
reversed the decree and remanded the 
case, holding that inasmuch as the ob- 
jection had been disallowed "in the ab- 
sence’’ of the objector there had been no 
investigation, and therefore the article of 
limitation did not apply. We think the 
Oourt below was wrong. It is admitted 
that It the objector had appeared on 2nd 
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September 1916 (the day on which hie 
objection was disallowed in his absence) 
and stated that he could not sustain his 
objection, then the article would have 
applied. We find it impossible to hold 
that where an objector comes forward 
and says that he cannot sustain an ob- 
jection, the article applies, while if he 
takes care to remain absent, the article 
will not apply. It is quite elear that 
the policy of the law is that these objec- 
tions should be speedily decided and that 
there shoula be a short period of limita- 
tion allowed for the party against whom 
the order was made. It seems to us 
I quite clear under the circumstances of 
ithe present case tiiat an order was made 
|“against” the vendor of the plaintiff and 
ithat the plaintiff can he in no better posi- 
tion than his vendor. Accordingly we 
allow the appeal, set aside the order of 
the Court below and restore that of the 
Court of first instance with costs. 

V.li./R.K. Appeal allotvcd. 
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Walsh and Ryves, JJ. 

Jagdiskwar Prasad — Appellant. 

V. 

Sheo Baksh Rai — Respondent. 

Second Appeal No. 519 of 191G, Deci- 
ded on 9th June 1919. 

(a) Contract Act (1872), S. 23 Contract 
for payment of money by parent of either boy 
or girl after performance of marriage is not 
opposed to public policy. 

Where a contract provides that when a mar- 
riage has been arranged and performed the parent 
of either the boy or the girl who is a party to the 
marriage shall pay a certain sum of money, the 
contract is not void ab initio as being opposed to 
public policy. LP 248 0 2] 

(b) Hindu law — Alienation — Money advan- 
ced to Hindu female for one legal necessity 
used for other equally valid purpose — Tran- 
sactionis not invalid. 

The fact that money advanced to a Hindu 
female for one legal necessity is used or diverted 
to some other purpose cijually valid is not sulli- 
cient in itself lo iinalidate the transaction. 

[P 248 G 2] 

Tej Bahadur Sapru, D. ('. Bnvcrji 
and Ka7ihya Lai — for Appellant. 

,S. N. Se7i and Gckul Prasad —ior Res- 
pondent. 

Judgment. — We have come to the 
coDclution that this appeal must be dis- 
niissfd. There is nothing in the question 
of public policy raised. No doubt, it is 
the law in India as in I'lngland that a 
contract to provide a child in marriage 
in consideration of a money i>ayment 


will not be enforced in a Court of law. 
That is a very different thing from say- 
ing that when a marriage has been ar- 
ranged and performed, a payment by the 
parent of either the boy or the girl who 
is a party to the marriage is a contract 
which is void ab initio as being against 
public policy. No authority has been 
quoted which goes to this length andj 
which would involve condemning a large 
proportion of marriage contract? in this 
country. Secondly, we cannot find any- 
thing in S. 92, Evidence Act against, 
which this case, as found by the Courts 
below, offends. In substance the docu- 
ment in question stipulated for considera- 
tion divided into three classes, Rs. 500 
for pilgrimage to Gya, Rs. 500 for debts 
in connexion with the lady’s daughter’s 
marriage and Rs. 200 for the repairs of 
her house. Each of these classes of liabi- 
lity would be sufiBcient, if established 
in fact, to support legal necessity. On 
the facts found Rs. 1,200 of the Rs. 2,000 
was monev retained bv the mortgagee 


uo be used as and when it suited the 
mortgagor’s purpose for the repairs of 
the house- 

Circumstances however becoming too 
strong for her and involving a change of 
intention. Rs. 1,000 of this Rs, 1,200, in 
the events which happened, was utilised 
to discharge a liability which she had in- 
curred to the father of her daughter’s 
husband, in respect of her daughter’s 
marriage. Whether or not owing to the 
fact that her daughter had already been 
betrothed and had reached the somewhat 
advanced age of eighteen exceptional 
pressure was exercised upon her does not 
really matter in our opinion. The long 
and short of it is this that whereas the 
money was advanced for legal necessity 
which included amongst other things 
liabilities in respect of the daughter’s 
marriage, in the event, after it was ad-^ 
vanced. it was used or diverted to some: 
other puopose equally valid, which would; 
have been sullicient to support the tran-| 
saction if it had been the original object' 
and stated consideration for which the 
advance mede. We do not think that this' 
circumstance is sullicient in itself to in- 
validate the transaction. We therefore 
agreeing with the lower appellate Court, 
dismiss this appeal with costs, including 
in this court-fees on the higher scale. 

v.B /r.K. Appeal dismissed. 
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PiGGOTT AND WadSH, JJ. 

Chhote Lal — Applioanfc. 

V. 

Emperor — Opposite Party. 

^ Criminal Ref. No. 752 of 1917, De- 
cided on 8th November 1917, made by 

Dist. Magistrate, Banda. 

(a) Penal Code (1860), Ss. 441, 448, 454 

and 509~Hou8e tretpati by night— Evidence 
showing that man, perfect stranger, found 
lurking inside house of another — Prosecu- 
tion can ask Court to infer guilty intention 
sufficient to bring his case within S. 441— 
Court while considering such allegation by 
prosecution should not overlook S. 509. 

Where the evidence shotvs that a man has been 
found lurking at night inside the house of 
another person, a perfect stranger to him, or a 
person in whose house he has no apparent busi- 
ness, the prosecution will be entitled to ask the 
Court to infer from these facts that there was a 
guilty intention on the part of the accused suffi- 
cient to bring his action within the purview of 
S. 441, 1. P. 0. [P 249 0 2; P 250 0 1] 

In dealing with cases of this sort Magistrates 
should not overlook the existence of S. 509, 
I. P. C., when they are considering the allegation 
on the part of the prosecution that the entry by 
the accused into the premises in question must 
presumably have been with intent to commit 
some offence. [P 250 0 1] 

In a case where an accused parson forcibly or 
clandestinely enters a house which he knows to 
have been definitely closed and barred against 
him by the owner thereof, it is not a sufficient 
answer to a charge of criminal trespass for the 
accused to say that he personally hoped that the 
owner would remain in ignorance of the fact of 
his entry. The Court may find on the facts that 
the intention to insult or annoy, under such 
circumstances, was so clearly inherent in the 
acts of the accused as to form an essential part 
of the purpose with which entry into the house 
was effected. IP 250 Cl, 2 j 

Vec Walsh, J. — Where in answer to a charge 
of lurking bouse trespass by night the accused 
sets up the plea that he entered the house in 
order to carry an intrigue with one of the women 
of the house and establishes that there was an 
invitation or complicity by the woman combined 
with an intention to preserve strict secrecy, then 
it is difficult to say that there was any uitention 
to annoy a third person, but if that third person 
had expressly prohibited the accused from en- 
tering the house, then his act becomes a direct 
defiance of an express order, and an intention to 
annoy the author of the order can be inferred 
from it. 251 c ii 

(b) Penal Code (1860), S. 454 — Lurking 
house trespass by night — Accused alleging 
that he had some specific innocent intention 
in entering house— Burden is on accused to 
establish particular intent under Evidence 
Act (1872), S. 106. 

Where a person accused of lurking house tres- 
pass by night pleads in his defence that he had 
some specific intention in entering the house, 
and that the intention in question was neither 
to commit an offence nor to intimidate, insult 
or annoy any person in possession of the house 
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the provisions of S. 106, Evidence Act come into 
play and the burden of establishing the parti- 
cular intent is upon the accused. [P 250 G 1] 

Piggott, J . — This is a reference by fche 
Distriofc Magisfcrafce of Banda in a case in 
in which one Ohhofce Lal wag tried sum- 
rnarily by a First Glass Magistrate of that 
distriofc. The offence alleged was that 
of lurking house trespass by night, and 
it is clear from the record that the prose- 
cution led evidence to prove, not merely 
that the house of the complainant was 
entered by Ohhote Lal under circum- 
stances covered by the definition in 
S. 443, I. P. 0., bub also that the lurk- 
ing house trespass in question was com- 
mitted with intent to commit theft. The 
accused in his defence admitted having 
been caught at night inside the house of 
the complainant Badri under the circum- 
stances deposed to by the prosecution 
witnesses. He suggested that those wit- 
nesses were not speaking the truth with 
regard to his having stolen or attempted 
to steal any of Badri’s property. He 
pleaded that his intention in effecting a 
secret entry into Badri’s house had been 
to carry on an intrigue with the widowed 
mother of the said Badri. He pleaded, 
fulther, that he had entered the house 
at the express invitation of this woman. 
The trying Magistrate refused to inquire 
fully into the facts. He has left it un- 
certain whether there was any truth in 
the defence above set out. Ho says that 
even on the accused’s own statement of 
the facts, an offence, namely, the offence 
of lurking house trespass by night 
punishable under S. 456, I. P. C., was 
established. He convicted and sentenced 
Chhote Lal accordingly. 

The District Magistrate, in referring 
the case, has relied upon the reported 
decision of a Judge of this Court in the 

case of Gaya Bhar v. Emperor (l). It 
has been suggested that this decision is 
inconsistent with that of another Judge 
of this Court in the case of Giulia v. 
Emperor (2). In our opinion the two 
decisions are not inconsistent and we 
agree substantially with both of them. 
When the evidence shows that a man has 
been found lurking at night inside the 
house of another person, a perfect stran-^ 
ger to him, or a person in whose house he’ 
has no apparent business, the prosecutionl 
will be en titled to ask the Court to infer' 

(T) [1916] 33 All. 517=35 I. C. 979. 

(2) A. I. R. 1915 All. 173=29 I. C. 07=^7 
All. 395. 
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from these facts that there was a guilty 
intention on the part of the accused suffi- 
cient to bring his action within the pur- 
view of S. 441, I. P. 0. This was 
clearly laid down in the case of Bal- 
makand Ram v. Gha7isamram (3) and 
also in the case of Premaniindo Shaha 
V. Brindahuyi Chuvg (4). And in dealing 
with cases of this sort we may remark 
that Magistrstes should not overlook the 
existence of S. 609, I. P. 0., when they 
are considering the allegation on the part 
of the prosecution that the entry by the 
accused into the premises in question 
must presumably have been with intent 
to commit some offence. Difficulties are 
only likely to arise when the accused 
himself pleads in his defence and estab- 
lishes, either by direct evidence or by 
way of reasonable inference from proved 
facts, that he had some specific intention 
in entering the house, and that the in- 
tention in question was neither to com- 
mit an offence nor to intimidate, insult 
or annoy any person in possession of the 
house. 

The provisions of S. lOd, Evidence Act 
(Act 1 of 1872), may also be referred to in 
this connexion. In the case now before 
us the accused alleged two things: firstly, 
that he had entered the house at the 
request of one of its inmates and, 
secondly, that he had no intention of in- 
sulting or annoying the complainant 
Badri. Presumably it might be suggested 
in his defence that this latter plea was 
sufficiently established by the precautions 
taken by him to conceal from Badri the 
fact of his presence in the house. At 
any rate it was clearly no part of the 
case for the prosecution that Badri knew 
of the existence of any intrigue between 
tbe accused Chhote Lai and his aiother, 
or had ever forbidden Chliote Lai’s access 
to his house on the ground of his know- 
ing or suspecting the existence of such 
intrigue. We make these remaiks be- 
cause we think it possible tliat the deci- 
sion of the learned Judge of this Court 
in the case of Caya Bhar v. Em}'eror (1) 
may possibly be interpreted too widely 
and may bo held to apply to cases in 
which an accused person has forcibly or 
clandestinely entered a house, wdiich lie 
knew to have been definitely closed and 
barred against him by the owner thereof. 

In such eases it might not be a sulli- 

^{3) [1895J 2?"Cal. 391." 

(•i) [1895] 22 Cal. 994. 


oient answer to a charge of criminal tres- 
pass for the accused to say that he 
personally hoped that the owner would re- 
main in ignorance of the fact of his entry. 
The Court may find on the facts that the 
intention to insult or annoy, under such 
circumstances, was so clearly inherent in 
the acts of the accused as to form an 
essential part of the purpose with which 
entry into the house was effected. On 
this point the remarks of the learned 
Judges of the Bombay High Court in the 
case of Emperor v. Lakshman Baghunath 
(5) are certainly pertinent. In our opi- 
nion there should have been a further 
inquiry into this case before the accused 
was either convicted or acquitted. He 
was himself anxious to summon the com- 
plainant's mother as his witness, and the 
trying Magistrate has given no valid rea- 
sons for refusing that request. It may 
be that this woman’s evidence would 
have entirely satisfied the Magistrate as 
to the facts of the case, or the Magistrate 
may come to the conclusion that the alle- 
gations made by the accused in his de- 
fence are wholly false and that he has 
aggravated his position by putting for- 
ward these allegations and dragging a 
respectable woman into Court on the 
strength of them. 

On the other hand, if the Magistrate 
finds the facts to be as alleged by the ac- 
cused, the case should be decided on the 
principles of law laid down in the rulings 
to which we have referred, including the 
decision of this Court in the case of Gaya 
Bhar v. E^npcror (l), from which if the 
principles laid down are properly limited 
and understood, we see no reason to dis- 
sent. Wo set aside the conviction and 
sentence in this case, but we do not ac- 
quit the accused Chhote Lal of the of- 
fence charged . On the contrary we 
direct the ^lagistrato to proceed with the 
trial, to inquire into the truth or other- 
wise of the defence set up and to pass 
such orders in the case as appear to him 
correct and appropriate. 

Walsh, J.--I agree. What I propose 
to say on the question of law referred to 
us covers thiscaseand also Criviijuil Ref- 
fence No. 837 of 1917, Lala v. Emperor 
((i) before us for orders. I think it is 
a iiuestion of fact in each case. As Bowen, 
L. J., once said: “The state of a man’s 
intention is as much a question of fact as 

' (5T [19021 26'BomT5yS.’ 

(G) [191S] 44 I. C. 35. 
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the state of his digestion’* and the real 
question of law is whether, when there 
has been a conviction, there is any evi- 
dence of intention justifying the convic- 
tion. There is no conflict between the 
reported cases and I venture to sum up 
the result of them in this way. They 
come to this: that there is an invitation, 
or complicity by the woman, combined 
with an intention to preserve strict 
secrecy; then it is difficult to say that 
there is any intention to annoy a third 
person, but if that third person has ex- 
pressly prohibited the ascused, then hisact 
becomes a direct defiance of an express 
order, and it is impossible to say that 
you cannot infer from it an intention to 
annoy the author of the order. I think 
this is what has already been established 
by the decided cases, I agree with the 
decision of Knox, J., in Mulla v. Empe^ 
Tor ( 2 ) that a man found inside the com- 
plainant s house, who makes no state- 
ment of his reasons for being there or 
gives an explanation which is demonstra- 
ably false is clearly liable to be convic- 
ted on the ground that the burden of 
proof lies upon him and he has not dis- 
charged it. I do not understand that 
Sunder Lal, J., differed from that deci- 
sion. On the contrary he seems to have 
agreed with it. Sunder Lal, J.. held in 
Gaya Bhar v. Emperor (1) that mere 
knowledge, on the part of the accused, 
that he is likely to cause annoyance is not 
sufficient, and in coming to that conclu- 
sion he merely followed the case of Queeii 
Empress v. Rayapadayachi (7), where it 
was held that although a man may know 
that his act is likely to cause annoyance 
it does not necessarily follow that he 
does the act with intent to annoy And 
so far I think Sunder Lal, J., and the 
Madras High Court were really giving 
effect to the absence from this section 
IS. 441; of the words found in a cognate 
section, namely S. 297, where the know- 
ledge that the feelings of a person are 
likely to be wounded, is one of the in 
gredients'of the offence. This view is 
borne out by the decision in Emperor v 
Lalshman Raghunath .(5) to which my 
brother Piggott has already referred. In 
that case there wasadistinct prohibition. 
The accused only wanted to get at their 
judgment-debtor and trespassed upon the 
complainant s house in order to do it. 
Some peop le might be annoyed bv 
iV U896J 19 Mad. 200. ' ^ 


while some people might not mind it and 
an enemy of the judgment debtor cer- 
tainly would not. But in the particular 
case the complainant forbade them to do 
it and it was held, and I agree with the 
decision, that in the face of his order 
directly forbidding them, an offence was 
committed within this section. There 
is a passage in that judgment -which I 
adopt: 

“When it is uncertain whether a particular re- 
sult will follow fas in the Madras case in which 
the accused hoped to keep his conduct secret), 
there may be no intent to cause that result even 
though it may be known that the result is likely. 
But it seems impossible to contend, when an act 
is done with a knowledge amounting to practical 
certainty that a result will follow, that it is not 
intended to cause that result.” 

Regard must obviously be had to all 
the circumstances of the case. It may 
sometimes happen, I suppose, in this 
country as in others, that a man who is 
making love to another man’s wife is 
doing it not merely with the tacit ap- 
proval of the husband but as the result 
of conspiracy, if I may use the word bet- 
ween the husband and the wife to enable 
the wife to get away from the husband, 
and find a protector. Such cases are not 
unknown. In such a case the man might 
not know that his visits were approved 
by the husband and might think that he 
was successfully carrying on a secret in- 
trigue, the truth being that the hus- 
band was assisting the wife all the time. 

I take it that no Court ought to find if 
those facts were established, and although 
the man complained against himself 
might have thought that his conduct was 
likely to annoy, that he had any inten- 
tion of annoying the husband. I agree 
with the view taken by the learned Ses- 
sions Judgeof Cawnpore in the case which 
is before us, Reference No. 837 of 1917 
{Lala V. Emperor (6),) that if the accused 
knew that he had bean expressly prohi- 
bited from entering the house by the 
uncle, it is legitimate to infer that he 
intended to annoy by persisting. Another 
example is that of a son in disgrace who 
persists in entering his father's house 
after a direct prohibition. I think this 
feature of the case in Reference No. 837 
of 1917 just marks the dividing line bet- 
ween the two cases. I entirely agree 
with the order proposed in the case be- 
fore us. The facts must be ascertained 
before the final decision can be arrived at. 

V b./r.K. Conviction set aside. 
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Walsh and Ryves, JJ. 

Sukhu Eoeri — Plaintiff — Appellant. 

V. 

Ram Lotan and others — Defendants — 
Respondents. 

Second Appeal No. 70i of 1917, Deci- 
ded on 13th June 1919, against decree of 
Sub-Judge, Jampur, D/- 6th March 1917. 

Civil P. C. (1908). O. 17, R. 3-Parly un- 
able to proceed with case — Court should dis* 
pose of case on materials before it. 

Where a litigant finds that he is unable from 
any cause to proceed further with his case, it is 
the business of the Court to dispose of the case 
upon the materials before it and not to dismiss it 
for default. [P 253 C 21 

B. E. O'Conor and GoJcul Prasad — for 
Appellants. 

Iqbal Ahmad, Mukhtar Ahmad and 
P. L. Banerji — for Respondents. 

Judgment. — ^This case seems to be a 
chapter of obstinacy and misfortune. It 
is difficult to imagine it happening in any 
other country and one is not surprised 
that the Code, which in some respects 
has gone out of its way to provide elabo- 
rate provisions for default, failure to ap- 
pear and so forth, has nob foreseen what 
in fact happened in this particular case 
in the year 191G, and there is really 
nothing to guide the Courts in the pre- 
sent position. Bub every Court has in- 
herent power, so far as it is not limited 
and prohibited by express provisions, to do 
what is right bo both parties when there 
has been some failure or miscarriage, and 
to impose appropriate terms where that 
failure or miscarriage is clearly sliown to 
bo the fault of one party so that any in- 
jury to the other party may he avoided. 
The plaintiff filed this suit some time in 
the month of February 191 G making a 
claim which in substance turned upon 
the question whether ho was a member 
of a joint or separate Hindu family, 
which does not in itself seem an extremely 
difficult point for a man to explain to a 
Judge in person. 

A written statement was put in and 
either in July or Sepbemher, we have it 
under the Munsif’s own signature that it 
happened in July, the plaintiff went into 
the box apparently at that time being 
looked by a pleader and told bis story 
with ai)parent conciseness and clearness 
an 1 was partially cross-examined by the 
])leader for one of the other defendants. 
From that it must be inferred that at 
any rate up to that stage the plaintiff had 
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a bona fide belief in his own case which 
he wished to pursue. The cross-examina- 
tion was not completed apparently, judg- 
ing from the Munsif’s notes, by arrange- 
ment between the pleaders. Therefore it 
may be assumed that the plaintiff’s own 
evidence was not completed to suit the 
convenience of the pleaders on both sides. 
The 22nd September 1916 was fixed for 
the renewed hearing. 

The plaintiff on that occasion appears 
to have been in a double difficulty. His 
pleader was absent and some of the wit- 
nesses who had been summoned were not 
in attendance. The Court treated him 
with consideration. It gave him time bill 
next day. It told him to go on with such 
witnesses as were present and to arrange 
to summon others by warrant at a fresh 
date to be fixed for their appearance. The 
adjournment for the next day was clearly 
to enable the plaintiff to provide himself 
with another pleader or make arrange- 
ments for conducting the case. On the 
next day he was present in person. He 
said that he had secured a vakil who had 
a criminal case pending against him. 
Whether that was a moral objection to 
the vakil or a physical objection in the 
sense that his bodily presence was re- 
quired elsewhere does not 'appear very 
clearly, but the neb result was that the 
plaintiff was confronted with the choice 
of going on as best he could without any 
legal assistance. Here he seems either to 
have lost his heal or to have shown un- 
necessary obstinacy. It would probably 
have been better if he put his witnesses 
in the box, but be declined either sugges- 
tion. He did not, in our opinion, with- 
draw the suit but merely confessed his 
inability to go on any further. The posi- 
tion at that stage was just as though any 
gentleman of the Bar arguing a case be- 
fore one of us suddenly sat down; it 
would be our business to deliver judg- 
ment. And if a litigant finds himself un- 
able to proceed further, we think, that it 
is the business of the Court to dispose of 
the case on the materials before it, and 
that the learned Munsif who obviously 
was in considerable difficulty at this 
series of misfortunes was wrong in say- 
ing that the plaintiff did not want to 
prosecute the case. That was just what 
he did, but he did not wish to do it in 
the way in which he was invited to do. 
We think the Munsif liad no alternative 
hut to dispose of the case. The plaintiff 
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at that stage put himself hopelessly in 
the wrong. 

After the Munsif had treated him with 
consideration and given him every oppor- 
tunity, the plaintiff declined to call the 
witnesses who were available and even to 
engage another vakil. The Munsif in dis- 
posing oi the case purported to dismiss it 
for default. An appeal was brought from 
that judgment and the, learned Subordi- 
nate Judge practically adopted what the 
Munsif had done and even put it in 
stronger language that the plaintiff had 
abandoned his suit. As we have said, we 
cannot agree that this is the correct view. 
This appeal is now brought by the plain- 
tiff who wants his case heard. An objec- 
tion is raised to the appeal upon the 
ground that the suit was dismissed for 
default and that no appeal lies from such 
order either to the lower appellate Court 
or to ourselves. So far as that is con- 
cerned, the nearest rule applicable to the 
circumstances we have described is 0, 17, 
E. 3, Civil P. C., and there is a decision 
binding upon us that where that rule ap- 
plies, the duty of the trial Court is to 
dispose of the suit on the merits and not 
to dismiss it for default: Badam v. Nathu 
Singh (l). And the view taken in that 
case at any rate is that the unsuccessful 
party has a right of appeal for what it is 
worth. We therefore hold that we are 
bound to entertain this appeal. On the 
other hand there being no express rule 
exactly applicable, we think we ought in 
the exercise of our inherent jurisdiction 
to do what appears to us most nearly to 
meet the ends of justice. As we have said, 
the plaintiff was entirely at fault and the 
defendant had a right to have the suit 
(disposed of on the merits. 

We think the proper order to make 
under the circumstances is that the plain- 
tiff shall, at any rate as a condition of 
having his suit tried at all, put the defen- 
dant in the same position as if this mis- 
carriage had never occurred, that is to 

say, he must pay in cash into the Court 
of the Munsif a sum of Es. 369-2-9, re. 
presenting the costs due to the three de- 
fendants in the two Courts as set out in 
the decree of the lower appellate Court, 
unless of course any of these costs have 
already been paid, in which case credit 
for such payment must be given. He 
must also deposit in cash or security, suf- 
^ient in the op inion of the Munsif a 
(1) [1^3] 25 All 194. ^ — 


sum of Es. 250 as security for the future 
costs of the suit in the trial Court only, 
that is to say, whatever the costs in the 
trial Court for the further hearing may be. 
The plaintiff will be entitled to any sur- 
plus between that amount and the sum of 
Es. 250. Upon the payment of the first 
sum in cash into the Munsif’s Court and 
the deposit of the second sum either in 
cash or in some other form of security by 
way of security for the future costs 
within three months from this date, we 
allow the appeal, set aside the order of 
both the Courts below and remand the 
case under 0. 41, E. 23, Civil P. C. to 
the Court of first instance through the 
lower appellate Court, with directions to 
re-admit the suit, under its original num- 
ber in the register of civil suits and pro- 
ceed to determine it according to law. 
The costs of this appeal will abide the 
ultimate result of the suit, including fees 
on the higher scale. If at the expiration 
of three months those sums have not been 
either paid or deposited, the plaintiff’s 
suit and this appeal will stand dismissed 
with costs including in this Court fees on 
the higher scale. 

V.B./k.k. Case remanded, 
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PiGGOTT AND WalSH, JJ. 

KhalihUrahman — Defendant — Ap- 
pellant. 

v. 

Gokul Chand Plaintiff — Eespondent. 

Execution First Appeal No. 72 of 1918, 
Decided on 11th March 1919, against 
decision of Addl. Sub-Judge, Moradabad, 
D/- 26th January 1918. 

Interest— Decree awarding interest till rea- 
lization— Property sold in execution— Inter- 
est is recoverable till dale of confirmation. 

\yhere property is sold iu executiou of a decree, 
which awards interest* until realisation tlic 
decree-holder is entitled to interest for the period 
mterveuing bct^-een the date of the sale and the 
date of confirmation of the sale. [P 254 C 2] 

G. Agarwala—tor Appellant. 

Peare Lai Banerji — for Eespondent. 
Judgment. This is an appeal by a 
judgment- debtor in an execution case. It 
is sufficient to say that a mortgage decree 
for a very large sum of money was passed 
and that under this decree the property 
of the judgment- debtor in four villages 
was ordered to be sold. There were cer- 
tain objections raised in the course of the 
preparation of the sale proclamation and 
the judgment-debtor, being dissatisfied 
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wifeh the decision of the execution Court 
on these points, filed an appeal to this 
Court, which was registered as Execution 
First Appeal No. 329 of 1917 and dis- 
posed of on 2l8t May 1918. During the 
pendency of this appeal the sale of one 
of the properties in question, namely the 
rights of the judgment-debtor in a village 
called Dhoti, was ordered to be stayed for 
a time. The other three properties were 
sold and purchased by the decree-holder 
and by other outside auction-purchasers. 
The order for stay in respect of village 
Dhoti having been discharged, the decree- 
holder applied for the sale of that pro- 
perty also. Once again the judgment- 
debtor raised various objections regarding 
the sale proclamation proposed to be 
issued by the Court and, these having 
been overruled, lie has brought this pre- 
sent appeal. The property has, in the 
meantime, been sold for a substantial 
sum. After this appeal bad been filed, 
that is to say, on 21st May 1918 the 
order of this Court on Execution First 
Appeal No. 329 of 1917 was passed and 
by that order tho appeal of Khalil-ul- 
Eahman, judgment-debtor, was dismissed, 
with the remark that the Court found no 
force whatever in the said appeal. In 
the meantime, the rights of Khalil-ul- 
Rahman in the village of Dhobi have been 
brought to sale under a simple money 
decree and have been purchased by one 
I\Iakhan Lai, who is the appellant in an- 
other appeal now pending before us. 
Khalil-ul. Rahman therefore lias no in- 
terest whatever in the property in the 
village of Dhoti, to which this appeal 
relates, and it is at least open to argu- 
ment, whetlier ho has any locus standi 
to take objections to the sale proclama- 
tion or to maintain this present appeal. 
The most substantial point raised by 
him is as to the description of the pro- 
party in the village of Dhoti entered in 
the sale proclamation. It will he more 
convenient to discuss this point in tho 
connected appeal filed by I^Iakhan Lai, 
bub so far as Khalil-ul- Rahman is con- 
cerned, it is certainly concluded against 
liim by the order of this Court on Execu- 
tion First Ai)peal No. 329 of 1917. In 
that api)ear tho same identical point re- 
garding the description of tlie share in 
village Dhoti in the sale proclamation 
was taken which it is sougiit to raise in 
the present appeal, and the Court over- 
ruled it, along with all the other pleas 


191 ^ 

taken in the memorandum of appeal, as 
having no force whatever. Another point 
raised is as to the sum for which execu- 
tion has been taken out. The decree- 
holder admitted that, by reason of the 
auction sales which had taken place prior 
to tho sale of Dhoti, his decree had 
been so far satisfied that only a sum of 
Rs. 15,120-4-0 remained due. On this 
he claimed interest, as allowed by the 
decree itself, amounting to Rs. 327-9-0. 
These two items are not in dispute. The 
decree-holder however claimed a further 
sum of Rs. 320. This represents interest 
on the rest of the mortgage debt for a 
period between 22nd July 1917 and 17th 
September 1917. The former of these 
dates is the date of the sale of the pro- 
perty of Khalil-ul-Rahman in villages 
Fazilpur and Shahjahanpur. The second 
of these dates is the date of the confirma- 
tion of the said sale. The proprietary 
rights in Shahjahanpur were purchased 
by an outsider and, in view of the fact 
that the decree-holder was entitled bo 
interest until realization,, and that he 
could nob have withdrawn the money 
from the Court until the sale had been 
confirmed, he seems clearly entitled, as 
the Court below has held, to his interest 
up to the date of confirmation of sale. 

As regards the village Fazilpur, which 
was purchased by the decree- holder him- 
self on a hid of Rs. 29,000, the position 
is not quite so clear. Presumably the 
interest due on Rs. 29,000 for the period 
between 22nd July 1917 and 17th Sep- 
tember 1917 would amount to Rupees 
z65-13-4 and the objection which we 
have to determine must he taken to be 
limited to this amount. When the 
decree holder bid at the auction sale up 
to the sutn of Rs. 29,000, he in fact asked 
the Court to record tlie satisfaction of 
his decree to that extent. Bub as the 
Court below has pointed out, satisfaction 
of the decree to that extent could not bo 
entered until the sale had been confirmed. 
It is quite true that under S. 05, Civil 
T. C., the auction purchaser’s title to 
property sold at a public auction dates 
back, onco an order of confirmation has 
l) 0 eu passed, to tlie date on which the 
sale was held; hut this does not seem to 
alTect the question of the right vested in 
tho decree- holder by reason of his being 
allowed interest until realization under 
the terms of his decree. The fact that 
•\ decree, the satisfaction of which has 
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resulted from the decree-holder himself 
bidding the full amount of the same at 
the execution sale, is not actually satis- 
fied until the sale has been confirmed, 
was pointed out by the learned Judges of 
the Bombay High Court in the case of 
Ganesh v. Purshottam (l) and was there 
made the ratio decidendi of an important 
question affecting the rights of decree- 
holders who had purchased under their 
own decree. The principle involved seems 
to be applicable to the present case also 
and the decision of the Court below on 
the point must be affirmed. For all these 
reasons we dismiss this appeal with costs, 
including fees on the higher scale. 

V.B./h.k. Appeal dismissed. 

(l) [1903] 33 Bom. 311=1 I. G. 106. 

A 1. R. 1919 Allahabad 255 (1) 

Richards, C. J. and Rapique, J. 

Jugal Kishore and another — Appel- 
lants. 

■V. 

Banhim Chandra — Respondent. 

First Appeal No. 184 of 1918, Decided 
on 25th February 1919 from an order of 
Dist. Judge, Jhansi. 

Provincial Insolvency Act (1907), Ss. 31 
and 32 — Mortgagee of insolvent’s property — 
Position of, stated. 

A mortgagee of the property of an insolvent is 
not a person proving in the bankrupt’s estate; 
he is a secured creditor and is entitled to receive 
out of the sale of the mortgaged property his 
principal and interest at the contractual rate up 
to date of payment and costs. [P 255 0 I'J 

Pearey Lai Banerji — for Appellants. 

Sital Prasad Ghosh — for Respondent. 

Judgment. — This appeal arises out of 
insolvency proceedings. The appellants 
are mortgagees of the property of the in- 
solvent. The mortgaged property has 
been taken possession of by the receiver 
and sold. The Court below thought that 
the mortgagee was only entitled to in- 
terest at the contractual rate up to date 
jof the insolvency. In our judgment the 
jCourt below was quite wrong. The morb- 
Igagee, according to law, is clearly en- 
ititled to receive out of the proceeds of the 
sale of the mortgaged property his prin- 
cipal, interest and costs. He is entitled 
'to receive interest up bo the date of pay- 
ment. A mortgagee as mortgagee is not 
a parson proving in the bankrupt’s estate, 
he is a secured creditor and entitled to 
look to his security to realize the amount 
of the debt secured thereon. We do nob 
think that the cases cited by the learned 
Dstrict Judge have any bearing on the 
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question involved in this appeal. We 
allow the appeal, modify the order of 
the Court below by directing that the 
mortgagees, appellants here, must be 
paid the principal and interest (the latter 
calculated up to the date of payment at 
the contractual rate mentioned in the 
mortgage). As the mortgagee has had to 
appeal here, we think that to this sum 
should be added the costs of the appeal 
necessarily incurred in the Court below. 
These sums also should come out of the 
proceeds of the sale of the mortgaged pro- 
perty. As stated above, the appellants 
will have their costs in this Court. 

V.B./r.k. Appeal allowed* 

A. L R. 1919 Allahabad 255 (2) 

Richards, C. J. and Rafique, J. 

Mt. Ilahi Jan — Plaintiff— Appellant. 

V. 

Mohammad Ishaq Khan and others — 
Defendants — Respondents. 

Second Appeal No. .1068 of 1917, De. 
oided on 19bh February 1919, from deci- 
sion of Addl. Judge, Saharanpur, D/- 7th 
May 1917. 

^ (a) Mahomedan Law — Pre-emption— Cus- 
tom prevailing in village — Simultaneous right 
under Mahomedan law cannot possibly 
exist Pre-emption — Right, if. 

If there is a cu.stoin of pre-emption prevailing 
in a village it is not possible that there should be 
at the same time a right under the I^Iahomedan 
law. On tlie other hand, if there is no custom 
of pre-emption, and there merely was at one time 
an arrangement between the cosharers which 
has come to an end with the settlement, there 
is no reason why the cosharers would not at the 
end of the settlement be entitled to re-assert 
their rights under the ^[ahomedan law, provided 
that they had such rights before the contract. 

[P 2oC 0 1] 

(b) Mahomedan Law — Pre-emption — Law 
applies to zemindari property. 

The Mahomedan law of pre-emption extends 
to large estates including zamindari propertv. 

f P2oG C 2] 

K. N. Katju for S. M. Sula iman — for 
Appellant. 

Muhammad Ishaq Khan — for Respon- 
dents. 

Judgment. This appeal arises out of 
a suit for pre empbion. The first Court 
decreed the plaintiff's suit, The lower 
appellate Court dismissed the suit. The 
plaintiff alleged in the plaint that she, 
being a cosharer in the srme khewat and 
patti, fulfilled the necessary conditions 
of pre-emption and persistently asked the 
defendants to make the property over to 
her. This is evidently an allegation of a 
right of pre-emption under the Maho- 
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mddan law. Para. 6 goes on fco allege 
that even apart from this there was a 
custom of pre-emption prevailing in the 
village and that under that custom she 
had a right. The vendees denied the 
existence of a custom, denied that the 
plaintiff had any right of pre-emption and 
pleaded in a very specific manner that 
before the sale the plaintiff was informed 
by means of a written notice of the in- 
tended sale, and that she refused to buy 
on account of her being destitute of 
means. The Court of first instance held 
that the custom had been proved and 
further that the formalities of Maho- 
medan law had been duly performed. 
The lower appellate Court considered 
that the plaintiff could not fall back 
upon Mahomedan law of pre-emption, 
because she had alleged a right by custom 
and further once any right of pre-emp- 
tion existed either by custom or by ar- 
rangement between the cosharers, there 
never could be any^right under tlie Maho- 
medan law, and on this ground dismissed 
the plaintift s suit. It did not consider 
whether or not the formalities required 
by the Mahomedan law had been duly 
performed by the plaintiff’. It held 
however that no custom was proved. 
The plaintiff comes here in second appeal 
contending that the Court below ought 
not to have dismissed her claim on the 
ground that the plaintifl could not claim 
under Mahomedan law. We think that 
there is considerable force in this con- 
tention. 

The plaintiff had put her rights under 
the Mahomedan law as her first claim to 
ipre-emption. No doubt if there is a 
'custom of pre emption prevailing in a 
village it is not possible that there should 
be at the same time a right under the 
iMahomedan law. On the other hand, if 
there is no custom of pre-emption, and 
I there merely was at one time anarrange- 
jment between the cosharers which has 
jCome to an end with the settlement, we 
iSeo no reason why tlie cosharers would 
■not at the end of the settlement be en- 
Ititled to re-assert their rights under the 
jMahoniedau law-, provided that they had 
isuoh right before the contract. It is 
contended on behalf of the respondents 
that there is no right under the Maho- 
medan law to pre-empt property of the 
nature of zamindari property, and pos- 
sibly in the absence of authority a good 
deal might be said for this contention. 
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It has however been held by a Bench 
of this Court and in some other Courts 
in India that the Mahomedan law of 
pre-emption does extend to large es- 
tates which of course, includes zamindari 
property, and we think in a small case 
like the present we should hesitate to 
send the case to a larger Bench. We think 
therefore that assuming that the plaintiff 
duly performed the requirements of the 
Mahomedan law we should grant her a 
decree in the present suit. 

We have already mentioned that the 
lower appellate Court did not decide 
whether the formalities of the Mahome- 
dan law had or had not been complied 
with but as all the materials are on the 
record and as we think it inadvisable 
that we should put the parties to further 
expense by referring an issue we have 
determined to decide the issue ourselves, 
and for that purpose we have considered 
the evidence on the record. The plain- 
tiff did not come into the witness box to 
depose that she had performed the talabs. 
Evidence was given on her behalf to the 
etiect that a man of the name of Daulat 
(who was a tenant) was the first to in- 
form her of the sale and that thereupon 
she at once claimed pre-emption. Daulat 
has not been called. According to the 
evidence given on behalf of the plaintiff 
her attorney made the second demand 
she being a pardanashin lady. As against 
this evidence the vendees produced evi- 
dence to show that such demands were 
never made and that before the sale a 
written notice was sent by post addressed 
to the plaintiff pointing out that as 
she was a 'cosharer with the vendor she 
was being given notice that the property 
was being sold and asking her whether 
she wished to buy. Certificate of the 
posting of the letter so addressed was 
filed and secondary evidence of the con- 
tents of the notice was admittel. The 
plaintiff never denied that she had re- 
ceived this notice, she gave no evidence at 
all and the Court of first instance 
seems not to have doubteithat the notice 
was in fact sent and received. Evidence 
was further given that not having re- 
ceived any answer to the notice the pur- 
chaser of the property visited the lady's 
house. lie could not of course enter the 
house because the lady was pardanashin 
but he dejioses to a conversation with 
her from behind the parda and that she 
said that she was a widow and too poor 
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to purchase. The Court of first instance 
does not in so many words say that it 
believes the witnesses on behalf of the 
plaintiff although no doubt it finds the 
issue in favour of the plaintiff. 

Wehaveto consider now which of these 
two stories is the most probable. The Court 
of first instance as we have aheady said 
does not seem to have doubted that the 
notice to which we have referred was in 
fact sent and received. It maybe that the 
Court was quite right in holding that 
this notice was not sufficiently explicit 
about price etc., to debar the plaintiff’s 
right: but the receipt of this notice by 
the plaintiff if in fact it was received has 
a very strong bearing on the probability 
or improbability of her having made tha 
demands required by Mahomedan law. If 
the plaintiff received that notice and she 
was anxious to purchase the property it 
is almost certain that she would have 
given some reply either orally or in 
writing. She did neither. If the plain- 
tiff was really anxious to buy this pro- 
perty and able to pay for it when it was 
being sold it would not be probable that 
she would have ' waited for 11 months 
before instituting the suit. Presumably 
people who are able to purchase a pro- 
perty anxious to purchase it and have a 
right to purchase it, take steps to assert 
their right at the earliest possible 
moment. It is said that by inserting an 
exorbitant price in the sale deed difficul- 
ties were placed in the plaintiff’s way. 
No doubt if the plaintiff had to pay 
the exorbitant price this would be a diffi. 
culty. But there was nothing to prevent 
her instituting the suit alleging and pro- 
ving that the price was exorbitant if in 
fact it was. It thus appears that the 
story told by the defendant is corrobora- 
ted by the post office certificate of the 
Posting of the notice and the secondary 
evidence of the contents of the notice. 
Their story is also corroborated by the 
surrounding circumstances, and in parti- 
cular by the delay which has taken place 
in the institution of the suit. We do 
not believe the evidence of the plaintiff's 
witnesses that the demands were made. 
We do not believe that she was in a 
position to buy, or that she was anxious 
to buy the property at the time it was 
being sold. We therefore decide this 
issue against the plaintiff. 

It was lastly contended on behalf of 
the respondents that a custom of pre- 


emption was proved. The entry in the 
Wajibularz on the face of it shows that 
it was not a record of a custom. It was 
the record of the wishes of the co- 
sharers. The lower appellate Court has 
found that the custom does not exist and 
we think that it was quite justified in 
coming to this finding. For the reasons 
we have stated we dismiss the appeal 
with costs including fees on the higher 
scale. 

V.B./R.K. Appeal dismissed, 

A. I. R. 1919 Allahabad 257 

Knox, J. 

Tejpal — Plaintiff— Appellant. 

v. 

Jhagru and another — Defendants — 
Respondents. 

Preliminary objection in Second Ap- 
peal No. 280 of 1919, Decided on 25th 
April 1919. 

Government of India Act (1861), S. 101 — 
High Court — Constitution when in accord 
with S. 101 stated. 

Where a^igh Court is so coostituted that not 
less than l/3rd of the Judges are Barristers and 
not less than ]/3rd arc members of the Cove- 
nanted Civil Service, the constitutions is in ac- 
cord with S. 101. [P 257 C 2] 

Tej Bahadur Sapru and Lakshmi Na- 
rayan raised the objection. 

Judgment. — A preliminary objection 
was raised when this second appeal was 
called on for hearing. It wos to the 
effect that this Court as at present con- 
stituted is not competent to hear this or 
any appeal. The Court consists to day 
of an Acting Chief Justice and five Judges, 
of whom two are Barristers, two are 
members of the Covenanted Civil Service 
and one is a person who has held judicial 
office nob inferior to that of Principal 
Sudder Ameen for a period of not less 
than five years. As not less than l/3rd| 
of the above-mentioned Judges are Bar- 
risters, and not less than l/3rd are mem- 
bers of the Covenanted Civil Service, this 
constitution is in accord with the provi- 
sions contained in the Indian High Courts 
x\ct, 1861, and the directions of the 
Letters Patent issued by Her Late Im- 
perial Majesty under date the seven- 
teenth day of March in the year of our 
Lord one thousand eight hunlred and 
sixty-six. The Indian High Courts Act, 
1861, was repealed by the Government of 
India Act, 1915, and from the first day 
of January 1916 under the provisions of 
S. 101 of this last Act each High Court 
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shall consist! of a Chief Justice and as 
many other Judges as His Majesty may 
think fit to appoint: provided that the 
maximum number of Judges shall be 
twenty. 

It was also enacted that a Judge of a 
High Court must be: (a) a duly qualified 
Barrister, (b) a duly qualified member of 
the Indian Civil Service, or (c) a person 
having held judicial office not inferior to 
that of a Subordinate Judge for a period 
of not less than five years; Provided 
that not less than l/3rd of the Judges 
including the Chief Justice must be such 
Barristers and that not less than l/3rd 
must be members of the Indian Civil 
Service. It is not necessary for the pur- 
poses of this objection to sef out the 
qualifications or the provisions relating 
to Pleaders, as this objection does not 
challenge the constitution of the Court on 
this ground. There are not and never 
have been any Additional Judges appoint- 
ed to this Court. In 1908 while the Court 
consisted of a C’.iief Justice and five 
puisne Judges His Majesty appointed the 
late S. Kararaat Hussain to be a puisne 
Judge of the Court, thereby raising the 
strength of the Court to a Chief Justice 
and six puisne Judges, and on the 
retirement of the late S. Karamat Hus- 
sain Elis Majesty in 1912, was jileased to 
appoint Rafique, J. to he a puisne Judge 
of the Court. On the basis of these 
appointments it is contended that His 
Majesty has thought fit that this High 
Court shall consist of a Chief Justice and 
six puisne Judges. Further that owing 
to the retirement of Sir Henry Richards 
the Court consists to-day only of an 
Acting Chief Justice and five puisne 
Judges and of the seven Judges necessary 
to constitute the Court less than 1 3rd, 
to wit only two, are duly qualified Bar- 
risters. 

Accepting the contention of the learned 
Advocate, it will he seen that save as to 
the number of Judges tho constitution of 
the Court is in luxrmony with the jirovi- 
sions of the Ooverninent of India Act, 
1015. So far as the number of Judges is 
concerned, the contention now raised is 
in spirit and principle exactly tho same 
as was raised in Lai Sifujh v. Ghanshayyi 
Si7igh (1). It was fully considered l)y a 
Juill Bench of this Court and overruled. 
By this decision I am bound and I may 
that 1 fully concur with that was 
(1) VlBST) D AIl. G->5(1''.B’.)7 


laid down in that case by Sir John Edge. 
I overrule the objection and hold that 
the Court has jurisdiction to hear this 
appeal. 

v.B./r.k, Objection overnded. 
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PiGGOTT, J. 

Mansoor -Applicant. 

V. 

.Emperor— Opposite Party. 

Criminal Revn. No. 88 of 1919, De- 
cided on 7th April 1919, against order of 

Sess. Judge, Bareilly, D/- 13th Decem- 
ber 1918. 

(a) Penal Code (I860), Ss, 448, 451 — Of- 
fence under S. 451-Offence of simple house 
trespass must first be proved and then it 
must be shown that it was committed to 
commit offence punishable with imprison* 
ment. 

In order to constitute an offence under S. >451 
all the facts necessary to constitute the offence 
of simple house trespass, punishable under S. 448 
of the Code, must first be established and it 
must further bo shown that the house-trespass 
was committed in order to commit an offence 
punisliable with imprisonment such as theft, 
mischief etc. Where such proof is wanting a 
conviction under S. 451 of the Code is bad in 
law. [P 269 C 1] 

(b) Criminal P. C. (1898), S. 439 — High 

Court satisfied that conviction is bad in law 
— It is not bound to consider whether con- 
viction of some lesser offence might or 
might not be recorded. 

A High Court possesses a very wide discretion 
under S. 4B9, Criminal I*. C., but when the 
Court is satisfied that a conviction as recorded 
in any ca-o coming before it in revision is bad 
in law it is not ncc--ssarily bound to go further 
into the question whether upon the facts estab- 
lished by the evidence a conviction of some 
lesser offence might or might not be recorded 

[P 259 C 2 ] 

(c) Criminal P. C. (1898), S. 439 — Order 
by Court inferior to Sessions Judge or Dis- 
trict Magistrate — Person dissatisfied with 
order should approach Sessions Judge or 
District Magistrate before invoking jurisdic- 
tion under S. 439. 

It should be made a rule of practice that a 
person dissatisfied with any order or proceeding 
in a C.)Urt of inferior jurisdiction to that of tho 
Sessions Judge or of the District Magistrate, 
should in tho first instance obtain the opinion 
of the Sessions Judge or of the District Magis- 
trate on the matter in question before invoking 
the revisioual jurisdiction of tho High Court. 

^ 160 C 1] 

Iqbal AInmui—iov Applicant. 

Sital Prasad Obosh — for the Crown. 

Judgment. ~ The question of law 
raised by tliis aj>pIicatioii is whether on 
the facts found by the Courts below, 
Mansoor Husain has or has nob been 
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Tightly convicted of an offence punisha- 
ble under S. 451, I. P. 0. I hold that 
he has not. In order to constitute an of- 
fence nnder S. 451 aforesaid the prosecu- 
tion must first establish all the facts neces- 
sary to constitute the offence of simple 
house trespass, punishable under S. 448, 
I. P. C., and must then satisfy the Court 
that in the particular case before it the 
house trespass was committed in order to 
the committing of*an offence ^punishable 
with imprisonment. Theoffence in ques- 
tion must obviously be something over 
and beyond the house-trespass itself, 
otherwise every case falling under S.448, 
I. P. 0., would also fall under S. 451, 
I. P. C. I do not say that it is abso- 
lutely necessary for a conviction under 
the latter section that the prosecution 
should be able to satisfy the Court as 
to the’particular offence punishable with 
imprisonment which the accused in- 
tended to commit but facts must be 
proved of such a nature as to justify the 
inference that some offence punishable 
with -imprisonment was intended over 
and above the house-trespass itself. In 
the present. case the Courts below have 
not found and it does not seem to have 
been suggested either before the trial 
Court or in the Court of Appeal that the 
house-trespass alleged was committed in 
order to the committing of a further of- 
fence either of theft (S. 3 79, I. P. C.), 
or of mischief (S. 426, I. P. C.) in res- 
pect of the bricks which the accused is 
alleged to have thrown from the ver- 
andah of a ruined shop into the street. 
The accused has not been tried on the 
basis of any such suggestion and I am 
not prepared to reconsider the effect of 
the evidence on the record upon this 
basis. The finding is that the accused 
intended to intimidate, insult or annoy 
the complainant. Tliat finding as it 
stands would warrant a conviction unaer 
S. 448, but not a conviction under S. 451, 
I. P. C. I do not say that it might not 
be possible upon a proper state of facts, 
to invoke the aid either of S. 50G or of 
S. 504, I. P. C.. so as to bring an act of 
bouse-trespass under the purview of 
S. 451, I. P. 0. but I am satisfied that 
the Courts below have not attempted to 
do this in the present case and I do not 
think they could have done so upon the 
evidence on the record. 

From these considerations it follows 
that the conviction as regarded is bad in 


"^law and cannot be upheld. The discre- 
tion of this Court in dealing with a case 
under S. 439, Criminal P. C., is a very 
wide one. I have no doubt whatever 
that it would be within ray discretion, 
while settingaside the conviction affirmed 
by the Courts below to convict Mansoor 
Husain of an offence punishable under 
S. 448, I. P. C., and either to maintain 
the sentence passed by the Courts be- 
low or to reduce that sentence in such 
manner as might appear to me suitable. 
I hold however that it is equally within 
• my discretion to decline to do this. 
I could if necessary, quote ample prece- 
dent for the view that when this Court is 
satisfied that the conviction as recorded 
in any case coming before it in revision 
is bad in law it is not necessarily bound 
to go .further into the question whether 
upon the facts established by the evi- 
dence a conviction of some lessor offence 
might or might not be recorded. It isl 
a matter of judicial discretion to bo exer- 
cised in each case according to the view 
which the Court may take of the require- 
ments of justice. In the present case 
I am content to say that upon an exa- 
mination of this record I am not so satis- 
fied that Mansoor Husain should be con- 
victed of an offence of simple liouse- 
trepass, punishable under S. 448,1. P. C., 
as to feel it incumbent on me to direct 
his conviction under the said section. 

The result is that I set aside the con- 
viction and sentence in this case and 
direct that the fine, if paid, be refunded. 
Before I heard this application on the 
merits my attention was drawn to the 
fact that the applicant had come to this 
Court in revision when he might law- 
fully have filed an application in revi- 
sion in the Court of the Sessions Judge. 

I am fully aware that there is a rule of 
practice in this Court according to which 
the Court ordinarily refuses to entertain 
an application in revision where the ap- 
plicant might have gone in the first in- 
stance to the Sessions Judge or to the 
District Magistrate. I believe this rule 
to be a very reasonable one and one to 
be observed in the interests of justice. 

It would be within the power of this 
Court to call for every record of every 
crirninal case decided by every Court 
subordinate to it for the purpose as laid 
down in S. 435, Criminal P. C., of, 

“satisfying UseM as to the correctness, legality 
or pro^ttiety of any finding sentence or order 
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recorded, or passed as the regularity of the 
proceedings.” 

It is obviously advisable that this Court 
should make it a rule of practice that a 
person dissatisfied with any order or 
proceeding in a Court oi inferior juris- 
diction to that of the Sessions Judge, 
jor of the District Magistrate, should in 
the first instance obtain the opi-nion of 
the Sessions Judge or of the District 
Magistrate on the matter in question, 
before invoking the jurisdiction of this 
Court. Such a procedure tends to pre- 
vent the time of this Court from being 
wasted over frivolous or unsustainable 
applications. It also ensures the fur- 
ther advantage that if the matter even- 
tually comes before this Court it comes 
upon a record containing an expression 
of opinion by a Court of superior juris- 
diction such as that of the Sessions Judge 
or of the District Magistrate. I am fur- 
ther of opinion that if such a rule of 
practice is once laid down it ought to be 
enforced evenly and without making 
capricious exceptions in favour of parti- 
cuIpi' applicants. In tho present case 
there had been a trial in the Court of a 
Magistrate of the second class and an ap- 
peal to the Court of the District Magis- 
trate. I would not go so far as to hold 
that the District Magistrate, even when 
sitting as a Court of appellate jurisdic- 
tion is not a Criminal Court ^*inferior” 
to that of the Sessions Judge witliin the 
meaning of S. 4.35, Criminal P, C. but 
I am not prepared to say that the rule 
of practice above referred to must neces- 
sarily or invariably be enforced in such 
manner as to encourage interference on 
the part of tho Sessions Judge with 
orders pissed by the District Magistrate 
in the exercise of his appellate jurisdic- 
tion. At any rate, I regard the cir- 
cumstances above stated as alTording in 
themselves a reasonable ground for mak- 
ing an exception to the general rule of 
practice in question. 

In the present case the application in 
revision was presented to mvself per- 
sonally, and I admitted it. I hold that 
my order of admission even though passed 
ex parte, was sulHcient to take this case 
out of the operation of the rule of prac- 
tice in question. The order of admis- 

sion was an order under S. 435, Cl. 1 , 

Criminal P. C., -it was within the dis- 
cretion of this Court and once passed, it 
ivas not open to any party concerned to 


call it in question. In conclusion I have- 
one comment to make regarding a small 
matter of procedure in the record before 
me. The case obviously came before the 
District Magistrate of Bareilly asaCourt 
of appellate jurisdiction but in the re- 
cord as prepared the Court which passed 
the order is described as the “Court of 
the Collector of Bareilly.” In the pres- 
ent instance the mistake was of no 
practical consequence but I have known 
cases in which real difficulty has been 
caused by uncertainty as to the capacity 
in which an officer holding the position 
of Magistrate and Collector of a District 
has dealt with a particular matter. In 
any case it is a slovenly thing to en- 
dorse an appellate judgment of a Dis. 
trict Magistrate under the heading of 
the Court of the Collector.” 
v.b./r.k. Conviction set aside. 
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Tudball, J. 

Ghulam Jilani o-nd others — Applicants. 

v. 

Rmpero ) — Opposite Party. 

Criminal Pevn. No. 467 of 1918, Deci- 
ded on 4th September 1918, from an 

order of Dist. Magistrate. Meerut. 

Criminal P. C (1898), S. 109— Order under 
S. 107 — There must be good basis of fact — 
Mere suspicion is not enough. 

The only persons to whom the provisions of 
S. 109, Criminal P. C., .apply arc those who take 
precautions to conceal their presence within the 
local limits of a ^^lagistrate’s jurisdiction or per- 
sons who have no ostensible means of subsistence 
and who cannot give a satisfactory account of 
themselves. To justify an order under that 
section there must be a good basis of fact ; mere 
suspicion is not enough. 

Three respectable citizens of Delhi were met at 
night by tlie police between Meerut City aud 
^lecrut, Railway Station aud a burglar’s jemmy 
was also found somewhere near on the ground: 

Held: that these facts did not justify the 
passing of an order under S. 109, Criminal P. C. 

[P 261 C 11 

Satija Chandra Mukerji — for Appli- 
cants. 

Judgment. — This is an application in 
revision in respect of an order passed by 
tho District Magistrate of Meerut on au 
appeal preferred from an order of a 
l\Iagistrate of the First Class calling upon 
the applicants to provide security to be 
of good behaviour in a matter which arose 
under S. 109, Criminal P. C. As the 
judgments of tho Joint Magistrate and 
the District Magistrate sliow, the three 
present appellants were met at night 
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time in the company of two other persona 
■on the road at Meerut between Meerut 
City and the railway station. It appears 
that the police had received certain in- 
formation to the effect that men of bad 
character were about to commit a raid 
upon the town. They made preparations 
to counteract this, and on the night in 
question they received information that 
the proposed raid had been postponed. 
The three present applicants were met 
by a party of police that same night on 
"the road as mentioned above. Apparently 
on the ground somewhere close to them 
a burglar's jemmy was found. The ap- 
plicants gave an explanation of them- 
selves and as a matter of fact it has been 
established that they are well-to-do and 
respectable residents of the City of Delhi. 
The other two persons who also were 
met are also reported by the police at 
Delhi^ to be persons of decent character. 
In spite of this information the District 
Magistrate has upheld the order of the 
Joint Magistrate. S. 109 enables the 
Magistrate mentioned therein to call up- 
on certain persons to show cause why 
they should not be ordered to furnish 
security for good behaviour. 

The persons contemplated in the sec- 
tion are persons taking precautions to 
conceal their presence within the local 
limits of such Magistrate’s jurisdiction 
or persons who have no ostensible means 
of subsistence and w^ho cannot give a 
satisfactory account of themselves. The 
present applicants clearly do not come 
within Cl, (a), as it was not alleged that 
they were taking precautions to conceal 
theiyn-esence with a view to committing 

They could only have come 
m under 01 (b) as persons who could not 
give a satis^ctory account of themselves. 
But as the District Magistrate’s judgment 

on appeal shows, the account they gave 
nf the PoHca 

ot Delhi have reported that these three 

wdf to ^ho are 

well-to-do and of good character. In 

these circumstances I do not think that 

b. 109 can apply to them and that the 

order passed has been passed more on 
suspicion than on any good basis of fact, 
tbeiefore allow the application and set 

dated 31st January 1918. The security 

he discharged. 
v.B./R.K. Apphoation allowed. 
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Eichards, O.J. and Banerji, J, 

Ram Lal — Plaintiff — Appellant. 

« 

V. 

Mt. Tamkin Bano and others — Defen- 
dants — Eespondents. 

First Appeal No. 67 of 1917, Decided 
on 20th January *1919, from decision of 
Sub-Judge. Budaun, D/- 20th July 1916. 

Registration Act (1908), S. 28 — Property 
not belonging to executant included to give 
jurisdiction to Registrar— Registration is in- 
valid. 

^Vhere an item of property which does not be- 
long to the executant of a deed and is not inten- 
ded by the parties to be affected by the deed, is 
included in the deed merely for the purpose of 
obtaining registration of the deed in a district 
where no part of the property actually intended 
to be affected by the deed is situate, such regis- 
tration is invalid and does not operate to confer 
any title. [P 262 C 1, 2] 

Sital Prasad Ghose and Narain Pra- 
sad — for Appellant. 

Ibni Ahmad, S. ill. Sulaiman and 
Lakshmi Narain — for Respondents. 

Judgment. This appeal arises out of 
a suit brought on foot of two hypothe- 
cation documents. One was a mortgage 
pure and simple. The other was a secu- 
rity bond by which the executant under- 
took to guarantee the due payment of the 
amount of the mortgage and interest, to 
secure which he hypothecated certain 
pioperty. The deeds are of even date, 
and the Court below granted a decree for 
the sale of the property mortgaged but 
dismissed the suit in so far as it sought 
the sale of the proi) 0 rty which had been 
mortgaged by way of security. The defen- 
dants who were interested in this last 
mentioned property, consist of subsequent 
transferees and the heirs of the deceased 
executant. The Court below awarded 
three sets of costs to these defendants, 
ihe Court below found that one item of 
property which did not belong to the 
epeutant of the security bond was inten- 
tionally entered in order to enable the 
document to be registered at Budaun. 
The Court was of opinion that the execu- 
tant had no interest in this property and 
that the mortgagee knew quite weli that 
it was not intended that it should form 
any portion ^ of the security. We see no 
reason to differ from the finding of the 

Court below on this question of fact. It 

seems to us highly probable that the 
object of entering this particular item of 
property was to enable the document to 
be registered at the Budaun Sub- District 
Registration Ofdco. The principal mort- 
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gage, which we have already said was of 
even date, had to be registered i in this 
office because the property comprised in 
it was situate in that Division, The 
property mortgaged by way of security 
was not situate in the same district. The 
item of property consists of a small strip 
of land, about 29 square yards, either 
adjoining or near the executant’s house. 
It is significant that the property is not 
mortgaged as an appurtenance to the 
house, because the house was not mort- 
gaged at all, and the probabilities are 
that this small piece of land was miles 
away from the villages shares in which 
were being hypothecated. The Court 
below considered under these circumstan- 
ces that the security bond had not been 
duly 'registered and for this reason dis- 
missed the suit so far as it related to the 
property comprised in this bond. It is 
unnecessary to state that it was necessary 
that this document in order to affect 
the property should be duly registered. 
S. 28, Registratien Act provides that: 

“Every document mentioned in section . . . . 
shall be presented for registration in the office of 
a Sub-Rcgistrav within whose sub-district tho 
whole or some portion of the property to which 
such document relates is situate." 

No portion of the property to which 
the document in question related was 
situated in the Budaun Suh. district ex- 
cept the piece of land to which we have 
already referred. It is contended that 
tlie inclusion of this piece of land, quite 
irrespective of the \vant of title of the 
mortgagor and the intention of the parties 
made the deed “relate” to this 29 square 
yards. We think that this contention is 
not sound. If neither the mortgagor, 
nor the mortgagee, intended that the 
[piece of land should bo mortgaged or 
form any portion of tlio security, then it 
Iseems to us impossible to contend that 
'the document ‘ related” to this little 
piece of land. In the case of Ilarenrlra 
Lai lioff Clioivdliuri v. Tlari Dasi Dehi 
(l), where the facts w’ore very much the 
same as they are in the present case, 
their Lordships of tho Privy Council say 
at p. 989 (of 41 Cal.) of the report: 

"Hut the point may bo put in another way 
inpon broadur grounds, Their Lordships hold that 
lliis pai’Cil is in fact a fictitious entry, and re* 
piejonts no property that the mortgagor posses* 
'Cd or intended to mortgage, or that the mort- 
uat'.'c intended to form part of his security. 
Such an entry intentionally made use of by the 
parlies for the purpose of obtaining registration 

(1) A. 1. R. I'JU r.C. (i7=2d l.O. G37=il Cal- 
072=U I. A. llOfP.C.). 
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in a district where no part of the property actu- 
ally charged land intended to be charged in fact 
exists, is a fraud on the registration la%7, and no 
registration obtained by means thereof is valid." 

In our opinion in fche present case this 
29 square yards represents no property 
that the executant possessed, or intended 
to charge or that ‘the mortgagee intended 
should form 'part of the security. A 
decision of this Court in Mangali Lai v. 
Abidyar Z/iaw (2) is to the same effect. 
The only question which remains is the 
question of costs. The subsequent trans- 
ferees we think are entitled to their 
costs — under the usual practice of this 
Court; coats follow the result. With 
regard to the heirs of the executant the 
case stands on a somewhat different basis. 
We are perfectly satisfied that their pre- 
decessor-in-title was fully aware of what 
was being done and deliberately allowed 
the 29 square yards of land to be in- 
cluded in the security bond. Under the 
circumstances we think that the heirs of 
the executant of the security bond should 
bear their own costs here and in the 
Court below. The result is that we vary 
the decree of the Court below by direct- 
ing that defendants 2 and 3 shall pay 
their own costs. In all other respects 
we confirm the decree of the Court below 
and dismiss the appeal. The respondents 
other than defendants 2 and 3 will have 
their costs of this appeal each having a 
separate set of costs. Costs in this Court 
will include fees on the higher scale. 
Defendants 2 and 3 will bear their own 
costs of this appeal, ' 

__Y.B./r.k. Appeal diwiisfted^ 

(2) U917] S'J AH. 523=41 I. 0. 3. ~ 
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Knox. An. C. J. and Banerji, J. 

Jloti Lai — Defendant— Appellant. 

V. 

Chnitan Lai — Plaintiff — Pvespondent. 

Ijettors Patent Appeal No. 82 of 1917, 
Decided on 13bh May 1919, from judg- 
ment of Walsh, T., D'- ISth .Tune 1917. 

(a) Agra Tenancy Act (2 of 1901), S. 34 — 
Possession as tenant without landlord's con* 
sent — S. 34 applies. 

Section 31 upplios only where a person is in 
possession as a tenant without the consent of 
the laiulloid. 

(b) Agra Tenancy Act (2 of 1901), Ss. 33 
and 34 — Tenant agreeing to pay rent at a cer- 
tain rale— S. 34 does not apply — Liability 
to pay rent is under S. 33. 

Where a tenant agrees to pay rent at a cer- 
tain rate, he is not in possession of bis holding 
without the landlord's consent, and S, 34, has 
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therefore no application to his case. He is lia-'' 
ble to pay the rent agreed upon by him under 
S. 33 of the Act. [P 263 0 1] 

S. N. Sen — for Appellant. 

• S, G. Ghoudhri and P. L. Banerji — for 
Respondent. 

Judgment, — An elaborate argument 
has been addressed to us in support of 
the appellant. We think the case may 
be decided upon a short and simple 
ground. The suit was not one either in 
form or in substance for determination 
of the rate of rent. The plaintiff clearly 
claimed arrears of rent at the rate men- 
tioned in the plaint and he did so under 
S, 33, Agra Tenancy Act. The original 
holding of 55 bighas had been determined 
by proceedings for ejectment of the de- 
fendant from that holding. The plain- 
tiff actually dispossessed the defendant 
from a large portion of the holding but 
as the land now in question was covered 
by rose plants the defendant was allowed 
to remain in possession first for the pur- 
pose of determining the compensation 
to be paid to him and subsequently as a 
tenant of that part of the holding. The 
defendant, who owned a share in the 
village, brought a suit against the pre- 
sent plaintiff for his share of profits. 
In that suit a question was raised whe- 
ther the land in respect of which rent is 
now claimed was held by the defendant 
as khudkasht or as a tenant. The matter 
was referred to arbitration and the arbi- 
trator held that he held the land as a 
tenant, the rent being Rs. 105 a year. 
Both parties accepted the award. So 
that it may be taken that they agreed 
that the land now in question should be 
held by the defendant as a tenant, he 
agreeing to pay a rent of Rs, 105 a year. 
This was the finding of the Court of first 
instance and that Court rightly decreed 
the plaintiff s claim. The lower appel- 
lant Court no doubt went into the ques- 
tion of the application of S. 31, Tenancy 
Act. to the present case. That section 
had nothing to do with the case, inas- 
jmuch as the defendant was not in pos- 
session as tenant without the consent of 
jthe plaintiff. We think that it must be 
jtaken, as the first Court found, that the 
parties agreed that the defendant should 
hold this land at a rent of Rs. 105 a year. 
Therefore under S. 33, Tenancy Act, he 
was liable to pay rent at that rate and 
the decree passed against him was, in our 
lopinion, right and equitable. S. 35 on 
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which the learned advocate for the ap- 
pellant relied, has no application to the 
present ease. The original tenancy of 
55 bighas came to an end and a new ten- 
ancy was created. We accordingly dis- 
miss the appeal with costs. 

v.b./r.k. Appeal dismissed. 
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Richards, C. J. and Banerji, J. 

Guddar Mal — Defendant — Appellant, 

V. 

Het Ram — Plaintiff — Respondent, 

Second Appeal No. 1910 of 1916, De- 
cided on 1st November 1918, from decree 
of Dist.‘ Judge, Agra. 

Allahabad High Court Rule* (General 
Rules for Civil Courts Subordinate to High 
Court) Ch. 21, R. 1 — Certificate of fees ac- 
companied by Karinda is sufficient— Word 

authorized” isredundant. 

A certificate by a legal prastitiouer that he 
duly received his fee, accompanied by the affi- 
davit of a karinda of his client, that the fee has 
been duly paid, is a sufficient compliance with 
R. 1, Ch. 21, of the General Rules for Subordi- 
nate Courts, and such fee should be allowed. 

, , LP 264 C 1] 

Inasmuch as a man cannot be the agent of an- 
other unless he is authorized, the word ‘‘autho- 
rised” in the rule is redundant. [p 263 C 2] 

Narain Prasad Asthana — for Appel- 
lant. 

J . N. Banerji — for Respondent. 

Judgment. — In this case the Court 
below refused to allow the fee of the 
successful respondent’s pleader. It ap- 
pears that the pleader in the case filed a 
certificate that he had duly received his 
fee. An affidavit was also filed by a man 
who purported to be a karinda of the 
respondent, and in this affidavit the 
karinda swore that he had duly paid the 
fee and that he had not entered into any 
arrangement to get back the whole or 
any part of the same. The learned Judge 
seems to have thought that having regard 
to R. 1, Ch. 21, of the General Rules for 
Subordinate Civil Courts, the Court was 
not entitled to allow the fee in question. 
The rule provides that a certificate 
should be filed by the legal i)ractitioner 
together with an affidavit made by his 
client or the latter ’s' "authorized” agent. 
The word authorized does not appear^ 
in the corresponding rule of the High' 
Court. It seems the word is rather re- 
dundant. A man cannot be the agent of 
another unless he is "authorized.” It is 
not contended that the authority to pay 
the fee and to make the affidavit must 
be in writing. We think that the affi- 
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davit in this oase, prima facie at least, 
complied with the rules, and in the ab- 
sence of other circumstances the certifi- 
cate of the pleader, accompanied by the 
affidavit in question, was a sufficient com- 
pliance with the rule. We allow the 
appeal and direct that the decree of the 
Court below be amended by allowing the 
fee of the pleader. As this question was 
not raised by the opposite party but by 
the Court itself, we make no order as to 
costs. As the respondent has not paid 
court- fees we reject the objections. 
v.b./e.K, Appeal alloioecL 
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Walsh and Stuart, JJ. 

L. Earn Chancier Applicant- 

Appellant. 

V. 

Mazhar Hussain and others — Respon- 
dents. 

First Appeal No. 160 of 1918, Decided 
on 7th May 1919, from order of 1st Addl. 
Judge, Aligarh, D/- 31st July 1918. 

(a) Provincial Insolvency Act (3 of 1907), 
S. 24 — insolvency Court has jurisdiction to 
correct errors under Civil P. C (5 of 1908), 
S. 152. 

An insolvency Court has the same jurisdiction 
that the ordinary Courts of law possess under fho 
Civil Procedure Code to correct any mistake 
either of a clerk or of the parties tbcinselvos upon 
a question of fact, when a mistake is established. 

LP 2G4 G 2] 

(b) Provincial Insolvency Act (3 of 1907), 
S. 24 — Creditor exhausting all remedies for 
rectifying error — Insolvency Court has no 
jurisdiction under S. 24. 

Where a creditor in insolvency proceedings has 
exhausted all the remedies open to him for 
rectifying an error, the insolvency Court becomes 
functus officio and has no jurisdiction to entertain 
an application under S. 24. Provincial Insolvency 
Act. IP 264 C 2) 

(c) Civil P. C. (5 of 1908), S. 132-S. 152 
does not apply to mistakes of parlies. 

Section 152 is confined to the correction of 
clerical errors made by the Court itself, and has 
no concern with the mistakes of parties. 

[P 2G5 C 1] 

Nihal G/iajtfZ— for Appellant). 

Panna Lai — for Respondents. 
Judgment.— This is a plain case. The 
question arises as to whether the present 
appellant is now in a position under tlie 
law to establish what he claims to he the 
true amount of his debt, namely: some 
Rs. 6,000 odd. It was stated originally 
at aijout that amount by the debtor. In 
1913 tlio creditor himself, who ouglit to 
know better than anybody else, stated 
the amount at Rs. 3,dl8 odd and sup- 


ported that claim by affidavit, at which 
amount it wag allowed. He now says 
that it was a mistake. No doubt the 
insolvency Court has the same jurisdic- 
tion that the ordinary Courts of law pos- 
sess under the Civil Procedure Code to 
correct any mistake either of a clerk or 
of the parties themselves upon a question 
of fact when a mistake is established. 
It would appear that this creditor took 
three years or a little less to discover this 
serious error. But having discovered it, 
he applied to the insolvency Court to 
rectify the amount of his‘*debt in the 
schedule. Whether without extending 
the 21 days which is given for such ap- 
plications by the Act, the Court would 
entertain the application itself on proper 
grounds after being satisfied that there 
had been a genuine oversight, and that it 
had only just been discovered, does not 
now matter, because the Court of insol- 
vency entertained the application and on 
19th May 1916 made a formal order upon 
the creditor's application that the amount 
of the debt should be entered as Rs. 3,418 
odd, tdio amount which appeared to the 
Court to be correct according to the cre- 
ditor’s sworn statement. That decision 
or order may have been right, or may 
have been wrong. We are not now con- 
sidering the merits. It was clearly sub- 
ject to appeal if it was wrong. An ap- 
plication was made to review it. That 
application for review was rejected. 

All the creditor’s remedies for rectify- 
ing any error, if therewas an error, being 
thus exhausted, the order of 19th Mayl 
1916 became final and binding upon himi 
and, according to a decision of this Court, I 
binding also upon any other Court in! 
wliich fcho matter might happen there-* 
after to be litigated. It was a final de- 
cision upon the merits and no Court hasi 
jurisdiction to reopen it. The present! 
application was made to the same Court, 
although presided over by a different 
Judge, on 3rd December 1917, nearly two 
years after the decision on the merits and 


more than four years after the original. 
The application appears to have been 
based upon S. 24, Insolvency Act, and, 
alsoon S. 152, Civil P. C. So far asl 
S. 24, Insolvency Act,’ is concerned, the 
Court has no jurisdiction to entertain the 
matter at all. It had alreadv decided it 
once and was functus officio. Under that 
section the application was properly re- 
jected. 
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Section 152«eemo to have been called 
into play upon the suggestion that the 
original error was a clerical error which 
required amendment. That however in 
the first place begs the question, because 
the Court by its order of the year 1916 
had decided that it was not a mistake, 
but in the second place it could not in 
any event have been a mistake of the 
Court; the mistake was that of the cre- 
ditor. S, 152 deals with amendments of 
clerical errors in orders or decrees of the 
Court itself which are drawn up not pro- 
perly representing what the Court de- 
cides. The matter did not clearly come 
under S. 152, Civil P. C. There was 
obviously no remedy open to the creditor 
at all. The application was wholly 
misconceived. This appeal must be 
dismissed with costs on the higher 
scale. 

V.B./k.K. Appeal dismissed. 
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Eafique and Lindsay, JJ. 

Mohammad Habibullah — Plaintiff — 
Appellant. 

V. 

Mohammad Shaft— Defendant— Res- 
pondent. 

First Appeal No. 252 of 1916, Decided 
on 8th January 1919, from decree of 
Addl. Sub-Judge, Agra. 

Vendor and Purchaser— Money advanced 
as earnest and as guarantee for contract— 
Breach due to default of person making ad- 
vance — He cannot recover money. 

A plaiutiS who himself is guilty of breach of 
the contract in respect of which he is suing can- 
not claim damages arising out of his own default. 

[P 267 c n 

Where money is advanced by way of earnest 
and as a guarantee for the fulfilment of the 
contrapji, the persons making the advance can- 
not recover the money if it is found that the 

breach of the contract was due to his own 
default. Q 

Iqbal Ahmad, B. E, O'Gonor, S. M. Su~ 
laiman, Motilal Nehru, Surendra Nath 
Se7i and Lalit Mohan Banerji~ior An. 
pallanfc. ‘ 

Kailas Nath Katju, Baza Ali and 
Janki Prasad— lox Rsspondenfc 

Judgment— The parties to’ this ap- 

peal entered into a contract on 8th of 
January 1914. The contract was for a 
supply of sleepers to the plaintiff-ap. 
pdll&nt Sheikh Habibullah, According to 
the terms of the contract the defendant 
respondent, Mohammad Shah, was to 
supply the plaintiff with 8,000 sleepers 
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of a particular ■ description. It was 
agreed that the slbepers should be stock 
ed for delivery at two stations on the 
Bengal and North Western Eailway and 
under Cl. 4 of the contract note it 
was provided that the plaintiff should 
have the sleepers examined and passed 
by the end of April 1914. After the con- 
tract note had been drawn up, Habib 
ullah advanced the sum of Es. *5,660 to 
the defendant by way of earnest money. 
Under Cl. 8 of the contract note it 
was agreed that if, within the time fi’xed 
for the completion of the contract the 
plaintiff have any cause of dissatisfa’ction 
with the defendant, the latter was to be 
liable to refund the earnest money and 
pay damages. Two suits arising out of 
the contract embodied in this note were 
filed by the parties. We are dealing 
here m appeal with the suit in which 
Habibullah was the plaintiff. Accord 
ing to the case set out in the plaint the 

defendant was guilty of breach of the 
contract by failing to deliver sleepers at 
the place appointed, within the period 
fixed by the agreement. It was alleged 

the defendant had failed to supply even 
a solitary sleeper. For this reason 

therefore Habibullah brought a suit to 
recover Es. 9,660. Out of this Es 5 660 
represents the money which he had ’ ad 
vanced to the defendant. The balance 

Es. 4,000 was claimed by way of damages 

for breach of the contract. 

The counter-suit, whic'h was brought 
by the defendant Mohammad Shafi was 
for recovery of the balance of the pur 
chase-money. According to the case set 

up by him he had fulfilled the contract 

into which he had entered and had sup 
plied the goods to Habibullah as agreed 
upon. His case rested upon the allesa 
tion. that the contract had been com- 
pleted and the property in goods had 
passed to Habibullah, He gave credit 
for the amount of the earnest money re 
ceived that is to say, Es. 5,660, and 
claimed Es. 3,539 as the balance of the 
money which was owing to him. Both 
suits were tried together but separate 

decrees were prepared and the result of 

the trial was that the suit brought bv 
Mohammad Shafi against Habibullah 
was dismissed. According to the learned 
Subordinate Judge s opinion the contract 
had not been fulfilled, the property in 
goods had not passed to Habibullah and 
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and therefore Mohammad Shafi was not 
entitled to claim the sum he was asking 
for as the balance of the price of the 
goods. A.a appeal against this decree was 
taken to the Court of the District Judge 
of Agra and was dismissed. So far there- 
fore as the suit which was brought by 
Mohammad Shafi against Habibullah is 
concerned, it has been disposed of for 
good and all. 

Turning now to the suit which was 
brought by Habibullah we find that on 
the pleadings five issues were framed, 
three of which related to the other suit 
filed by Mohammad Shafi. The result of 
the trial of the present suit has been that 
the Subordinate Judge has found that 
Habibullah, the plaintiff was guilty of 
breach of the contract. Notwithstand- 
ing his finding, ho was given a decree for 
the refund of the earnest money less a 
sum of Pts. 2,205-10-0 on account of da- 
mages to which he thought Mohammad 
Shafi was entitled by reason of the 
breach. In the course of the argument 
it was complained by the learned counsel 
for the appellant that the case had not 
been properly tried in the Court below 
and certainly there are some grounds for 
criticizing the manner in which the case 
was handled by the Subordinate Judge. 
He tells in his judgment that both 
parties took up a very obstinate attitude. 
They were rei)res:ntod by pleaders whom 
ho describes, perhaps facetiously, as'^able 
pleaders." Thera seems to have been 
ccnsidorahle wrangling liebween tlieso 
pleaders regarding the inciuence of the 
burden' of [)rooE and the Subordinate 
Judge seems to iiavo been (inite ovorcomo 
by the situation and to have been un- 
able to exercise any control over the 
proceedings before him. Wo think, 
under the circumstances which are 
sliown, that the Subordinate Judge would 
liavo been well advised to express an 
opinion on the legal question as to 
which party was liable to support the 
burden of proof. It is ovilont from his 
judgment that ho was aware of tlio law 
on the ' and indeed he has expres- 
sed it qu.w correctly in his judgment. 
The plaintiil Habibullah came into 
Court asking for damages for breach of 
the contract and fchoro can l.^o no doubt 
w iiatG\ er t'i.it the hurdoii of jiroving a 
breach of tlie contract Jay upon him. 

Jfowever whatever faults may be at- 
tributed to the learned Judge in con- 


nexion with these proceedings, we are not 
prepared to listen to the argument that 
a fresh trial should be ordered in the in- 
terests of the plaintiff. We have the 
fact that he was represented by counsel 
and we have also the fact that he and his 
pleaders stubbornly refused to produce 
any evidence other than certain evidence 
which had been previously taken upon 
commission. The plaintiff asserted that 
the burden of proof lay upon the defen- 
dant and he refused obstinately to give 
any other evidence. If a plaintiff takes 
up this attitude and if it subsequently 
turns out that it was a mistaken attitude 
he has only got to thank himself or the 
pleaders who were advising him. We- 
decline to pass any orders referring this 
case again for a fresh trial. There is 
evidence on the record consisting, as we^ 
have said, of statements, which were 
taken on commission, of two witnesses, 
who were examined on behalf of the 
plaintiff and three on behalf of the de- 
fendant. On tho materials before him, the 
learned Subordinate Judge came to the 
conclusion that the breach of the contract 
was duo to tho omission of the plaintiff to 
carry out his part of the agreement. The 
learned Subordinate Judge refers in parti- 
cular to the statements of two witness- 
es, Chaudhri Afzal Rahman and Bashir- 
uJdin. On their statements ho holds as 
a matter of fact that 8,000 sleepers had 
Ijeeu collected by tho defendant at the 
appointed places before the end of April 
1014. lie further finds that the plaintiff 
hal failed to have tho slee[)er3 inspected 
and i)ai^sed by tho Engineer whom ha 
was employing for that pui poio. 

If this finding of fact can bo supported 
it seems to us that tire appellant here is 
not entitled to succeed in Iris appcM and 
therefore wo must hold that tho cross- 
objections hich have been tiled on be- 
lialf of the defendant-respondent must 
prevail. So far as the finding is con- 
cerned wo agree with the Court below. 
An objection has been taken to tho evi- 
dence of these witnesses, which was re- 
corded by a Commissioner. It is said 
that the evidence was not recorded in 
tho manner prescribed under the rules 
contained in 0.18 and 28, Civil P. C. Tho 
record of tho evidence is in English and 
it IS contended that there is nothing to 
show that the evidence having been given 
in Urdu, the English record was trans- 
lated to the witnesses and admitted by 
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them as correQfc. So far as this point is 
oonoerned, we have no hesitation in over- 
ruling the argument for it is clear that 
no objection on this score was taken to 
the evidence when it was tendered in the 
Court below, nor is the omission of a 
certificate to the effect that the evidence 
was translated to the witnesses any proof 
that the law has not been complied with. 
There is no rule that such a certificate 
must be attached to the record and we 
are entitled to resort to the ordinary pre- 
sumption that everything has been done 
in due order. We agree with the Court 
below that there is no reason to dis- 
credit tlft statements of these two wit- 
nesses and they being accepted, it neces- 
sarily follows that Habibullah was 
guilty of the breach of the contract. It 
is hardly necessary to observe that a 
plaintiff who himself is guilty of breach 
of the contract cannot sue for damages 
arising out of his own default. Con- 
sequently in no circumstances is it posi- 
sible for Habibullah to maintain the 
claim for Rs. 4.000 damages. There re- 
mains the question whether or not he 
was entitled to a refund of the earnest 
money amounting to Rs. 5.660, We 
have already mentioned that the Sub- 
ordinate Judge has found that he was 
entitled to this refund less a certain sum 
deducted on account of damages claim- 
able by the defendant-respondent. 

The law, however is not as laid down 
by the Subordinate Judge. Our atten- 
tion has been called to two cases in this 
Court, namely Chandy. EadJia 

Krishan Das (l) and Boshan Lai v. 
Delhi Cloth and General Mills Company 
Limited (2). The third case is a case of 
the Madras High Court: Vellore Tahik 
Board v. Gopalsami Naidu (3), The 
law as settled appears to be that where 
a plaintiff has advanced . money by way 
of earnest and as a guarantee for the ful- 
filment of the contract he cannot recover 
|the earnest money where it is found that 
the breach of the contract is due to his 
own default. That being the law it 
seems to us that the proper order for the 
Judge to pass in this case was to dismiss 
the claim of Habibullah entirely. What 
we have said disposes of the various 
grounds of appeal which are to be found 
in the m emoradum of the appellant and 

(1) [1897^19 All. 489. 

(2) [19111 33 All. 166=7 I. C. 794. 

(3) [1915] 38 Mad. 801=26 I. C. 226. 


also determines the cross-objections 
which have beenri filed on behalf of the 
respondent. We think the plea which is 
continued in para. 1 of the petition of 
cross-objections must prevail and we allow 
these cross- objections accordingly. The 
result is that the appeal fails and is dis- 
missed with costs, including costs in this 
Court on the higher scale. We allow the 
cross-objections and award costs on the 
higher scale in favour of the respondeat 
against the appellant. 

V.B./r.k. Appeal dismissed, 
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Richards, C. J, and Banerji, J. 
Ewaz 5i>gr/i— Plaintiff— Appellant. 

v. 

Umrai Singh and others — Defendants 
— Respondents. 

Letters Patent Appeal No. 132 of 1917, 
Decided on 19th December 1917, from’ 
judgment of Piggott, J, 

Agra Tenancy Act (1901), Ss. 25 57 and 

177. Sch. C. Item 18-SubIease by cxpropri- 

n five years— Suit 
for ejectment decreed by Revenue Court- 
Appeal to District Judge is not competent. 

Plaintiff alleged that defendants 1 to 4 ^Yer 0 
exproprictory tenants of a certain lioldincr 
and that they Lad sublet tho holding to defen- 
dant 5 for a period of more than five years in 
contravention of S. 25, Agra Tenancy Act ‘and 

he claimed an order of ejectment under S 57 M) 

of the Act. Defendant 5 replied that there had 
been no sublease of the holding in hh favour 
that the document under which bo hold tliouph 
described as a icarpeshgi lease was in rc.ilitv^a 
mortgage, and that it gave him a valid ri<»ht to 
possession by reason of the fact tliai it had b - , 
executed prior to the coming into force ’ 
Agra Tenancy Act of 1901. Ho incic'- 
raised the plea that tlie plaintiff was not e-uiiled 
to eject him otherwise tlian bv a .suit before a 
competent civil Court. The Assistant Colle^to? 
decreed the plaintiff’s suit. The defeudauts an- 
pcaled to the District Judge who held that the 
appeal lay to him under S. 177, A^ra Tenmnv 
Act and dusmissed the plaintiff’s suU ■ ^ ^ 

HeM : that the plaintiff's suit being of the 
description referred to in item 18. Sch C to li t 
Act was one cogni.able by the Revenue Cou 

alone, and \>as one m wliicli an arnpil i.v / 

Hie decision of the Assistant CoIlLior o.ilj io 
Hevonuo Courts of supeiior jurisdiction md 
therefore the District Judge' hiij no 
to hear and decide the appeal. [P q 

Mohan Lai Sandal— lov Appeliant. 

ripott, J. In this case the plaintiff 
sued tivo sets of defendants in the Court 
of an Assistant Collector. II 9 alleged 
that defendants 1, 2, 3 and 4 wore ex 
proprietary tenants of a certain holdinc 

and that they had sublet the holding fn 

defendant 0 for a period of more thL 
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five years, in contravention of S. 25, 
Tenancy Act, 2 of 1901. He accordingly 
claimed an order of ejectment under 
S. 57 (d), Act 2 of 1901. To this defen- 
dant 5 replied that there had been no 
sublease of the holding in his favour ; 
that the document under which he held, 
though described as a zarpeshgi or pre- 
mium lease, was in reality a mortgage ; 
that it gave him a valid right to posses, 
sion by reason of the fact that it had 
been executed prior to the coming into 
force of the Local Tenancy Act 2 of 1901. 
Incidentally a plea arising out of the facts 
above stated was taken that the plaintiff 
was not entitled to eject him otherwise 
than by a suit before a competent civil 
Court. The Assistant Collector over- 
ruled all the objections taken by the de- 
fendants and decreed the plaintiff’s suit. 
The defendants appealed to the District 
Judge and were promptly met by the ob- 
jection that no appeal lay to that Court. 
The learned District Judge held that an 
appeal lay to him by reason of S. 177, 
Tenancy Act 2 of 1901. He then went 
on to deal with the case on its merits 
and dismissed the plaintiff’s suit. Com- 
ing here in second appeal, the plaintiff 
raises the point that no appeal.lay to the 
District Judge. In my opinion this plea 
is well founded and must prevail. No 
question of jurisdiction, properly so 
called, had been decided by the Assistant 
Collector. 

The plaintiff came into Court upon cer- 
tain allegations which, if established, 
g;Lve him a clear right of suit in virtue of 
Ss. 25, 31 and 57, Tenancy Act, and that 
suit being of the description referred to 
in item 18, Sch. C to the same Act, was 
one cognizable by the Revenue Court and 
'by the Revenue Court alone, and more- 
iover, it was one in which an appeal lay 
from the decision of the Assistant- Col- 
lector only to Revenue Courts of superior 
jurisdiction. The plaintiff’s claim was 
met by allegations of fact which, if estab- 
lished, would disentitle the plaintiff to 
any relief. When it was stated in para. 4 
of the additional pleas in the written 
statement filed by defendant 5 that he 
was not a subtenant but a mortgagee, and 
that consequently the suit was not cogni- 
zable by a Revenue Court, the plain 
meaning of the plea taken is that if the 
defendant can establish the facts to be as 
alleged by him and not as alleged iu the 
plaint, then tlie plaintiff will not bo en- 


titled to the remedy claimed by him in 
the Revenue Court. There was nowhere 
any plea that the suit as brought was not 
cognizable by the Revenue Court, that is 
to say, that assuming the allegations 
made in the plaint to be true, the Assis- 
tant Collector had no jurisdiction to en- 
tertain that plaint. In any case the 
question is covered by recent authority. 

I refer to the unreported decision of a 
Bench of this Court in Deo Narain Singh 
V. Sitla Baksh Singh (l) decided on 25th 
May 1916. The present case is, in my 
opinion, a stronger one in favour of the 
plaintiff-appellant. In any event I, sit- 
ting as a single Judge am bound To follow 
the decision above referred to. The 
result is that I so far accept the appeal 
that I set aside the decree of the learned 
District Judge and remand the case to 
his Court, with directions to return the 
memorandum of appeal to the defendants- 
appellants for presentation to the proper 
Revenue Court having jurisdiction to 
entertain it. Costs here and hitherto 
will be costs in the cause. 

Judgment. — We agree with the view 
taken by the learned Judge of this Court 
and dismiss the appeal. 

v.b./r .k. A pyeal dismissed. 

(1) [1918] 40 All. 177=47 I. 0. 891. 
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Banerji and Piggott, JJ. 

Earn Khelawan and anothe) — Plain- 
tiffs — Appellants. 

V. 

Ram Nares Singh and others — Defen- 
dants — Respondents. 

First Appeal No. 217 of 1916 decided 
on 23rd April 1919 from the decree of 
Sub-J. Gorakhpur, dated 4th April 1916. 

Hindu Law — Alienation — Necessity — High 
rate of interest — Mortgagee must prove 
necessity for onerous rate — Rate held to be 
excessive. 

It is incumbent upon a mortgagee suing to 
enforce his mortgage to prove not only the exist- 
ence of family necessity, but that there was 
necessity for borrowing at an onerous rate of 
interest. 

Where, a mortgage d^ed provided for the 
payment of interest at 24 per cent, per annum 
and compound interest with half yearly rests, 
and the mortgagee failed to prove that there was 
any necessity for borrowing at such high rate of 
interest and the Court reduced the rate of inte- 
rest to 18 per cent, simple interest, and finding 
at this rate the mortgagee had been repaid an 
amount sufiiciont to cover the principal and 
interest, it dismissed the suit : 

Hell, that the suit was rightlv dismissed. 

[P 269 Cl, 2] 




jT. B. SaprU(d,ndL Istooff Saran — for Ap- 
pellants. 

U. S. Bajpai and P. L, Banerji — for 
Eespondenfcs. 

Judgment. — This appeal arises out of 
a suit for enforcement of a mortgage, 
dated 27th August 1900. The plaintiffs 
are the legal representatives of the mort- 
gagees and some of the defendants are 
mortgagors and the rest are the legal re- 
presentatives of the other mortgagors. 
The principal amount secured was Es. 900. 
Interest was payable at the rate of 21 per 
cent, per annum and compound interest 
with half yearly rests. The amount cla- 
imed is Es. 6,745-4-0, after giving credit 
for Es. 2,600 admitted to have been re- 
ceived. Some of the defendants denied the 
mortgage and also asserted that there 
was no family necessity for incurring the 
loan. The Court below has found that 
the loan was incurred for payment of 
past debts secured on family property, 
but it was of opinion that the plaintiffs 
had failed to prove that there was any 
necessity for borrowing money at the 
high rate of interest provided for in the 
mortgage. It accordingly reduced the 
rate of interest to simple interest at 18 
per cent, per annum and, finding that 
the amount paid back to the plaintiffs 
was sufficient to cover the principal and 
interest at the rate above mentioned, 
dismissed the suit. The plaintiffs have 
preferred this appeal. The only conten- 
tion raised on their behalf relates to the 
question of necessity for borrowing the 
rnoney at the high rate of interest men- 
tioned in the mortgage deed. It has been 
held by theirLordships of the Priv> Coun- 
cil, and their decision has been followed in 
this Court, that a mortgagee must not 
only prove the existence of family neces- 
sity but he must also prove that there 
was necessity for borrowing at an oner- 
jous rate of interest. The latest pronounce- 
ment of their Lordships of the Privy 
Council is contained in their judgment 
in Nawah Nazir Begam v. Eao Baghic- 
napi (l) in the following terms ; 

“It is incumbent on those who support a mort- 
gage made by the manager of a joint Hindu 
family to show not only that there was necessity 
to borrow but that it was not unreasonable to 
borrow at some such high rate and upon such 
terms, and if it is not shown that there was 
necessity to borrow at the rate and upon the 
terms contained in the mortgage that rate and 
those terms cannot stan d.** 

^1) A. I. R. 1919 P. C. 12=41 All. 571=501. G. 

434=46 I. A. 145 (P. C.). 


This judgment was delivered on 18th 
February last and does not appear to 
have been reported. Their Lordships 
adhered to the view expressed by them 
in Burro Nath Eai Chowdhri v. Eandhir 
Singh (2) and approved of the decision 
of this Court in Nand Bam v. Bhupal 
Singh (3). It is true that no evidence 
was given on the point by either party 
in this case, but as their Lordships ob- 
served in the case to which we have refer- 
red, “the thing spoke for itself.” There 
can be no doubt that the rate of interest 
agreed upon by the manager of the family 
was inordinately high. The property 
was amply sufficient to secure repayment 
of Es. 900 with reasonable interest and 
the fact that the plaintiffs seek to recover 
more than Es. 6,000 by sale of the mort- 
gaged property, is sufficient to show that 
the security was ample. Under these 
circumstances we think the learned Sub- 
ordinate Judge was right in reducing the 
rate of interest to simple interest at 
Es. 18 per cent, per annum. Allowing 
interest at that rate, the plaintiffs have 
not only recovered from the defendants 
the principal amount but also interest 
at that rate. The suit was, therefore, 
rightly dismissed and we dismiss this 
appeal with costs, including in this Court 
feesjan the higher scale. 
v.b ./r.k. Appeal dismissed, 

(2) [1891] 18 Cal. 311=18 I. A. 1 (P' C.). 

(3) [1912] 34 All. 126=13 I. C. 5. 
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Eichards, C. J., and Banerji, J. 

Sheomangal and others — Applicants. 

V. 

Dil Eaj and others — Opposite Parties. 
Civil Eevn. No. 134 of 1918, Decided 
on 10th March 1919. 

Civil P. C. (1908), O. 7, R. 11— Partition 
suit referred to arbitration — Decree drawn up 
*n accordance with award — Failure of plain* 
tiff to comply with order to deposit stamp 
duty Suit cannot be dismissed merely by 
reason of nondeposit. 

Where in a suit in w’bich an order has been 
made for the preparation of a decree in terms of 
an arbitration award, the plaintiff fails to com- 
ply with an order of the Court to pay stamp 
duty, as distinguished from court-fees, bis 
Commission to pay is no justification for dismiss- 
ing the suit [p 270 C 1] 

In a suit for partition the matter was referred 
to an arbitrator who made an award and a 
decree was prepared in terms of the award. The 
plaintiff was ordered to pay stamp duty payable 
upon an instrument of partition. The order was 
not complied with and the Court thereupon dis- 
missed the suit : 
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Held', that the Court had no jurisdiction to 
dismiss the suit after h decree bad been ordered to 
be drawn up merely by reason of the nondeposit 
of the stamp duty. [P 270 0 1] 
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Richards, C. J. and Banerji, J. 

Mt, Bindo Bibi — Plaintiff — Appellant. 


Saila Nath Mukerji — for applicants. 
Iswar Saran — for Opposite Parties. 
Judgment, — This application in re- 
vision arises under the following circum- 
stances. The plaintiff, who is the 
applicant here, brought a suit for parti- 
tion. The parties referred the matter to 
arbitration and an award was made. No 
objection having been taken to the award, 
the Courts directed that a decree should 
be made in the terms of the award. A 
week after th s, the Court directed the 
plaintiff or his pleader to deposit Pvs. 10. 
It may be pointed out here that this 
Rs. 10 was not a court-fee. It was the 
stamp duty which was payable upon an 
“instrument of partition” which in- 
cludes a decree for partition. Por some 
reason or other, not very clear, this order 
was not complied with. In the mean- 
while another Judge had taken the place 
of the Judge who had made the order 
directing a decree to be drawn up in 
accordance with the award. This new 
Judge, finding that the order had nob 
been complied with, dismissed the plain- 
tiff’s suit. The applicant contends that 
there was no jurisdiction in the Court to 
dismiss the suit after a decree had 4jeon 
ordered to be drawn up merely by reason 
of the nondeposit of the stamp duty. We 
think that this contention has force. 
Possibly if there liad been a nonpayment 
of necessary court-fees, the Court would 
have had jurisdiction to dismiss the suit, 
but as already pointed out this was a 
stamp duty, nob a court-fee. It would 
be certainly unfortunate if the order of 
|bhe Court below remains. The parties 
would bo left with a legacy of useless 
litigation. We allow the application and 
set aside the order of the Court below 
dismissing the plaintiff's suit, bub on this 
condition that the applicant hero shall 
deposit the stami) duty of Ks. 10 in the 
Court below within two months from 
this date. If ho fails to do so, this 
application in revision will stautl dis- 
missed with costs without any further 
order. It the Rs. 10 is duly depositoi, 
then we direct the |)arties to pay their 
own costs of this application. The re- 
cord may bo returned to the Court below 
as soon as posiblo. 


V.li./u.K. 


1 pp! icatio }i a / / o iced. 


V. 

Ram Chandra and others — Defendants 
— Respondents. 

First Appeal No. 197 of 1916, Decided 
on 10th April 1919, against the deci- 
sion of Sub-Judge, Allahabad, D/- 27th 
March 1916. 

Civil P.C. (1908), O. 2, R. 2-0. 2, R. 2 

does not apply to case of two separate pro- 
perties beid under separate titles — Keeping 
plaintiff out of possession of these gives 
rise to distinct causes of action. 

The provisious of 0. 2, R, 2, Civil P. C., apply 
to bar those suits only in which tlio cause of 
action and the defendants are the same as in 
the previous suit. The rule would not apply to 
the case of two separate properties held under 
separate titles, as the keeping of the plaintifl out 
of possession of these would give rise to distinct 
causes of action within the moaning of the rule 

LP 271 C 1] 

Moti Lai Nehru, J, L. Nehru and 
Sital Prasad Ghose — for Appellant. 

S. C. Chaudhrij, Tej Bahadur Sapru, 
A. P. Dube, Daynodar Das and Badha 
Kant Malaviija — for Respondents. 

Richards, C. J.— This appeal arises 
out of a suit in which the plaintiff 
claimed a considerable amount of pro- 
perty of different descriptions. Thera 
were a considerable number of houses, a 
number of cultivatory holdings situated 
in different Mauzas and Mahals. There 
were also a number of defendants who 
wore in occupation of different parts of 
the property claimed. The principal 
defendant was Ram Chandra. When I 
say the principal defendant, I mean tliat 
lie appears to have bean in possession of 
a greater number of the houses and some 
of the holdings. The plaintiff's title was 
that the proiiorty belonged to her father 
one Beni Prasad, that he diad leaving a 
widow Mt. Kousilla, the mother of the 
plaintilf, that the mother died and that 
the plaintiff thereupon became entitled 
to the property. Tlie defences vary con- 
siderably by the different defendants. 
Soma of the defendants allege that the 
property did not belong to Beni Prasal 
at all an 1 that the property belonged to 
other persons. Some of the defendants 
did not even claim tlirough Rim Chandra, 
Ram Chandra pleadel that ho was the 
adopted son of Ideni Prasad, lie did nob 
at all almit that all the property belong, 
ol to Beni Prasad; on tho contrary, he 
allege! (see paras. 17 and IS of tho written 
statomonl) that some of the property 
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never belonged to Beni Prasad. The 
Court below dismissed the plaintiff’s suit 
on the ground that the bringing of the 
present suit violated the provisions of 
O. 2, E. 2. Civil P. C. 0. 2, E. 2, is as 

follows: 

“Every suit shall include the whole of the 
claim which the plaintiff is entitled to make in 
respect of the cause of action.” 

Clause 2 provides that: 

“Where a plaintiff omits to sue in respect of 

any portion of his claim he shall not 

afterwards sue in respect of the portion so omit- 
ted or relinquished.” 

It appears that prior to the institution 
of the present suit the plaintiff instituted 
another suit against P.am Chandra and a 
man called Kidar Nath, in which she 
claimed possession of a grove and a house. 
The Court below has held that in this 
previous suit Mt. Bindo Bibi ought to 
have claimed all the property she claims 
in the present suit and not having done 
so, the present suit is barred by the pro- 
visions of the Code of Civil Procedure to 
which I have just referred. The plain- 
tiff has appealed. In the absence of 
authority I should have been reluctant to 
hold that the plaintiff is bound by the 
provisions of 0. 2, E. 2. to include in the 
same suit two separate properties held 
under separate titles. It seems to me 
that the keeping of the plaintiff out of 
possession of two separate properties held 
under different titles are distinct '’causes 
of action ’ within the meaning of that 
expression in 0. 2, E. 2. There is how- 
ever a Full Bench decision of this Court, 
Murti V, Bhola Nath (l), which goes 
this length. In that case a creditor had 
attached mortgagee rights in one property 
and proprietary rights in another in 
execution of a simple money decree. 
The claimant to the property objected 
and the objection was allowed. There- 
upon the judgment-creditor instituted two 
suits, one in respect o£ the mortgagee 
rights and the other in respect of pro- 
prietary rights. The Full Bench held 
that the second suit was barred by the 
corresponding rule of the Code of Civil 
Procedure of 1882. 

It must be borne in mind however that 
both the suits in that case were against 
the same party. It is strongly urged on 
behalf of the respondents that the present 
oase cannot be distinguished from the 
Full Bench ruling to which I have just 
referred. It seems to me that there is a 

~{1) [1891] 16 All. 165 {F.B.). ~ 


clear distinction. Not only were the two 
suits brought by the present plaintiff in 
respect of entirely different properties 
but the only defendant who is common to 
the two suits was the defendant Earn 
Chandra. Kidar Nath, Eam Chandra’s 
co-defendant in the previous suit, is not 
a defendant to the present suit and he 
appears to have no connexion of any kind 
with the property which it is now sought 
to recover. In the same way none of the 
defendants to the present suit had any- 
thing to say to the property, the subject- 
matter of the previous suit, except Eam 
Chandra. Even the allegation made in 
the previous suit as to how the defen- 
dants had taken possession of the pro- 
perty was different from the allegation? 
in the present suit. In the previous suit 
it was alleged that Eam Chandra had had 
his name recorded in respect of a grove 
in order that he might assist the plain- 
tiff’s mother and that theobherdefendant 
had been allowed to live in the house 
by the leave and license of the plaintiff’s 
mother. In my opinion the "cause of 
action” in the present suit is nob the 
same as the cause of action in the pre- 
vious suit brought by the same plaintiff 
within the meaning of 0. 2, E. 2. Fur- 
thermore. I may point out that it has 
been expressly held by this High Court 
in a Full Bench ruling that for a suit 
to be barred by a previous suit not only 
must the cause of action” be the same 
bub the defendants must also be the same. 

I would allow the appeal and remand the 
case for disposal on its merits. 

Banerji, J. — I am also of opinion that 
the suit is nob barred by the provisions 
of 0. 2, R. 2, Civil P. C. As was said 
by me in my judgment in the case of Bal- 
makund v. Sangari (2). 0. 2, R. 2 which 
corresponds to S. 43, Act 14 of 1882, 
was enacted with the object of prevent- 
ing a splitting up of the same cause of 
action and to prevent the same persons 
being twice vexed for the same cause. To 
make the section applicable two things 
are essential, namely, brsL, that the inm- 
vious suit and the present suit must arise 
out of the same cause of action and se- 
condly, that they must be between the 
same parties or between parties under 
whom they or any of them ciaiin. As I 
said in that judgment; 

“A plaintiff’s cause of action is not only the 
right which he asserts but the iiifringcmcut of that 

(2) [1897] 19 All. 379 (F. B.). ~ 
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right by the defendant. Whore the plaintiff's 
right is infringed by more petsons than one and 
by different acts done separately by each of them 
the plaintiff has a separate cause of action 
against each of these persons.” 

In the present case the cause of action 
alleged is not the act of the same defend- 
ant which was alleged in the previous 
suit to be an infringement of the plain- 
tiff 3 alleged title but the acts of various 
defendants who set up various rights in 
respect of different portions of the nume- 
rous properties which were claimed in 
the present suit. It cannot therefore 
be said that the present suit is based on 
the same cause of action as that which 
existed in the first suit. Furthermore, 
as pointed out by the learned Chief Jus- 
tico, the defendants to the two actions 
are not identical and all the defendants 
to the present suit do not claim title 
from Ram Chandra. The view which I 
took in the case to which I have already 
referred was affirmed in the later case of 
Gobind Krishna Narain v. Sirajun- 
nissa (3) and I see no reason to alter it. 

I therefore agree in remanding the case 
to the Court below for trial upon the 
merits. 

By the Court. — The appeal is allowed, 
the decree of the Court below is set aside 
and the case remanded under 0. 41, R. 23 
with directions to readmit the same on 
its original number and to proceed to 
hear and determine the same according 
to law. Costs here and heretofore shall 
be costs in the cause, including in this 
court-fees on the higher scale. 

_ v^/r Appeal alloivei. 

{^) LiOiO] G I. C. 22G. 
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Walsh and Stuart, J.J. 

Jhumak Eat and another — Defendants 
— Appellants. 

v. 

Bindeshri Eai and o/Ziers— Plaintiffs — 
Respondents. 

First Appeal No. 7 of 1919, Decided 
on 7th May 1919, from order of Sub. 
Judge, Ghazipur, D/ 2'^i'd November 1918. 

U. P. Land Revenue Act (3 of 1901), s! 
233-K— Fraud committed by one parly dur- 
ing partition proceedings in Revenue Court 

Suit lies in civil Court — Jurisdiction. 

An action will lie in the civil Court to provide 
a remedy whore a person's rights have been in- 
fringed by some fraudulout act of the defendant 
even aUhough the fraud was one practised upon 
a Revenue Court and would affect the result of 
partition proceedings which are the business of 
the lioveuuc Court. [p 272 C 2] 


The question of the remedies open to a plain- 
tiff where he has been deprived of his rights 
owing to the fraud of the defendant discussed 
and the remedy indicated. [P 273 0 1) 

U. S. Bajpai — for Appellants. 

P. L. Banerji — for Respondents. 

Walsh, J. — This is an appeal from an 
order of remand. The plaintiffs’ case is 
that they have been deprived of their 
rights by the fraud of the defendants. 
The question arises out of partition pro- 
ceedings in the Revenue Court. The alle- 
gation is not that the partition proceed- 
ings were wrongly decided but that by an 
improper entry in the papers made 
through the dishonest intervention of the 
defendants by a clerk or some official in 
the administrative department, the effect 
of the partition has been injuriously to 
aSeot the rights of the plaintiffs. The 
fraud as stated is a remarkably simple 
and yet an ingenious one. The question 
was as to the destination of certain trees. 
If the trees were to go with the land 
allotted to any particular party, no entry 
was made in the column provided for re- 
marks, bub if the trees were reserved or 
allotted to some party other than the 
party who took the land, then an entry 
was made appropriating the trees to him. 
The plaintifls’ case is that that entry 
was made not by the act of the Revenue 
Court but by the act of the defendants 
assisted by a dishonest official. Of course, 
if that were made out nobody w^ould con- 
tend that it ought not to be rectified and 
it is to bo hoped that there is some re- 
medy somewhere to correct faults of that 
kind. There is clear authority in this 
Court, namely, the cases reported as 
Mahadeo Prasad v. Takia Bibi (l) and. 
Eaghuna7ida7i Ahir v. Sheo Nandan 
Ahir (2), that an action will lie in the 
civil Court to provide a remedy where a: 
person’s rights have been infringed by 
some fraudulent act of the defendant, 
even although the fraud was one prac- 
tised upon the Revenue Court, and would 
affect the result of partition proceedings 
wiiich are the business of the Revenue 
Court. 

On the other hand, there is a Full 
Bench authority of this Court in Mu. 
hairwiad Sadiq v. Lautc Earn (3) bo the 
effect that civil Courts have no jurisdic- 
tion to entertain a claim to reopen a 
partition made in the Revenue Courts. 

(1 ) lT'io:rni5“’Airi:)7 ' ~ 

(2) L19PJ1 40 1. 0. m. 

(3) [1001] 23 All. 201 (F.R). 
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What ia the appropriate remedy of a per- 
son making such complaint ? We think 
he is not necessarily confined to one re- 
medy. It appears that he might succeed 
in an application by way of review or 
some similar application to the Eevenue 
Court itself, although, so far as we can 
see, it has never been decided by the Re- 
venue Court that it will entertain an 
application for review, to review its 
own orders on such matters, and it is 
no doubt true shat the Revenue Courts 
are neither accustomed to nor are they 
the most appropriate places for an in- 
vestigation of a serious matter of that 
kind. Ia this particular case the plain- 
tiffs did in fact apply to the Revenue 
Court and the Revenue Court declined to 
interfere and with considerable circum- 
spection referred them to another Court, 
taking care not to inform them what 
Court it had in its mind. Thereupon the 
plaintiffs went to another Court, perhaps 
not unnaturally under the circumstances 
a criminal one on this occasion, and were 
there met by the objection that they had 
not obtained a. sanction. It hardly lies 
|in the mouth of the defendants under 
these circumstances, when the plaintiffs 
have arrived at last by a process of eli- 
mination at the last Court to which they 
can possibly go, to contend that that 
Court has no right to entertain the com- 
plaint. We think there is nothing to 
oust the jurisdiction of the civil Court in 
this case and that really we are bound 
by the authorities, it being clearly under- 
stood that the charge of fraud made in 
the plaint must be proved against the de- 
fendants. 

The Court which decided this question 
in 25 Allahabad [Mahadeo Prasad v. 
Takia Bibi (l)] took the somewhat nar- 
row view of refusing to say what the 
nature of the redress would be. They 
seemed to think that it would be prema- 
ture to express any opinion upon that 
question. We do not share that view. 
The matter is before us as a matter of 
principle and there seems no reason why 
we should not have the courage of our 
opinions and indicate what the real re- 
medy which the plaintiffs seek is and to 
which they are entitled, if they establish 
the facts in their favour. The plaint as 
drafted no doubt fell somewhat short of 
what was required when it came to the 
prayer for relief. We do not think that 
in a matter which in itself is clearly 


within the jurisdiction of the Revenue 
Court, unless the plaintiffs’ claim is 
established, that a mere claim for posses- 
sion is the appropriate relief, and the 
first Court itself took that view pointing 
out that what they wanted was a decla- 
ration that certain papers of the Revenue 
Department had been tampered with and 
wrong entries surreptitiously made there- 
in. "We think the plaintiffs would be well 
advised to apply to the trial Court to 
amend the prayer for the relief from the 
somewhat general terms contained in Cl. 
B to a definite claim for a declaration 
that they are entitled (assuming always 
of course that they establish their case in 
fact) to have the improper entry in the 
revenue papers removed, and to be res- 
tored to the position in which they were 
before the entry was made. And further 
if they be so entitled on the facts to a de- 
claration that they are entitled to posses- 
sion of the trees which they claim. As- 
suming that they succeed, armed with 
these declarations passed in their favour 
by a competent Court deciding the matter 
upon the merits, this could go to the Re- 
venue Officer and, we have no doubt that 
the Revenue Court over whom of course 
this Court has no jurisdiction whatever 
to alter any entry contained in its re- 
cords, will respect the decree of the civil 
Court aud act accordingly. The appeal 
must be dismissed with costs on the 
higher scale. 

Stuart, J. — I concur in the order pro- 
posed. 

V.bVb.K. Appeal dismissed. 
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Knox, J. 

Sanehi Earn — Appellant. 

V. 

Emperoy — Opposite Party. 

Criminal Ref. No, 822 of 1918, Decided 
on 9th January 1918 by Sess. Judge, 
Cawnpore. 

Factories Act {1911), S. 41 fa)— Proof of 
employment contrary to provisions of Act is 
necessary. 

The Factories Act is a special Act and before 
a conviction can be had under S. 41 (a) of the 
Act there must be definite evidence to show that 
the boy was either employed or was allowed to 
work contrary to the provisions of the Act. 

[P -2710 2] 

C. Dillon—ioT Applicant. 

The facts appear from the following 
Referring Order —In this case 
Sanhei Ram. Manager of the Jute Mills, 
Cawnpore. applies in revision in respect 
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of his conviction under S. 41 (a), Fac- 
tories Act, 12 of 1911. The prosecution 
case was as follows: When Mr. Parker, 
Inspector of Factories, inspected the mill 
he found that thero'were fifty-seven boys 
at work, whereas the register only show- 
ed that there were fifty-six boys out of a 
total of sixty in the register who were 
-entered as present on that day. One boy 
of seven or^ eight was said to have run 
■away immediately upon the Inspector 
coming to the juvenile portion of the 
Factory. This boy’s name was according 
to the prosecution Ram Dial. The case 

was tried summarily. When the register 
was produced before the lower Court it 
showed Ram Dial No. 189 as being both 
in the register and in attendance on the 
day in question. The M-agistrate believed 
that his name was entered subsequent to 
the visit of the Inspector, and after exa- 
mining the register I am of the opinion 
that this was a justifiahie conclusion in 
view of the fact that the Insiiector stated 
positively that the name was not in the 
register when ha inspected. In appeal 
two pleas have been taken up. The first 
plea is that even on the finding of fact of 
the lower Court there can have been no 
ofience under S. 41 (a). This plea must 
be held good. S. 41 (a) runs; 

If in any factory any person is employed or 
allowed to work contriirv to any of the provi- 
siojis of the Act.” 


There is no proof that tlie omployrnen 
of this boy, Ram Dial, was contrary t( 
any provisions of Chap. V of the Ac 
or of any other portion of the Act, noi 
does it appear to have been contendci 
that it was so. The offence of employ 
iug the boy without having his nam( 
entered in the register would appear t( 
fall under Cl. <h), 8. 41. This runs 

R in any factory the register prescribed bj 
S. 35, is not kept up-to-date ” 

It is obvious that if Ram Dial wa; 
employed and his name was not in the 
register, the register could not ho kepi 
up-to-dato. Tho plealer for the appli. 
cant, however, maintained that the fact; 
really would not justify a convictior 
under S. 41 (h), Jlis explanation of what 
happonod is as follows: tie says that r 
hoy Ram Prasad (who had attained the 
ago of fourteen an 1 had been transferrel 
to work in the adult de)iartm 0 nt) on tht 
day when the Inspector came to tht 
factory by force of habit or some othei 
reason came into the place where tlu 
juveniles workol. There is no fouud-a. 


fcion whatever in my opinion for this 
story, and it is incompatible with the 
Inspector’s statement that the boy was 
one of seven or eight years and was 
actually working. At the same time it 
appears to me that a conviction for 
merely nob keeping a register up-to-date 
is much less serious to a factory manager 
than one for allowing a person to work 
contrary to the provisions of the Act. It 
would also reasonably entail a smaller 
penalty. I am therefore of the opinion 
that the case should be reported to the 
High Court for the passing of such orders 
as it thinks fit, after the explanation of 

the Magistrate concerned has been ob- 
tained. 

Judgment. I agree with the view 
taken by the learned Sessions Judge who 
has referred this .case that no offence 
under S. 41 (a), Act 12 of 1911, has been 
proved. There is nothing on the record 
to sliow that the boy, whoever he was, 
who ran away, was employed or allowed 
to work contrary to any of the provisions 
of tho Act. The Act being a special Act, 
there must be definite evidence to showi 
that the boy was either employed or 
being allowed to work. The boy may 
have been there for any purpose. We all 
know the nature of boys. Ho may have 
stolen in for some purpose quite apart 
from employment or being allowed to 
work. I set aside tho conviction and 
sentence and direct that the fine or any 
Jiart of it which has been paid, be re- 
funded. 

v.]i./R.K, Conviction set aside. 
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Rafioue and Walsh. JJ. 

Bhairo Prasad and another — Peti- 
tioners— 'Appellants. ' 


V. 

S. P. C. Dass — Respondent. 

First Appeal No. 198 of 1918, Decided 
on Ist May 1919, from order of Dist. 
Judge. Beuarc?, D.'- loth November 
1018. 


1 rovincial Insolvency Act (1907)i S 22 — 
Trespass in proceedings in insolvency by 
Oiliciai Receiver or anybody on property of 
stranger Stranger may seek redress in ordi- 
nary civil Court or apply under S. 22 — De- 
cision on application under S. 22 is final. 

Whoro iu prococJinns iu iii>olvoDcy a trespass 
is c.''iiuuitied, wlietbor by tho OtVwial Rocoiver or 
by anybody che, upon tlie propoity of i\ stranger 
tjtlij projcoiiug-;, be has tho ordinary right to 
seek redress iu tho ordinary civil Court, and 
is not bound to apply to tho insolvency Court. 
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If however he does so apply under S. 22 he must 
comply with the terms of that section» and if he 
obtains a decision upon the merits the decision 
is final. LP275 0 1] 

U, S. Bcbjpai and Haribans Sakai — 
for Appellants. 

P. L, Banerji and Bhagwati Shankar 

for Respondent. 

Judgment. — This appeal must be dis- 
missed. It was clearly an application 
S. 22, Provincial Insolvency Act. A str- 
anger to the insolvency is not bound to 
go to the Insolvency Court at all. He 
has the ordinary right, which every in- 
dividual has, to seek redress in the ordi. 
nary civil Courts for any grievance or 
trespass to his property, whether com- 
mitted by an Official Receiver or anybody 
else, bub he can, if he pleases, if he com- 
plains against the act of the receiver, 
apply under S. 22 to the insolvency 
Court .itself and a Bench of this Court 
has held that if he does so and obtains a 
decision upon the merits, that decision is 
final. But similarly if he applies under 
S. 22, he must comply with the terms of 
S. 22. In this case he applied after the 
expiration of 21 days of the act of attach, 
ment of which he complains. We are 
inclined to think, though we do not decide, 
that S. 4, Lim. Act, would have enabled 
him to apply as soon as the Court opened, 
it being sent at the time of the attach- 
ment, but even after the Court opened 
he delayed for a further ten days. The 
learned Judge was therefore right in 
dismissing the application, not upon the 
merits but as an application which, 
under the Provincial Insolvency Act, he 
had no jurisdiction to entertain. 

The applicant very foolishly incur 
view, added an. alternative payor to the 
District Judge asking him, in the event 
of his application being dismissed, to 
grant him permission to sue in a civil 
Court. As a matter of law such permis- 
sion could be neither given nor refused. 

It was in fact refuse). We think in order 
to remove any possible misunderstanding 
that that refusal being nu.gatory must be 
struck out of the order, but holding as 
we do that the application was properly 
dismissed as one which had been made 
beyond time, this appeal, except to the 
■extent already indicated by what we have 
said, is dismissed with costs, including 
in this Court fees on the higher scale. 

y.B./r.k. ‘Appeal dismissed. 
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Knox, Ag. 0. J. and Banerji, J. 

Jauhari Singh — Plaintiff — Appellant. 

V. 

Ganga Sahai and another — Defen- 
dants — Respondents. 

Letters Patent Appeal No. 88 of 1917, 
Decided on 14th May 1919, against the 
order of Rafique, J.,in Second Appeal No. 
1581 of 1915.D/- 25th April 1917. 

(a) Mortgage — Two mortgagees, each hav- 
ing half-share in two mortgages — One taking 
usufructuary mortgage of whole property and 
giving discharge for both mortgages — Dis- 
charge operates only in respect of share of 
usufructuary mortgagee. 

One of two mortgagees, each having a half- 
share in two mortgages, took a usufructuary mort- 
gage of the whole property mortgaged from the 
mortgagors, the consideration being the amount 
of the two simple mortgages, and gave a dis- 
charge for both mortgages: 

. Held, that the discharge operated only in res- 
pect of the share of the usufructuary mortgagee, 

and that the other mortgagee was entitled to re- 
cover his share. [p 270 C 1] 

(b) Transfer of Property Act (1882). S.67 
— Severance of interest — S.67 does not apply. 

Where there has been a severance of the inter- 
ests of the mortgagees, S. C7 has no application. 

(.P 276 C 1] 

P. L, Banerji — for Appellant. 

P. K. Mukerji and S. C. Clioudur // — 
for Respondents 

Judgment. — This and the connected 
appeal, ^ No. 89 of 1917, arise out of 
two suits brought by the plaintiff-appel. 
lant on the basis of two mortgages. Ono 
of these mortgages was executed on the 
3rd -February 11902 by Kashi Ram in 
favour of the p aintiff Jauhari Singli and 
his brother Balwanth Singh. Tlie other 
mortgage was dated 12th April 
1902 and was executed by Ganga Sahai’ the 
brother of Kashi Ram, in favour of the 
same mortgagees. On 30th Juno 
1913 Balwant Singh alone took a usufruc- 
tuary mortgage from the two mortgagors 
in respect of the \vbol 0 of the property 
mortgaged by them and the consideration 
for the usufructuary mortgage was the 
amount of the two simple mortgages of 
1902 mentioned above, Jauhari Singh 
alleged that he had half-share in the 
two mortgages and he brought tliese suits 
to recover his half-share of the mortgage 
money. He made parties to the suit the 
mortgagors and his own brother Balwant 
Singh. Balwant Singh’s defence was that 
the amount of the two mortgages had been 
advanced by him alone and that Jauhari 
Singh had no interest in the mortgages. 
TheCourb of first instance accepted this 
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contention and on that ground amongst 
others dismissed the suitJ Thelower appel- 
late Court on the other hand found that the 
mortgages were made in favour of Jauhari 
Singh and Balwant Singh and that both 
of them owned the two mortgages and the 
share of Jauhari Singh was one-half in 
each of the two mortgages. But the learned 
Judge upheld the decree of the Court of 
first instance, on theground that one of the 
two mortgagees could not bring a suit 
for his share of the mortgage money. This 
decree of the lower appellate Court has 
been affirmed by a learned Judge of this 
Court. 

We are unable to agree with the 
learned Judge of this Court. When Bal- 
want Singh took a usufructuary mortgage 
of the property of the mortgagors from 
both mortgagors in lieu of the amounts of 
the two mortgages, he gave them a dis- 
charge for the two mortgages. As Jauhari 
bingh has been found to have owned a 
half-share in the two mortgages, that dis- 
charge could only operate in respect of 
the half share of Balwant Singh himself. 
The two mortgages were therefore in 
law discharged to the extent of one-half 
and as they were discharged to that extent 
only, the portion of the mortgages which 
renained undischarged was the half-share 
which belonged to Jauhari Singh. This 
Jauhari Singh is entitled to recover. S.67 
no doubt provides that one of several 
mortgagees cannot seek to enforce the 
mortgage unless there has been a severance 
of bho interests of the mortgagees. This 
iprovision in the section was clearly en- 
acted for the benefit of the mortgagor. 
Balwant Singh can no longer put forward 
any claim against the mortgagors, and so 
far as his interests are concerned, there 
has been a severance of interest of the 
mortgagees and this has been effected by 
the consent of the mortgagors. It is true 
that tlie mortgagors in this case consented 
to obtain a full discharge from Balwant 
Singh; but the legal effect of that discharge 
was that it operated in respect of Balwant 
Singh s own share only. So that in law 
the act of the mortgagors and Balwant 
Singh amounted to a severance with the 
consent of the mortgagors of the in- 
terest of the mortgagees. The case of 
(iolnndliam \ . >^undar Singh {l) has been 
relied on by the respondents and by 
the learned Judge of this Court. The facts 
of that case are not similar to those of the 

w. N. •240."' " 
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present. We have referred to the paper 
bcok in that case, and find that what was 
alleged there was that one of the mortgagees 
in collusion with the mortgagors had 
given back the mortgage-deed to the mort- 
gagor. It was not asserted that a dis- 
charge had been given to the mortgagors 
by one of the mortgagees. We think that 
that case is no authority as against tha 
appellant in the circumstances of the case 
before us. The result is that we allow the 
appeal, set aside the decrees of this Court 
and of the Courts below and decree the 
plaintiff's claim with costs in all Courts. 
The mortgagors will have six months from 
this date to pay off the amount of the 
decree. Interest will be paid at the con- 
tractual rate up to the date fixed for pay- 
ment and thereafter at 6 per cent per 
annum. 

v.b./r.k. Appeal alloxoed. 

A. I. R. 1919 Allahabad 276 

Knox, J. 

Farivari — Applicant. 

v. 

Emperor — Opposite Party. 

Criminal Revn. No. 743 of 1918, Deci-- 
dod on 3rd January 1919, from an order 

of Sessions Judge, Saharanpur. 

(a) Criminal P. C. (1898), Ss. 154 and 155 
— Defamation — Statement to police under 
Ss. 154 and 155 are privileged — Penal Code 
(1860), Ss. 499 and 500. 

Statements made to a polico officer under 
Ss. 154 and 155, Criminal P. C., arc privileged 
aud cannot be made the foundation of a charge 
of defamation. [P 277 C 2 ] 

(b) Penal Code (1860), Ss. 499 and 500— 
Criminal defamation — Provisions of the Code 
must be carefully followed. 

In dealing with cases of criminal defamation it 
is necessary to follow carefully the provisions 
made in the Penal Code on the question of defa- 
mation. LP 278 C 1 ) 

(c) Penal Code {I860). Ss. 499 and 500— 
Difference between criminal liability for 
defamation under English law and Indian 
law indicated. 

There »s a marked didcrcnco between criminal 
liability for defamation under the English law 
and under the Indian law, arising from the fact 
that the English criminal law when dealing 
with defamation had mainly to consider whether 
tlio defamation was siu-h as would result in breach 
of the peace or tlie question wliether the person 
who claimed punishment for defamation was a 
person aggiiovcd by the statomeuts made. 

Under the Iiuliau Vxw the essence of the 
offence of defamation consists in its teudency to 
c.auso tliat description of p.ain which is felt by a 
person who knows himself to be the object of the 
unlavoiirablo sentiments of his fellow-creatures 
and tlio.'C inconveuiences to which a person who 
is the object of such unfavourable sentiments is 
ex[osed. fp 07 $ q ^ 
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j4. S, Osborne — for Applicant;. set; out in the charge, sheet and it is added 

Nihal Chand &ndi' J . M, Banerji — for that she had thereby committed an offen- 


the Crown. 

Judgment.' — This is a case in revision. 
The Sessions Judge of Saharanpur had 
before him an appeal by a woman, one 
Mt. Parwari, so called at any rate. The 
appellant had been convicted of the off- 
ence of defamation and sentenced under 
Ss. 499 and 500, I.P.O., to two months* 
rigorous imprisonment. The complaint 
ha'd been instituted against her by one 
Chhajju Singh. Ghhajju Singh, accord- 
ing to the prosecution, was stepbrother 
of one Mt. Parwari, Rajput by caste, 
and Mt. Parwari was the wife of Pirthi 
Singh, also Rajput. Parwari, some two 
years before the .complaint was lodged, 
had gone to the house of Umrao Singh, 
her sister’s husband. There she fell ill 
and died on 2l8t June 1916. After her 
death, Pirthi Singh gave it out that she 
was still alive and 'that Umrao Singh’s 
story that she was dead was false, and 
the woman was really in concealment in 
Umrao Singh’s house. Parwari and her 
husband and relations had wanted, so the 
complainant says, to outcaste him and 
his family and in order to effect this had 
put up the appellant, who was in fact 
a Ohamar woman, to pretend to be his 
wife: that, in pursuance of this conspi- 
racy, the appellant had been induced to 
.go to the Courts at Dehra -and to make a 
false statement that the effect that she 
was Pirthi Singh’s wife and had been 
kept in seclusion as above mentioned. 
As a result of this, the complainant, his 
parents and Umrao Singh, have been out- 
casted. The complaint went on to say that 
the feelings of the complainant had been 
further outraged by statements made by 
the appellant. Those statements were 
certainly statements, if true, to the preju- 
dice of the complainant and his relations. 
All these statements were said to have 
been made by the woman appellant to a 
Sub-Inspector of Police stationed at Ri- 
khikhesh and when the charge-sheet was 
drawn up, the woman was charged with 
having, on 26bh February 1918, at Rikhi- 
kesh by words spoken to the Sub-In- 
spector, published an imputation of inces- 
tuous connexion with different persons, 
knowing that 'such imputation would 
harm the reputation of Mt. Parwari, if 
living, and intended to harm the feelings 
of the near relatives such as her father 
and brother. The statements are then 


ce punishable under S. 499 read with S. 
600, I. P. C. The record, as it stood, 
was, as I pointed out in my order of 2nd 
December 1918, so meagre that it was 
diflScult to decide from it the precise cir- 
cumstances under which the statement 
of 26th February said to have been made 
by the appellant came into existence. In 
order to ascertain these circumstances I 
summoned Sub-Inspector Inderjit Singh, 
the Sub-Inspoctoj: concerned, to ascertain 
these circumstances as far as possible. 
His evidence has been recorded and I 
cannot say that it is at all satisfactory. 
Taking it, as it stands, he says that the 
statement contained in Ex. H was a 
statement made under the authority of 
S. 154, Criminal P. C., 1898, As to the 
statements contained in Exs. I and J, he 
found it difQcult to say positively how 
those statements came to be made. Even- 
tually however he deposed that they 
were statements made in consequence of 
action taken by him under S. 155, Cri- 
minal P. C. He is not a novice in police 
work, for he says he has been Sub-In- 
spector for five years, but left it rather 
doubtful whether he did intentionally 
and knowingly act under the authority 
of S. 155 of the Code or of some authoritv 
given him by the Police Manual. If thei 
statements resulted from action taken 
under S. 154, or under S. 155, they are 
privileged statements, and as such, should 
not have been used as evidence at all [see' 
S. 162, Criminal P. C., and the case of 
Manjaya v. Sesha Sketti (l) and also 
Queen-Empress V. Govinda Pillai (2)]. 
The Madras High Court is very positive! 
and consistent upon the view that state- 
ments under these circumstances are pri- 
vileged and cannot be made the foundation 
of a charge of defamation. 

I do not know what authority 
the Police Manual may give, but what- 
ever authority it may give, if it does give 
any authority, that cannot override the 
law. It Is difficult to understand how 
the Sub-Inspector could liave taken these 
statements at all. The probability is that 
he took them out of prurient curiosity 
and not in the course of any investigation 
made under Ch. 14, Criminal P. C. I 
mention this as what I am about to say 

(1) [1885] 11 Mad. 477. ' 

(2) [1893] 16 Mad. -235. 
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might otherwise be considered obiter 
dictum. ^ 

I have on previous occasions pointed out 
’that in dealing with cases of criminal 
Idefamation it is necessary to follow care- 
Ifully the provisions made in ‘the Indian 
Penal Code on the question of defama- 
tion. There is a marked difference bet- 
ween criminal liability for defamation 
under the English law and under the 
Indian law, arising no doubt from the 
fact that the English criminal law, when 
dealing with defamation, had mainly to 
consider whether the defamation was 
sucli as would result in a breach of the 
peace or the question whether the person 
who claimed punishment for defamation 
was a person aggrieved by the statements 
made. In the present case the defama- 
tion consisted of imputing matters which 
concerned a deceased person. The au- 
thors of the Code have themselves poin- 
ted out their intention that the Penal 
law in India on this point should differ 
from that in England. Their intention 
was that the essence of the offenco of 
defamation should consist in its tendency 
to cause that description of pain which 
is felt by a person who knows himself to 
bo the object of tlio unfavourable senti- 
ments of his fellow-creatures and those 
inconveniences to which a person who is 
the object of such unfavourable senti- 
ments is exposed. This was the reason 
evidently why they attached to S. 499 
the explanation marked I. S. 499 by 
itself could not touch the present case. 
The imputation nflected a deceased per- 
son. Expl. I expands S. 499 by adding 
that it may amount to defamation to im- 
pute anytliing to a deceased person, if the 
imputation would liarm the reputation of 
tli-it person if living and is intended to 
be hurtful to the feelings of his family or 
other near relatives. The learnol coun- 
sel who supported the case for the pro- 
secution argued that in this case ’nten- 
tion was proved, if it was the probable 
consequence of the act done. I find 
inyself unalilo to agree with him, ably as 
b forward that argument, and I hold 
tlia ill the present case it was incumbent 


upon the prosecution to prove not only 
that the statcMiients made by the appel- 
lant would have harmed the roiuitatior 
01 All. I'lii'wuii us they undoiiltedly 
would have, but also that he had to prove 
that statements were made with an in- 
tention to be hurtful to the feelings ol 


Chliajju Singh, Chhajju Singh’s family or 
other near relatives. Whether the words 
“near relatives” would include Ohhajju 
Singh is open to question. 

The evidence for the Crown is however 
that the appellant on 26th February 
made statements on which she has been 
convicted under these circumstances: A 
constable came upon her in a fair; she 
was at the time wearing a male attire. 
For some reason or other he suspected 
that she was not a male person, but a 
woman in male attire. He took her to 
the Thana of Rikhikesh. She was seen 
at once by the Sub-Inspector, Inderjit 
Singh. He questioned her and came to 
the conclusion that she was a woman 
masquerading in male clothes. The state- 
ments she made at that time were not 
statements to the prejudice, but if it can 
be so said, would have been to the credit 
of the family of Chhaiju Singh. She 
described herself as a Brahmin and so 
forth. The Sub-Inspector sent her to an- 
other Thana, Sahaspur. She left for 
Sahaspur under the conduct or the arrest 
of a constable. Soon after the Sub- 
Inspector went to the railway station 
Eikhikesh Eoad with the intention of 
proceeding on four days’ leave. He there 
saw the woman again and sho then made 
statements whicli were to the derogation 
of the family aforesaid. The theory of 
the prosecution is that she made these 
htter statements at the instigation of one 
Pirlhi Singh and hence the derived 
malice that turns these statements into 
defamation, statements made, according 
to the Crown, with the object of aspers- 
ing the memory of the dead and with a 
design to injure the feelings of the rela- 
tives of the dead. The case of Beg. V. 
Lahoncliere (3) is very instructive on this 
point, always bearing in mind that we 
must adhere strictly to the Irdian law as 
laid down in S. 499, I. P. C. If the in- 
tention of the appellant was to aggrieve, 
if the word may be used, the feelings of 
the relations, is it at all likely that the 
woman would havo done so on the first 
occasion sho had a chance of doing it, 
namely, when sho came to the Eikhikesh 
Tiiana, or later on as she is charged with 
doing? A woman bent upon causing pain 
to the relations of Chhajju Singh would 
surely have done so when she had the 
first opportunity of doing it. Vsq can 

blurting out a false 

(3) [1SS4] 12 Q. B. D. 320, 
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Bfeory upon the Brsfc opportunity. It is 
difficult to imagine her designing to get 
credence to her^aUe story by first stat- 
ing matters to tlie credit of the family 
and then takifig advantage of an unex- 
pected interview with the Sub-Inspector 
to do the opposite. She did hot know 
of the Sub-Inspector’s intention to take 
leave or the probability of meeting him 
at the railway station. 

The improbability is so great that it 
amounts to my mind to an impossibility. 
Her intention was not to cause pain to 
the relatives, but to get herself, if she 
could, out of tha scrape into which she 
had come by going about in male attire 
with a large amount of jewellery. In 
any case I cannot hold that the intention 
has been proved; her statements there- 
fore do not amount to defamation. The 
offence of defamation of which she has 
been convicted has not been established. 
I find her not guilty and direct her im- 
mediate release from custody; if on bail, 
as I understand she is, she should be 
instantly released and the bail bonds 
cancelled. 

V.B./r.k. Application allowed, 
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Richards, C. J. and Banrrji, J. 
Chiranji Plaintiff— Appellant. 

V. 

Naraini and others — Defendants — 
Respondents. 

Letters Patent .Appeal No, 156 of 1917 
Decided on 7tli February 1919 
Contract Act (1872), S. 124-Mortgage by 

B- On B s death, mortgage 
paid by d to C — c promising to indemnify A 
in case any person claimed money as B's 

heir-Decreeoblained against .4 by persons 
claiming to be heirs of B ~ A without dis- 
charging decree sued C on indemnity bond 
and obtained decree providing that execu- 
tion not to issue unless A discharged decree 
against him— suit is not premature. 

A executed a mortgage iu favour of B, B died 

fo claimed 

to be the heir of and obtained from him an 

indemnity bond that in the event of anv other 

person coming forward and claiming the* money 

i indemnified for any pay- 

ment that he might be compelled to make. 
Subsequently certain other persons, alleginc 
themselves to be the heirs of brought a Lit 
against 4 claiming half the mortgige-monev. 
and obtained a decree. A without discharging 
this decree sued Con the indemnity bond, and 

provided that execution 
should not issue unless and until A had dis- 

chargd the decree made against him. On an- 

peal the appellate Court dismissed -4’s suit as 
being premature: 
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Meld: that inasmuch as the decree which A 
had failed to discharge was a mortgage decree 
against his property, it was equivalent to pay- 
ment and that consequently the suit was not 
premature, and A was entitled to the relief 
sought by him. [p 280 0 1] 

Peary Lal Ba7ierji — for Appellant. 

S, M. Sulaiman for Payma Lal — for 
Respondents. 

Judgment. This appeal arises out of 
a suit brought on foot of a bond, which 
has been called, not inappropriately, an 
indemnity bond. It appears that there 
was a naortgage executed by the plain- 
tiff in favour of one Mfc. Maharani. On 
her death there were two sets of persons 
claiming to be entitled to the property 
held by her. One claimant was a man 
of the name of Kanhaia Ram. He alleged 
to have received payment of the entire 
mortgage money from the plaintiff, and 
there was given in evidence a receipt he 
executed for the full amount and the 
bond which is the basis of the pre- 
sent suit. In that bond Kanhaia Ram 
covenanted that if any one else put for- 
ward a claim to the money secured by 
the deed of mortgage and if lie failed to 
prove his power to give a discharge and 
if the plaintiff should be obliged to pay 
any one else, then he would indemnify 
the Plain ti ft against such payment. 
Oertain property was hypothecated to 
secure this covenant. In course of time 
a rival daimant brought a suit against 
the plaintiii and Kanhaia Ram based on 

the original mortgage, alleging that the 

then piaintitts were entitled to half the 
property in possession of wldch r^ft 
Mahamni had been and that the reccVpt 
and discharge by Kanhaia Ram was oniy 
eflectual to the extent of half of the 
mortgap-debt. This suit was successful 
and a decree for sale of tlie mortgaged 
property was made and, asalready stated, 
the plaintiU and Kanliaia Bam were d» 
fendants to that suit. The Court of 
hrst instance decreed the plaintifl’s 
c aim but put a proviso to tl.e decree 
that It couid not be executed uniess and 

until the plaintiff was obliged to dis 

charge the decree which had been made 

against him _ The Court of first appeai 
confmmed this decree. A learned Judge 
of this Court set aside the decrees of the 
Courts below and dismissed tho plain- 
till s suit as premature. 

It seems to U9 that tlie view taken by 
the learned Judge of this Court was not 
correct. It is true that at tha time tlie 
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suit was brought the decree had not 
actually been discharged; but it was a 
mortgage-deed against the plaintiff’s 
property and it seems to us that it was 
highly technical to bold that the suit 
was therefore premature. Furthermore, 
the proviso which the Courts below had 
put upon the decree prevented the possi- 
bility of any injustice being done to the 
respondent. On behalf of the appeU 
lant the case of the British Union & 
Naiional Insurance Co. v. Eawson (l) 
is an authority that the suit could not 
be dismissed as being premature. We 
think also the case of Tota Das v. Babu 
Ganesli Prasad, Civil Eevision No. 79 of 
1909, decided on Slsl January 1910, un- 
reported, is an authority in the plain- 
tiff’s favour. Dr. Sulaiman, on behalf 
of the respondent, has tried to support 
the decision of the learned Judge of this 
Court upon the ground that the plain- 
tiff may not have paid the full amount 
stated in the receipt to Kanbaia Ram. 
It appears that there was a finding in 
the previous litigation, in which the 
plaintiff and Kanhaia Ram were co- 
defendants, that the plaintiff had not paid 
the full amount due upon the mortgage. 
As pointed out by the lower appellate 
Court, this decision was certainly not 
necessary for the purposes of that suit 
and, furthermore, that the plaintiff and 
Kanhaia Ram were arrayed on the same 
side. Admittedly there was some consi- 
deration for the bond sued upon in the 
present suit and the terms of the bond 
were that if a claim should be i)nt for- 
ward and the discharge which Kanhaia 
Ram there was purporting to give should 
prove not sufficient, then Kanhaia Ram 
would indemnify the plaintiff from any 
further money he had to pay. We have 
already hold that under the circum- 
stances of the present case the granting 
of a mortgage decree against the plain- 
tiff was equivalent to payment. We 
may mention here that the ap[)ellant 
has produced before us a certified copy 
of the certificate recording payment of 
tho amount of the mortgage-decree. We 
allow the appeal, set aside the decree 
of the learned Judge of this Court and 
restore the decree of the lower appellate 
Court. The appellant will have liis 
costs of both hearings in this Court. 
a'.u./r.K. Appeal allowed. 

■ “(T J ' L I 1 0] 2“ Ja. 476. ~ 
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Richards, C. J. and Banerji, J. 

Mokamed Subhanullah — Defendant — 
Appellant. 

V. 

Mt. Saghrunnissa Bibi — Plaintiff — 
Respondent. 

First Appeal No. 188 of 1917, Decided 
on 21st March 1919, against decision of 
Addl. Sub-Judge, Gorakhpur, D/- 2l3h 
February 1917, 

(a) Mahomedan Law—Dower — Sunnis—No 
agreement that dower should be prompt — 
Only reasonable portion of dower be deemed 
to be “prompt.” 

According to the Mabomedan law, amongst 
Sunnis, if there is no express agreement that 
dower should be prompt, only a reasonable por- 
tion of it should ba deemed to be “prompt,” and 
what is a reasonable portion will depend upon 
the circumstances of each case. [P 281 0 1,2] 

(b) Mahomedan Law — Dower — Use of 
words “wajibuldain” and “wajibulada” in 
absence of word “muajjal” — Whole dower 
is not to be regarded as prompt. 

The use of tho words “wajibuldain” and wajib- 
ulada” in respect of dower in the recitals of a 
deed is in the absence of the word “muajjal” the 
technical word for prompt dower, consistent 
with the proposition that the whole of the dower 
is not to be regarded as prompt. IP 282 C 2] 

S. iff. Sulaiman — for Appellant. 

Iqbal Ahmad, Mukhtar Ahmad and J, 
N. Chadha — for Respondent. 

Judgment. — This appeal arises out of 
a suit in which the plaintiff sued her 
husband to recover the sum of Rs. 35,000 
being the balance of dower alleged to be 
due to the plaintiff. It appears that the 
parties were married a considerable time 
ago and the plaintiff has borne four sons 
to her husband. She alleges in her plaint 
that about seven or eight years ago her 
husband contracted an “intimacy” with 
another woman and from that time on he 
took very little interest in her. She con- 
tends that her dower was the sum of 
Rs. 1,25,000, but she admits that a con- 
siderable amount of this sum has already 
been satisfied by transferring certain pro- 
perty. She says that the whole of her 
dower was prompt and therefore she is 
entitled to recover the balance. The de- 
fendant contended that her dower was 
only Rs. 14.000; that there was no set- 
tlement as to how much of the dower 
should be prompt, and that in no event 
should the plaintiff be allowed to recover 
any further sum having regard to the 
fact that he had already transferred to 
her certain i)roperty in lieu of dower. It 
appears that on 10th December 1913 
the defendant executed a sale. deed in 
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favour of hia wife, the plaintiff, trans- 
ferring certain immovable property in 
consido'ation of the discharge of Bupees 
50,000 dower debt, part of Es. 1,25,000. 
The validity of this transfer was subse- 
quently challenged by a creditor of the 
defendant who alleged that the deed had 
been executed for the purpose of de- 
frauding creditors. To this suit both 
the plaintiff and the defendant were 
parties. The suit ended in the validity 
of the deed of transfer being upheld, the 
Court holding that the dower was Bupees 
1,25,000. In the present suit the learned 
Subordinate Judge held that the decision 
in this previous suit operated as res 
judicata and he refused to allow the de- 
fendant to give evidence or to contend 
that the dower was anything less than 

Bs. 1,25,000. 

We think that this decision was 
wrong in law and rather unfortunate. 
In the previous litigation the plaintiff in 
this suit was plaintiff and she sued a 
certain Bank, which was the creditor of 
her husband, making her husband a pro- 
forma defendant, she asking for a de- 
claration that the property which had been 
transferred to her was her property and 
was not liable to be sold in execution of 
decree against her husband. The amount 
of the plaintiff s dower was only inci- 
dentally in controversy in that suit, and 
it is clear that there was no issue bet- 
ween the plaintiff and the present defen- 
dant in that suit as to the actual amount 
of the plaintiff’s dower. The ruling of 
the Subordinate Judge was unfortunate 
because it had the result of keeping out 
some evidence of what was said and done 
at the time of the plaintiff’s marriage 
with the defendant. It also afforded to 
some extent an excuse to the defendant 
tor not entering the witness-box. In the 
present case, for reasons which will pre- 
sently appear, we do not think that it is 
necessary for us to decide what was the 
amount ’of the plaintiff’s dower. The 

real issue in the case was, “was all the 
dower prompt?’’ Involved in this issue 
IS thp issue as to whether at the time of 
the marriage any 'express settlement or 
apeement was come to as to whether 
the dower should be prompt or deferred 
whether, in fact, there was any agree.' 
ment one way or the other. We may 
state here our opinion that if there was 
no express agreement that the dower 
should be prompt then according to 
1919 A/36 
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Mahomedan law, amongst the Sunnis, 
only a reasonable portion of the dower 
should be deemed to be "prompt”, and 
what is a reasonable sum for prompt 
dower depends upon the circumstances 
of each case. During argument it was 
contended on behalf of the respondent 
that in the absence of any ’express agree-' 
ment, it should be presumed that the 
whole of the dower was prompt and the' 
case of Mirza Bedar Bukht Muhammed 
Ali Bahadoor v. Mirza Khurrum Bukht 
Yahya Ali Khan Bahadur (l) was relied 
upon. That case was an Oudh -case and 
the parties were Shias. In the present 
case the parties are Sunnis. A careful 
perusal of the case will show that the 
headnote is hardly borne out by the 
judgment of their Lordships of the Privy • 
Council and it seems to us that their 
Lordships never decided that even am- 
ongst Shias, in the absence of express 
agreement, the whole dower is presumed 
to be prompt. A contrary view has al- 
ways been held in this Court: see the 
case of Umda Begam v. Muhammadi Be- 
gam (2), where the authorities are 
reviewed. Furthermore it would seem 
that the view taken by Mr. Ameer 
Ali in his work on Mahomedan law is in 
consonance with the decisions of this 
Court. We have therefore to see whe- 
ther there was any express agreement at 
the time of the plaintiff’s marriage with 
the defendant that the whole of her 
dower should be prompt. The dower, 
assuming it to be (as alleged by the 
plaintiff) Bs. 1,25,000, was very con- 
siderable, and it was admitted by both 
the learned gentlemen who appeared for 
the parties that it would have been very 
unusual if the parties had declared the 
whole dower to be prompt, unless there 
was some very special reason why they 
should have done so, and in considering 
the evidence we have to bear this in 
mind. In our judgment no special cir- 
cumstances were proved. It was hinted 
that the defendant had treated his first 
wife badly and that this might be a spe- 
cial circumstance, but no witness said 
that the rel ^tions of the plaintiff stipula - 
ted that the dower should be prompt to 
safeguard the plaintiff. The plaintiff 
produced three witnesses to prove that it 
was declared at the time of the marriage 
that the whole dower was prompt. They 

"TD [1373] 19 W. R. 315=2 8131^7823 {P.cl 
(2) [1911] 33 All. 291=9 I. C. 200. 
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^ere Kazi Imanul Haq, Sheikh Ahsan 
Ali and Kadir Ali Khan. Dealing with 
the first witness the learned Subordinate 
Judge says : 

** This witness and his relations bad bad liti* 
gaticn with the defendant both in the civil and 
criminal Courts. 1 am therefore not prepared to 
accept bis testimony unless strongly corrobora* 
ted by other evidence or circumstances.*' 

Dealing with the second witness, the 
Court below says : 

Kadir Ali is a dismissed servant of the de- 
fendant and is now in the plaintiff's service. 
Admittedly he was served with a notice by the 
defendant for settlement of accounts. He is a 
man of no means. He has abandoned his ori- 
ginal home and has settled at Salempur. His 
house is in the plaintifl’s uncle’s zamindari. 
He does not appear to be either impartial or 
quite reliable.” 

We entirely agree with the Court be- 
low that these two witnesses are altoge- 
ther unreliable. The third witness, 
Sheikh Ahsan Ali, no doubt, gave some 
evidence in his direct examination in fa- 
vour of the plaintiff. He was asked in 
cross-examination : 

” How do you know that the dower debt was 
payable on demand ?” 

His answer was : 

” Muhammad Salim said to Maulana Abdul 
Alim, lhatdowerhas been settled at Rs. l,‘i5,0vJ0, 
you have been appointed a vakil. Go and get 
the Nikah recited. Maulana Abdul Alim said to 
Subban Ullah, the dower is fixed at Rs. 1,25, COO 
and Saghirunnisa is being given to you as your 
wife. Do you agree’? He replied T agree.” 

If this part of the evidence of the 
witness be correct it is clear th?.t there 
was no express declaration that the 
whole of the dower should be prompt. 
The defendant has produced three wit- 
nesses. One of these was apparently a 
respectable gentleman. He pays 
Rs. 7,000 a year as Government revenue 
and he is a Darbari and his income is bet- 
ween Rs. 23,000 and Rs. 24,000 a year. 
Reading his evidence and cross-exaraina 
tion it seems to us that he has stated 
that he was present at the wedding and 
that if anything unusual occurred, 
namely, any declaration that the whole 

ciower was prompt, he would have recol- 
lected it. He was cross-examined as to 
his arrival at, and departure from, the 
wedding and the learned Judge states 
that he is not impartial because he could 
not give much detail about the persons 
who had joined the marriage party, that 
^rom the railway time table, a note of 
which has been made, it appears that he 
did not join the marriage party at all. 
It was not quite fair to the witness not 


to ask him some question about the rail, 
way time-table. The time-table was nob 
proved, and it was not shown that the 
time-table was for the particular year in 
•which the wedding took place in fact 
there was no evidence given as to the 
exact year the marriage did take place. 

It seems to us that so far as oral evi- 
dence goes, the evidence of the defendant 
was more reliable than the evidence given 
by the plaintiff, and we agree with the 
Court below that the onus of showing 
that all the dower was prompt lay on 
the plaintiff. 

The Court below however considers 
that the sale-deed of lObh December 19ld 
corroborates the plaintiff’s story. He 
seems to think that the words used in the 
recital in that deed amount almost to an 
admission that all the dower was prompt. 
No doubt the words “ wajibuldain ” and 

wajibulada ” are used, bub nob the 
word “muajial.” The latter word is the 
technical word for prompt ” dower. 
The words used, it seems to us, are quite 
consistent with a portion of the dower 
being payable, which would be the case 
if no express agreement had been arrived 
at the time of the marriage. On behalf 
of the appellant it is contended that the 
language in the sale-deed of 10th Decem- 
ber 1913 is entirely explained by its be- 
ing a dccumenb which was executed for 
the purpose of putting the property of 
the defendant out of the reach of his 
creditors (if it was not actually a fraud 
upon them.) On the other hand, it is 
said that at the time the defendant was 
possessed of other means and that the 
Court ought not to deal with the case on 
the supposition that there was any in- 
tention either to defraud creditors or 
even to protect the property of the de- 
fendant. We think that even if the de- 
fendant was merely satisfying his wife 
by making a substantial payment to her 
of a part of her dower, the language used 
in the deed is not inconsistent with there 
not having been any declaration one way 
or the other as to the dower being 
prompt. After carefully considering the 
evidence, we have come to the conclusion 
that there was no express agreement at 
the time of the marriage that the whole 
of the dower should be prompt. 

Tills being so, we have to consider 
whether thedefendant has not discharged 
so much of the dower which, in the cir- 
cumstances of the present case, may rea- 



■ Sheoraj Singh v. Naik Sahai Allahabad 283 

fionably be regarded as^ prompt. We for pre-emption was not pressed. The 
have already stated that the dower was first Court decreed the claim in the terras 

Property worth of the compromise. The vendees-defen- 
Es. 90,000 has been transferred, which is dants 1 to 3 appealed to the Judge. As 

i? against the two plaintiffs Sheoraj Singh 

Es. 1,25,000 (assuming this sum to have and Ram Ghulam, the contention was 
been the dower.) We think that under that by joining the other two plaintiffs 
the circumstances of the present case, (who, as we have mentioned above with- 
and even assuming that the defendant drew immediately after the filing of the 
has taken a third wife, the portion of plaint) they had forfeited their rights, 
the dower already discharged is all that This contention found favour with the 
ought to be considered prompt and there- lower appellate Court and it accordingly 
fore that the present suit ought not to made a decree, the effect of which was 
have been instituted. We allow the ap- that Munna Lai got all the property 
peal, set aside the decree of the Court which had been sold to defendants 1 to 3 
below and dismiss the plaintiff’s suit The plaintiff’s Sheoraj Singh and Ram 
with costs in all Courts, including in Ghulam have come here in second appeal, 
this court-fees on the higher scale. contending, first that they did not forfeit 

V.B./R.K. Appeal allowed, their rights by joining with them the 
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Richards, 0. J. and Rafique, J, 

Bheoraj Singh and another— 

— Appellants, 

V. 

N^ik Sahai and others — Defendants™ 
Respondents, 

Second Appeal No. 86 of 1918, Deoidec 
on 17bh February 1919, from decree o 
Dist. Judge. Budaun. 

Pre-emption-Suit for — Plaintiff joinint 
with him persons having different rights intej 
se— Plaintiff s right is not lost. 

In a suit for pre-emption against a strangei 
vendee, the plaintiff does not lose his right by 
joining with him persons who have different 
rights inter se but whose rights are superior to 
those of the vendee. [P 29 ^ 0 1] 

Sheodihal Sinha for Appellants. 

S. A. Haidar for Respondents. 

Judgment. This appeal arises out of 
a suit for pre-emption. It appears that 
there were two suits brought by rival 
pre-emptors. one by Munna Lai alone 
and the other by four other persons. In 
the^ second suit (where there were four 
plaintiffs) two of the plaintiffs withdrew 
the day after the plaint was filed. The 
two suits then continued, one in which 
Munna Lal^ alone was plaintiff and the 
other in which the remaining two plain- 
^ffs were Sheoraj Singh and Ram Ghulam. 
During the trial the rival pre emptors 
came to terms by which two-thirds of 
the property was given to Munna Lai 
and one-third to the other two plaintiffs 
out of the half of the property sold be- 
longing to defendants 1 to 3. As to the 
other half of the property sold belonging 
to Badri Prasad (defendant 4), the claim 


two plaintiffs because they also were co- 
sharers and secondly, that in any event 
the amendment of the plaint cured the de- 
fect. Munna Lai is amongst the respondents 
and he is the only respondent who ap- 
pears. He is represented by Mr. Haidar, 
who says that his client has no objection 
to the decree of the first Court being 
restored, provided that the decree of this 
Court provides that he shall be at liberty 
to withdraw all money which he paid in 
respect of any property that were given 
to the plainbiffs-appellants under the 
terms of the compromise, and also that 
he should not be saddled with the costs. 
The question we have to decide is whe- 
ther or not the plaintiffs lost their right 
of pre-emption under the circumstances 
of the present case. IE we assume that 
the two plaintiffs whose names were 
withdrawn after the filing of the suit 
were persons who must be regarded as 
strangers, then the case of Bhupal Singh 
V. Mohan Singh (1) is an authority that 
the mere joining of unauthorised persons 
in a suit for pre-emption is fatal and that 
the difficulty is not got over by sub- 
sequent amendment of the plaint by 
striking out of these persons’ names. It 
is quite unnecessary for us to express any 
opinion as to the ruling in this case, be- 
cause w'e think that even if all four 
plaintiffs had remained on the record, 
that fact under the circumstances of this 
case would nob have deprived the appel- 
lants here of their right of pre-emption. 

It appears that all four plaintiffs were 
cosharers and that the vendees were ab- 
Bolute s trangers, having no share in the 
(1) L1897] 19 All. 32 I ^ 
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village and having no right of pre-emp- 
tion. True it may be that two of the 
original plaintiffs had an inferior right to 
Sheoraj Singh and Ram Ghulam, but we 
think that where the suit is a suit 
against strangers the plaintiffs by joining 
persons who have different rights inter se 
do not thereby forfeit their right. 

The learned Judge has referred to the 
case of Gupteshwar Ram y.Rate Krishna 
Ram (2). In that case it was held that 
where the vendees had joined with them 
in their purchase a person who had an 
inferior right to the plaintiff they must 
be deemed to have forfeited their right 
as against the plaintiff. The distinction 
between the facts of that case and the 
facts in the case before us is that one set 
of vendees in the case quoted had equal 
right with the plaintiff while another set 
had inferior right with the plaintiff. In 
the present case all the plaintiffs have a 
right of pre-emption and the vendee had 
no rights at all. We cannot agree with 
the view taken by the learned Judge. 
The result is that we allow the appeal, 
set aside the decree of the lower appel- 
late Court and restore that of the Court 
of first instance, with this modification 
that the plaintiffs will have one-third of 
the property conditional upon their pay- 
ing the amount of the consideration with- 
in three months from this date. Munna 
Lai will be at liberty to withdraw any 
money which he has paid in excess of his 
share as a consequence of the decree of 
the lower appellate Court, Sheoraj Singh 
and Ram Ghulam will have their costs of 
this Court and of the Court below against 
defendants 1 to 3. If the money is not 
paid by Sheoraj Singh and Ram Ghulam 
within the three months allowed, their 
suit will stand dismissed with costs in 
all Courts. As between Munna Lai and 
Sheoraj Singh and Ram Ghulam each 
party will pay his own costs in this Court 
and in the Court below. 

V.B./r.k. _ Appeal allowed, 

(‘2) UOliTSi All. 542=15 I. C. 174. 
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PlGGOTT AND WaLSII. JJ. 
Sakhatoat Ali — Opposite Party — Ap- 
pellant. 

V. 

Radha Mohan and another — Appli- 
cants — Respondents. 

First Appeal from order No. 19 of 1918 
Decidedon 29th October 1918. 
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Provincial Insolvency Act (1907), Ss. 22 
and 46 — '^Persoft aggrieved'* must be person 
suffering legal grievance — Administration of 
insolvent’s estate-^He has no interest in 
property vested in trustee and cannot be 
aggrieved by sale. 

A person aggrieved, within the meaning of 
Ss. 22 and 46 must be a person who has sufiered 
a legal grievance, a person against whom a deci- 
sion has been pronounced which has wrongfully 
deprived him of something or wrongfully refused 
him something. The cxpession does not include 
a man who is disappointed of a benefit which he 
might have received if some other order had 
been made. [P 285 0-1] 

During the administration of an insolvent’s 
estate, the insolvenc has no legal interest in the 
property vested in the trustee, and no locus etandi 
in the administration of tho estate. He cannot 
therefore be aggrieved by the sale of property in 
which he has no interest, and has no locus standi 
to object to the sale or to prefer an appeal against 
an order dismissing his objection. [P 285 0 11 

lohal Ahmaf~iox Appellant. 

Sital Prasad Ghosh, Puruskottam Das 
Tandon and Harnandan Prasad — for 
Respondents. 

Judgment. — This is an appeal against 
an order of the District Judge of 12th 
November 1917 brought by two persons 
who have been adjudicated insolvents. 
The application to the insolvency Courts 
on which the order was made, was called 
“objections.” It asked the Court not ta 
confirm a sale which had taken place 
under the direction of the receiver of 
certain property which had belonged to 
the insolvents. The grounds upon which 
the application was made were: (l) certain, 
alleged irregularities in the sale and (2) 
sale at an alleged undervalue. The objec- 
tions were dismissed and the sale con- 
firmed. In our opinion the insolvents 
have no right of appeal to this Court. 
Further, they had no right to make the 
original application. An insolvent can 
always tender himself as a witness. But 
this would not make him a party. The 
original application erroneously describes 
the insolvents as “opposite parties” and 
alleges that the sale is “calculated to 
cause them severe loss.” A moment’s 
reflection will show that this is an unten- 
able proposition. As a matter of law, 
during the administration of an insol i 
vent’s estate, an insolvent has no legal; 
interest in the property vested in the: 
trustee, and no locus standi in the ad-^ 
ministration of the estate. S. 22, Pro- 
vincial Insolvency Act, enables the insol- 
vents to make an application to the insol-' 
vency Court against any act or decision of 
the receiver “if he is aggrieved” by such 
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actor decision. He cannot be aggrieved 
in the legal sense of the word in the sale 
of property in which he has no interest. 
This Court decided in Jhabba Lai v. Shib 
Gharan (l) that a creditor has no locus 
standi apart from the receiver in an ap- 
plication made by a stranger to the 
bankruptcy claiming adversely to the 
estate and therefore no right of appeal 
against a decision on such application, 
which he did not like. 

It was their laid down, adopting" the 
decision of James, L. J., in an English 
case cited in the judgment, that “a person 
aggrieved” within the meaning of Ss. 22 
and 46 must be a person who has suffered 
a legal grievance, a person against whom 
a decision has been pronounced which 
has wrongfully deprived him of some- 
thing, or wrongfully refused him some- 
thing, but that the words do not mean a 
man who is disappointed of a benefit 
which he might have received if some 
other order had been made. Similarly it 
has been held in Ladu Ram v. Mahabir 
Prasad (2) that a creditor who makes a 
complaint of misconduct against an insol- 
vent is not a person aggrieved and en- 
titled to appeal if the insolvency Court 
dismisses the complaint. The right of 
appeal is alleged to exist in this case 
under S. 46 (3). Leave to appeal has 
been given but leave cannot create a right 
which has not otherwise been conferred 
by the Act. 


The Act being framed upon the English 
measure, the principles and policy of the 
English Bankruptcy law must be fol- 
lowed where they are not inconsistent 
with the express provisions of the Act. 
It was suggested in argument in support 
of the appeal that the insolvent has an 
interest in the surplus which may arise 
after distribution. It has long been 
settled by the English Court of appeal 
that this view, as a matter of law, is un- 
sound. He has no legal interest but 
merely a hope or expectation: see ex 
parte Sheffield In re Austin (3). The 
same Court in Leadhitter & Harvey In re 
(4) decided that although an insolvent 
was entitled to the surplus, he was not a 
party interested in the costs of an insol • 
venoy proceeding. James, L. J., said; “A 
bankrupt can do nothing to embarrass the 


(1) [19171 39 All. 3 52=37 I, C. 76. 

(2) [19171 39 All. 171=37 I. C. 936. 
(31 18791 10 Oh. D. 434. 

(i) [1879] 10 Ch. D. 388. 
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administration of the estate. The mig- 
chief would be mnormous.” We think 
that this observation applies with even 
greater force in India where the facilities 
for appeal and delay are greater. We 
hold that the insolvents in this case were 
not ‘ persons aggrieved” within the mean- 
ing of Se. 22 and 46, Provincial Insol- 
vency Act, and upon this ground the ap- 
peal must bo dismissed. We dismiss it 
accordingly with costs. 

V.B./r.k. Appeal dismissed. 
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Richards, C. J. akd Banerji, j. 

Mukhram — Defendant — Appellant. 


Chajju and Plaintiflfs— Respon- 

dents. 

First Appeal from Order No. 173 of 
1918, Decided on 11th April 1919, from 
order of Addl. Dist. Judge. Saharanpur, 
D/- 23rd August 1918. 

Agra Tenancy Act (1901), S. 34— Person 
occupying land without consent of landlord— 
Rent not claimed nor recovered— S. 34 does 
not deprive landlord of the right to sue for 
ejectment in civil Court— Previous suit in 
Revenue Court that defendant might be 
deemed tenant and ejected does not operate 
as res judicata— Civil P. C. (1908), S. 11. 

The relationship of landlord and tenant under 
the Agra Tenancy Act only commences after rent 
has been paid or-assessed, and S. 34 of that Act 
does not deprive a landlord of his right to sue in 
the civil Court for the ejectment of a person who 
has occupied land without his consent and from 
whom he has neither claimed nor received rent. 
Such a suit would not be barred by the rule of 
res judicata merely because the plaintiff had pre- 
viously brought a suit in the Revenue Court ask- 
ing that the defendant might be deemed a ten- 
ant and ejected. [P28G Cl] 

Nihal Chand — for Appeljanfc. 

S. A. Haidar — for Respondents. 

Judgment.— This appeal arises out of 
a suit in which the plaintiffs claimed a 
declaration of their title to a certain 
land and ejectment of the defendant. It 
would seem as if the real facts were that 
the land originally belonged to the defen- 
dant's predecessors, who sold their zaniin- 
dari tothelplaintiffs or their predecessors- 
in-title. The plaintiffs allege that the 
defendant has recently got his name en- 
tered as a tenant and that he has laid 
claim to the property in dispute. The 
defendant has put in many pleas includ ing 
a plea of limitation. He also pleaded that 
the suit was not cognizable in the civil 
Court and is barred by res judicata. It 
appears that the plaintiffs brought a pre- 
vious suit in the Revenue Court for the 
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ejeofcment of the defendant. In that suit 
the plaintiffs stated that the defendant 
■was’ occupying the land in dispute with- 
out their consent and asked that he’might 
be deemed to be a tenant and ejected. 

The Court of first 'instance, when hear- 
ing the present suit, held that the latter 
was barred by the rule of res judicata. 
The lower appellate Court set aside the 
decree of the Court of first instance and 
remanded the case for hearing on the 
jmerits. We think that the order of the 
Court below was correct. If the allega- 
tions of the plaintiffs in the present suit 
turn out to be correct, the claim is clear- 
jly one for ejectment against a person who 
never was a tenant of the plaintiffs. It 
is urged that the bringing of the previous 
suit to which we have referred of itself 
executed the relationship of landlord and 
tenant between the plaintiffs and the de- 
fendant. S. 34 does not say that the 
relationship of landlord and tenant shall 
commence before a person occupying* the 
land without the consent of the landlord 
pays rent; on the contrary the provisions 
of the section seem to imply that no such 
relationship can commence at least until 
after rent has been paid or assessed. No 
doubt the section enables a landlord to 
recover rant or compensation from a per- 
son, \yho occupies land without his con- 
sent, if so ho pleases, but the section does 
not take away the landlord’s right of 
bringing a suit for ejectment in the civil 
Court, if he chooses to take that course, 
without having claimed or received rent, 
ft seems to us therefore that the pre- 
vious litigation in the Revenue Court 
cannot operate as res judicata or bar the 

maintenance oT the present suit. We do 

not express any opinion on the merits 
which, of course, have not been gone into. 
We dismiss this appeal with costs. 
v.b./r.k. Appeal dismissed. 
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PIGGOTT AND WaLSH, JJ. 

Mahadeo Misir and — Defen 

dants. 

V, 

Z>^r^/;;a/Pan^Ze-Plaintiff‘-Re3po^dent 

First Appeal No. 80 oi 1018, Decided 
on 8th January 1919, from order of Addl. 
Judge, Gorakhpur. 

N.W.P. Rent Act (1881), S, 9-WiII con- 
travening prohibition against transfer of 
right of occupancy— Terms are void 

The provisious of S. 9 rendered void 'the terms 
of any will m existence on the date on which 


that Act was passed, if those terms contravened 
the prohibition against the transfer by will of a 
right of occupancy which was thereby enacted. 

LP 287 0 2, P 288 0 1] 

Saila Nath Mulcerji — for Appellants. 

Surendra Nath Sen — for Respondent. 

Judgment. — This is a first appeal 
against an order of remand passed by the 
District Judge of Gorakhpur in an ap. 
peal from a decision of the Munsif of 
Deoria. The suit in question arose in 
the following way: One Gayadat Panda 
was an occupancy tenant in the village of 
Kasia. He died in or about the year 1814 
A. D., and, in so far as the land in suit 

concerned, it is an admitted fact that 
this land passed into the occupation of 
his widow, Mt. Rajpali, who was record- 
ed as tenant of the same and remained 
ostensibly in possession as tenant for a 
long peoriod of years. The said Rajpali 
died in 1915 and since her death conflict - 
ing claims to the possession of this land 
have been put forward by Drigpal Paude, 
a nephew of the deceased, on the one 
hand, and on the other hand by the de- 
fendants-appellacts, who are the daugh- 
ter and the daughter's sons of the afore, 
said Gayadat Pande and Mt. Rajpali. The 
case set up in the plaint was essentially 
this, that Gayadat had died while a mem- 
ber of the same joint undivided Hindu 
family as the plaintiff Drigpal, that the 
land in suit had devolved by survivor- 
ship on the death of Gayadat upon the 
said plaintiff, as part of a larger area 
which formed the joint occupancy hold- 
ing of the family. The plaintiff' alleged 
that on the death of Gayadat he had ob- 
tained peaceable possession of the entire 
holding, including the land in suit, and 
had given the widow Rajpali nothing but 
what she was entitled to under the 
Hindu law, namely, maintenance as a 
widow belonging to the joint family. The 
plaint goes on to assert that some two 
years after the death of Gayadat Paude, 
there was a dispute between the plaintiff 
and Mt. Rajpali as to the maintenance 
to be enjoyed by the latter, and that the 
plaintiff then assigned the land in suit to 
Mt. Rajpali in lieu of the maintenance to 
which she was entitled. In effect there- 
fore Uie plaintiff’s case was that the land 
in suit had continued as a matter of law, 
ever since the death of Gayadat Pande! 
to form i)art of an occupancy holding, in- 
cluding this and other land, of which the 
tenant was the plaintiff Drigpal. He 
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admitted the fact of Mt. Bajpali’s pos. 
sesfiioD as regards the land in suit. He 
pleaded that her possession was permis- 
sive only and enjoyed by her in lieu of 
her right to. maintenance. 

' If so of course Mb. Eajpali had no 
rights as tenants of the land in suit 
which could devolve upon any one on 
her death and the plaintiff was entitled 
to resume possession of this land on the 
death of Mb. Eajpali, merely on the 
ground that Mb. Eajpali’s right to main- 
tenance was extinguished by her death 
and that the plaintiff continued to be, as 
he had been all long, the occupancy te- 
nant of the land in suit. Unfortunetely 
as it has turned out, the plaintiff’s 
case was complicated by a reference made 
in para. 3 of the plaint to a will which 
Gayadat Pande had left behind him. All 
that is reilly said about this will is to 
the effect that Gayadat himsalf had made 
it clear in the said will that the land in 
suit formed only part of the joint occu* 
pancy holding of the family and that al- 
though Mt. Eajpali might after his-death 
be entitled to maintenance out of the 
joint occupancy holding, she would not 
enjoy full rights of ownership over any 
portion of the same or have any power of 
alienation. When the case went to trial 
it would seem as if the plaintiff was 
ffllowed more or less to shift his ground 
and to set up a right of succession 
under the will, independently of, or as 
an alternative to the main case outlined 
in the plaint. The trial Court fixed two 
issues which it decided together. One of 
these dealt with the jointness or separa- 
tion of the family and the other with the 
question whether, in any event, any 
claim which the plaintiff might have to 
the land in suit had or had not been 
extinguished by many years of adverse 
possession on the' part of Mt. Eajpali. 
There was further a separate issue on 
the question of the will. On the two issues 
which he tried together the learned Mun- 
sif found against the plaintiff. He held 
that the case of jointness set up in the 
plaint was not proved and that, in any 
event, Mt. Eajpali had held the land in 
suit adversely to the plaintiff from the 
date of her husband’s death and had ac- 
quired, as against the plaintiff, a good 
title by adverse possession. With regard 
to the will the finding was, in the first 
place, that it had not been proved; in the 
second place, that the evidence was not 
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sufficientN to show that the land in suit 

4 

was included in, or formed any part of, 
the holding referred to in that will, and,, 
in the third place, that the will had 
never been acted upon. This last finding; 
seems to be a repetition in another form 
of the finding in favour of the adverse 
possession of Mt. Eajpali. The first 
Court having dismissed the suit, the 
plaintiff brought the matter before the 
District Judge in first appeal. In his 
memorandum of appeal he most distinctly 
challenged the finding of the trial 
Court on the question of jointness or 
separation between his uncle and himself.. 
He further pleaded that the genuineness 
of the will should have been presumed 
and that the Court below v?as in error 
in supposing that the terms of the will 
had not been acted upon, inasmuch as 
the possession allowed to Mt. Eajpali 
over the land in suit had been merely the 
possession in lieu of maintenance which 
the will admitted to be her right. 

The learned District Judge began by 
presuming the genuineness of the will. 
It was a document 70 years old produced 
from proper custody. We have not been, 
asked to interfere with the presuiuption 
in favour of its genuineness drawn by 
the lower appellate Court. That Court 
however was in error in supposing that 
it could find a short cut to a decision by 
basing the plaintiff’s case only upon the 
will. The learned Additional Judge says 
that, at the time when this will was 
executed, there was no statutory prohibi- 
tion to the transfer of an occupancy 
holding, by will or otherwise. Heassumes 
in favour of the plaintiff that the will 
does refer to the land in suit, and he 
interprets it as bequeathing this land to 
the plaintiff, subject to a right of main- 
tenance in favour of Mt. Eajpali. Now, 
to go no further back than the Rent 
Act 18 of 1873, it is beyond question 
that in that year the legislature expressly 
prohibited the transfer of a right of oc- 
cupanc 5 q jsuoh as that with which we are 
concerned in this case, by grant, will or 
otherwise, except as between iiersons 
who have become by inheritance co- 
sharers in such right. This prohibition 
was repeated in more general terms in 
S. 9, N. W. P. Rent Act (12 of 1881), 
We think it clear, as a question of law, 
that these statutes rendered void the 
terms of any will in existence on the 
date on which they were passed, if those 
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terms contravened the prohibiticm against 
transfer by will which was thereby en- 
acted. It follows that the plaintiff can- 
not succeed in this case on the strength 
of the will alone, apart from the case of 
jointness between himself and his uncle 
set up in the plaint. 

The lower appellate Court, in spite of 
the opinion which it formed regarding 
’the terms of the will, has not decreed 
the plaintiff’s claim, but has passed an 
order of remand, because it was of opinion 
that further inquiry was needed on a 
point raised by the defendant's pleadings, 
namely whether the land in suit had 
actually formed part of the old occupancy 
holding as it existed in the lifetime of 
•Gayadat Pande, or was land in which 
Mt. Rajpali had herself acquired oc- 
cupancy right by occupation of the same 
for the statutory period of 12 years. 
This is really stating in another form 
the question which the lower appellate 
’Court seemed in a previous portion of 
the judgment to have decided in favour 
of tlfe plaintiff, when it assumed that the 
land in suit was part of the land referred 
to by the provisions of the will. How- 
ever this may be we are satisfied, in the 
first place, that the order of remand can- 
not be affirmed: in the second place, we 

are not of opinion that we are in a 
position to restore the decree of the first 
Court. The plaintiff is entitled to a 
finding of fact by a Court of first appeal 
on the question of jointness or separation, 
and on the question of the nature of 
Mt. Rajpali’s possession as tenant of the 
land in suit, namely whether the posses- 
sion was adverse to the plaintiff or 
permissive on his part. These questions 
have not been considered at all by the 

lower appellate Court in consequence of 
what was, in our opinion, an erroneous 
view taken by that Court as to the effect 

of the will. Our order therefore is that 
we set aside the order of remand passed 
by the learned Additional Judge and 
remand the case to that Court to be re. 
admitted to his file of pending appeals 
and disposed of according to law, subject 
to the observations made by us in this 

judgment. Costs here and hitherto shall 
abide tlie event of the suit. 

V.B./R.K. Case remanded . 
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Rafique and Walsh, JJ. 

Ajudhia Puri — Plaintiff — Appellant. 

V. 

Bri) Bhukhan and o^Aers^Defendanta 
— Respondents. 

Second Appeal No. 642 of 1917, Deci- 
ded on Ist May 1919, against decision of 

Sub-Judge, Mainpuri, D/- 4tb April 
1917. 

Agra Tenancy Act (1901), S. 167— Person 
ueclared tenant by Revenue Court and 
nature of tenancy determined— S. 167 bars 
suit for declaration that he is not tenant— 
Jurisdiction, Revenue and Civil, 

A person who has been declared a tenant by 
the Revenue Court in a suit between the parties, 
and the nature of his tenancy has also been 
determined, cannot subsequently ask the civil 
Court for a declaration that he is not a tenant. 
S. 167, Agra Tenancy Act debars him from suing 
in the civil Court. [P 289 0 1] 

Gokal Prasad — for Appellant, 

N. C. Vaish — for Respondents. 

Judgment — The facts which have 
given rise to this appeal are as follows : 
The defendants-respondents are the 
zamindars of the village Bidhuna. The 
plaintiff-appellant was, prior to 1313 
Fasli, entered in the revenue papers as 
muafidarof plot No. 757. In the year 
1313 Fasli when he was a minor, one 
Raghubarpuri entered into an agreement 
with the zamindars on behalf of the 
plaintiff-appellant as his guardian, under- 
taking to pay rent in respect of plot 
No. 757. Ever since then the plaintiff’s 
name has been shown in the revenue 
papers as that of a tenant in respect of 
plot No. f57. In 1915 the zamindars 
distrained the crops of the plaintiff for 
arrears of rent. Thereupon the plaintiff 
contested the distraint under S. 142, 
Tenancy Act and raised the question of 
his tenure with regard to plot No. 757. 
He stated that he was a muafidar of the 
plot and that Raghubarpuri was not his 
guardian and had no right to enter into 
an agreement with the zamindars on 
24th October 1905. giving up on behalf of 
the plaintiff the rights of a muafidar and 
undertaking to pay rent of plot No. 757 
The Revenue Court went into the qxiBsi 
tion of the validity of the agreement and 
held against the plaintiff. The applica- 
tion of the latter contesting the distraint 
was disallowed. After the decision of 
that case, the suit out of which this ap. 
peal has arisen was filed bv the plaintiff 
on 9th August 1916 against the defen- 
dants-respondents, the zamindars of the 
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village, for a declaration that plot 
No. 757 was hia muafi and that the de- 
fendants had no right to take any rent in 
respect of that plot. The plaintiff based 
his claim on the allegation that Eaghu- 
barpuri was not his guardian either ap. 
pointed by a Court or under the Hindu 
law and had no right to enter into an 
agreement with the zamindars on behalf 

of the plaintiff and to relinquish the 
muafidari rights. 

The defendants resisted the claim on 
various pleas. They maintained that 
Eaghubarpuri was the guardian of the 
plaintiff and .during the latter’s minority 
did all the business for him and could 
enter. into an agreement with the zamin- 
dars, and that the agreement entered into 
by him was a valid agreement binding 
upon the plaintiff. They further pleaded 
limitation, res judicata and the want of 
jurisdiction in the civil Court to try the 
suit. The Court of first instance dis- 
missed the claim. On appeal its decree 
was confirmed. The lower appellate 
Court did not refer to the question of 
jurisdiction. It decided the plea of limi- 
tation in favour of the plaintiff, but held 
that the claim w'as barred by res judicita 
inasmuch as the decision of the distraint 
ease on appeal by the District Judge was 
a decision of a competent Court em- 
powered to hear the present case. The 
learned Judge also decided in favour of 
the plaintiff the question of the validity 
of the agreement of Eaghubarpuri. He 
held that Eaghubarpuri was not the 
guardian of the plaintiff and was not 
authorized to come to terms with the de- 
fendant zamindars and that the agree- 
ment was not binding upon the plaintiff. 

In second appeal to this Court it is con- 
tended that the claim of the plaintiff is 
not barred by res judicata. 

We may at once concede the correct- 
ness of this contention. The learned 
counsel for the respondents who has 
argued the case with great ability, has 
however urged that he can support the 
decree of the lower appellate Court on 
another ground, namely, that of want of 
jurisdiction m the civil Court to try the 
present suit. He relies upon the provi- 
sions of S. J67, Tenancy Act. He con- 
tends that the former suit of the plaintiff 

1*^0 ^ourt was brought under 

b. 142, Tenancy Act ; that is one of the 
suits ‘mentioned in Sch. 4 of the Act 
In that case' the very points that the 
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plaintiff now seeks to raise were decided, 
namely, whether the agreement of 1904- 
05 given by Eaghubarpuri was binding on 
the plaintiff and whether the plaintiff 
was a tenant of the respondents. He 
cannot by merely changing the form of 
his relief evade the provisions of S. 167, 
Tenancy Act. In the present case he asks 
for a declaration that plot No. 757 is his 
muafi and that he is not liable to pay 
rent in respect of it. In other words, he 
wants to have his tenure of the plot 
No. 757 determined by the civil Court. 
The same question was before the Eeve* 
Due Court in the distraint case and was 
decided against the plaintiff. The learned 
counsel also relies upon the provisions of 
b. yo. Bent Act, and on the case of Earn 
Singh j. Girraj Singh (l). For the 
plaintiff-appellant the reply is that he 
could not go to a Eevenue Court to ask 
for a declaration that he was a muafidar. 
S. 95, Eent Act, applies only to cases 
where the relationship of landlord and 
tenant is admitted. As to S. 167 the 
answer is that the present suit is not of 
the nature of the suits mentioned in 
bch. 4. The real question in the case is, 
whether a party who has been declared' 
by the Eevenue Court to be a tenant can! 
come to a civil Court subsequently and 
ask for a declaration that he is not a 
tenant at all In the present case the 
plaintiff has been declared a tenant by 
the Eevenue Court in the litigation bet- 
ween the parties and the nature of his, 
tenancy is determined and we think that 
b. lo7 does stand in tlie way of thp 
plaintiff in the present litigation Wei 
thei-efore hold that there is no substance 
in the appeal. We dismiss it with costs 

including fees in this Court oa the higher 
scale. ^ 

V.B./r.K. Appeal di smixuf,! 

(1) A. I. R. 1914 All. 48d = ilO 1 U 7S1 — *^7 
All. 41. . o. Ml _ d/ 
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(a) Regulation (17 of 1806) — Mortgage — 
Application for foreclosure — Title of mort- 
gagee becomes absolute upon expiry of year 
of grace. 

If, upon an application for foreclosure, proceed- 
ings aro bold in accordance with the provisions of 
Regulation 17 of 1806, the title of the mortgagee 
becomes absolute upon the expiry of the year of 
grace, although no suit is brought by the mort- 
gagee for a declaration of his right as absolute 
owner of the mortgaged property. {I* 290 C 2] 

(b) Regulation (17 of 1806) — Mortgage 
— Application for foreclosure — Defective 
service of notice — Title of mortgagee is not 
absolute — Burden of proof of service of notice 
is on mortgagee. 

Where, upon an application for foreclosure, 
notices were issued to R and S and four others, 
the mortgagors, and an endorsement on the 
notices on behalf of those on whom they pur- 
ported to be served showed that three notices and 
a copy of the petition wore received by R for 
himself and two others and the remaining threo 
notices were received by S for himself and two 
others. 

Held : (l) that due service of the notice had 
not been effected upon all the mortgagors, and 
that therefore the mortgage had not been fore- 
closed, nor had the mortgagee acquired the abso- 
lute ownership of the property ; 

(2) that it lay upon the mortgages to prove 
that notice of foicclosurc had been duly served 
upon the mortgagors. [P 201 G 1] 

Lakshvii Narain and O'Cojior — for Ap- 
pellants. 

Tej Bahadur Sapric and U. S. Bajpai 
— for Respondents. 

Judgment. — This appeal arises out of 
a suit for redemption of a mortgage by 
way of conditional sale made on 19th 
January 1861. The mortgagees made an 
application for foreclosure proceedings 
under Regulation 17 of 1806 on 25th 
May 1882. Notice of those proceedings 
was issued as required by the provisions 
of the Regulation and on 15th July 1882, 
the District Judge recorded an order to 
the elfect that the proceedings had taken 
j)lace. If these proceedings were regularly 
hold and notice was properly served, the 
title of the mortgagees by way of condi- 
tional sale became absolute on the expiry 
of the year of grace. It is however con- 
tended on behalf of tlie respondents that 
as the mortgagees did not institute a suit 
for a declaration of their right as abso- 
lute i)roprietor3 of the mortgaged pro- 
perty, the mortgage must be deemed still 
to subsist and the mortgagors or some of 
them are entitled to redeem the mortgage. 
Reliance is placed on the ruling of their 
Lordships of the Privy Council in Forbes 
V. Aviecroo'ay}i ss([ B e gurn (l ). That ruling 

(1) [1803-6131 10 M. 1. A. 3-10=5 'wi "k7'1’~1? 

17 (P.C.). 


was considered by this Court in several 
oases which were referred to in the judg- 
ment of the Full Bench in AH Abbas v. 
Kalka Prasad (2). In that case it was 
held that the title of a mortgagee became 
absolute upon the expiry of the year of 
grace, if the foreclosure proceedings were 
held in accordance with the provisions of 
Regulation 17 of 1806. That, no doubt, 
was a case in which pre-emption was 
claimed in respect of a sale which had 
become absolute after the holding of fore- 
closure proceedings, but the question as 
to the date when the title of the mort- 
gagees as absolute owners of the property 
accrued had to be decided and was deci- 
ded. This ruling was approved of by 
their Lordships of the Privy Council in 
Batul Begum v. Mansur AH Khan (3). 

In that case their Lordships referring to 

the year of grace observed as follows ; 

“The mortgagee’s right of property had then 
become mature, and tho mere fact that he had 
not enforced that tight by a suit of possession 
does not affect the question.” 

The nutter is therefore concluded by 
the last mentioned decision and we must 
hold that, although no suit was brought 
by the mortgagees for a declaration of 
their right as absolute owners of the pro- 
perty, they acquired such right upon the 
expiry of the year of grace, provided, of 
course, that the proceedings upon the ap- 
plication for foreclosure were held in ac- 
cordance with law. The Court below has 
decreed the plaintiffs claim upon the 
landing that due service of notice of fore, 
closure had not been proved. It was held 
by the Privy Council in Norendra lYa- 
rain Siynjh v. Dioarka Lai Muudur (4) 
that the functions of the Judge under 
S. 8, Regulation 17 of 1806, were purely 
ministerial. In (he judgment in tliat case 

it was observed as follows : 

“Thoir LoriLhips, considering that the duties 
of the Zqiah Judge iu the matter of a foreclosure 
arc of a ministerial nature, considering the vast 
importance to mortgagors of tho notification, and ' 
the consequences which follow, if they do not 
redeem within the prescribed time, are of opinion 
that the service of it should be established by 
evidence in a suit like the present, which is 
brought, iu fact, to enforce tho foreclosure. The 
proceedings of the Judge are ox parte ; and even 
if the Judge examined the Nazir or tho person 
who served tho notice, it would be unsatisfactory 
that the estate of tho mortgagor should depend 
upon his opinion. Tho argument indeed was not 
pressed that it would bo conclusive, but it would 
be going far to say that it is of such authority as 

“('2)“u802ri4rAiirro5Ti'Tii7'^ “ 

(3) [1002] 24 All. 17=28 1. A. 248 (P C.). 

(4) [1877*76] 3 Cal. 307=5 I. A. IS (P.C.)- 
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to be prinfe faoie evidence, which should shift 
the onus of proof upon such an important point, 
and relieve the mortgagee from giving affirmative 
proof of the due performance of a condition 
necessary to be established before the foreclosure 
can attach upon the estate.’* 

Having regard to these observations of 
their Lordships, it lay heavily upon the 
mortgagees in this case to prove that the 
notice of foreclosure was duly served upon 
the mortgagors. The proceeding recorded 
by the District Judge in which he stated 
that the notice had been duly served 
would, in view of these remarks, be of 
very little weight in determining that the 
notice was duly and properly served. As 
has been stated above, upon the filing of 
the petition of 25th May 1882 notice was 
issued to the mortgagors. That notice is 
printed at p. 8 of the appellant*s book 
and at p. 9 we find an endorsement made 
on the notice on behalf of those on whom 
it purported to have been served. The 
translation of the endorsement as given 
at p. 9 of the appellants' book is not very 
accurate. We have referred to the en- 
dorsement as made in Hindi and we agree 
with the learned Subordinate Judge that 
the endorsement was to the effect that 
three notices and a copy of the petition 
were received by Rupan Khan for himself 
and for Mt. Lakhpati and Mt. Sobhagi 
and the remaining three notices were re- 
ceived by Swarath Khan for himself and 
for Chikhuri Khan and Mt. Gunjasi Kun- 
war. This endorsement therefore shows 
that notice was not served upon all the 
mortgagors, but only upon two of them. 
It seems that those who were acting in 
the interest of the mortgagees felt this 
difficulty and they accordingly got the 
serving officer to make a return in the 
terms mentioned in the report of service 
dated 22nd June 1882 printed at p. 10 of 
the appellants’ book. In that return, 
it was stated that the Musammats took 
the notices intended for them behind the 
door leaves and the males took them in 
the presence of the witnesses mentioned 
in the return. The serving officer was 
one Durga, who is now dead ; his evi- 
dence therefore could not be recorded in 
the present case. 

This report is inconsistent with the 

as to receipt of notice as 
contained on the back of the notice 
wnlten out by the Patwari Sheoambar 
Das. The Patwari Sheoambar Das and 
the persons who are said to have wit- 
nessed the endorsement %r 0 all dead. The 


defendants however have examined two 
witnesses with a view to prove that the 
notices were actually served upon the 
three female mortgagors and the three 
male mortgagors personally. These wit- 
nesses are Ram Lakhan Rai and Behari 
Rai. These two witnesses profess to bear 
out the report of the serving officer, but 
their statements are contradicted by the 
endorsement on the notices to which we 
have already referred. Furthermore, as 
pointed out by the learned Subordinate 
Judge, Ram Lakhan Rai has the same 
interest' as the mortgagees in this case 
and therefore his statement should be 
looked upon with great caution. There 

remains the'evidence of Behari Rai. The 
learned Subordinate Judge has given co- 
gent reasons for disbelieving this witness 
and we agree with him. We are also' of 
opinion that the return of the serving 
officer and the statements made by the 
two witnesses are not credible. 

The learned counsel for the appellants 
has askei us to take into consideration 
the statements contained in two deposi 
tions recorded by the District Judge in 
the course of the foreclosure proceedings. 
Those are the depositions of Alyar and 
Bhadesar Rai. These two persons are 
dead and the depositions are sought to be 
used as evidence under the provisions nf 
S, 33. Evidence Act. No doubt, the Zvt 
gagorswere parties to the proceedings 
relating to foreclosure, but it must be 
shown, in order to make the evidence of 
these two witnesses admissible, that they 
had an opportunity of cross-examining 
the witnesses. If. as it is contended on 
behalf of the plaintiffs, notice of fore- 
closure was not duly served on them, 
these depositions cannot be used as evi- 
dence to prove service of notice. We are 
therefore of opinion that these two depo 
sitions cannot be used in this case and 
the learned Subordinate Judge was ri«ht 
in not referring to them in his judgment. 
Ihe next piece of evidence on which the 

^ proceeding recorded 

in 18 J 2 by the revenue authorities in re- 
gard to the entry of names of some of the 
mortgacrees in respect of a portion of the 
mortgaged property. The order passed 
m 1892 appears to have been based on 
the foreclosure proceedings held in 1882. 
This order therefore can carry very little 
weight. Reference is made to a mortgage 
deed executed in 1894, but we do not 
think that that document carries us any 
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further. Upon a consideration of the 
whole of the evidence we are of opinion, 
in concurrence with the findings of the 
Court helow, that proper service of notice 
on all the mortgagors has not been estab- 
lished and therefore it cannot be held 
that the mortgage has been foreclosed and 
the defendants have acquired the abso- 
lute ownership of the property. The 
plaintiffs, who represent some of the 
mortgagors, are entitled to the decree for 
redemption granted to them by the Court 
below. We dismiss the appeal with costs, 
including in this Court fees on the higher 
scale. 

v.b./R'K* Appeal dismissed. 
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Richards, C. J. and Rafique, J. 
Amirullah — Defendant— Appellant. 

V. 

Easul Baksh — Plaintiff— Respondent. 
First Appeal from Order No. 141 of 
1918, Decided on 26th February 1919, 
against order of Dist. Judge, Gorakpur. 
D/- 30th July 1918. 

Transfer of Property Act (1882), Ss. 66 and 
68 — Mortgagee in possession discovering de- 
fect in title of mortgagor with respect to por- 
tion of mortgaged property— His duly is to 
demand fresh security and not to take secret 
mortgages from persons supposed to be 
owners. 

Where a mortgagee, alter receiving possession 
of the mortgaged property and continuing in 
possession undisturbed by the mortgagor or any 
other person, discovers a defect in the title of 
the mortgagor in respect to a portion of the pro- 
perty, his obvious duty is todemand fresh security 
from the mortgagor, and not to take secret mort- 
gages from persons whom he supposes to be the 
owners, as such transactions are calculated to 
prejudice the possession of the mortgagor. 

IP 293 0 1} 

Harihans Sahai — for Appellant. 

S. M. Sulaiman ’and Iswar Snran — 
for Respondent. 

Judgment. — This appeal arises out of 
a suit in which the plaintiffs seeks to 
sell certain property which was mortgaged 
to him. The mortgage was made in the 
year 1903 and consisted of two rooms 
(Nos. 35 and 36). The mortgage was in 
form ustrfructuary. It is admitted that 
the mortgagor put tlie mortgagee into 
possession. It is admitted that the mort- 
gagee’s possession has never been distur- 
bed, but the plaintiff alleges that in the 
year 1905 (that is two years after the 
mortgage and twelve years prior to the 
institution of the present suit) he dis- 
covered that there was a defect in the 


1919 

or 

mortgagor's title to one of the rooms, 
namely, No. 36 and that the mortgagor’s 
title to No. 36 was only to the extent of 
two-thirds. He alleges that having made 
this discovery he went to the persons 
whom he supposed to be the owners of 
No. 36 and the owners of the one-third 
of room No, 36 and that he took benami 
usufructuary mortgages of No. 36 and 
of one-third share in room No. 36. 
He does ailege in his plaint that after he 
had taken these mortgages, he called the 
attention of the defendant to the defect 
and asked for redress but the mortgagor 
paid no heed. He does not state when 
this was done or what was the nature of 
the redress which he asked for. There is 
no allegation in the plaint that as soon 
as the alleged defects were discovered, 
the plaintiff asked his mortgagor either 
to return him his money or to give him 
further security. 

The relief claimed by the plaintiff is 
somewhat startling. He asks that he 
should be entitled to realize his claim not 
by the sale of the entire property but 
only by sale of the two-thirds of room 
No. 35 to which he admits the mortga- 
gor’s title. Under the mortgage the 
income of the rooms was to go towards 
the payment of the interest on the prin- 
cipal sum. The plaintiff has quietly ap- 
plied this income in reduction of the 
mortgages which he obtained from third 
parties, and not against the. interest on 
the mortgage and the debt. The first 
Court dismissed the plaintiff’s suit. The 
lower appellate Court set*aside the decree 
of the first Court and remanded the case, 
apparently thinking that evidence would 
have to be gone into. If on the plaintiff’s 
own allegations he was not entitled to 
maintain the suit, the Court of first in- 
stance was justitied in dismissing the suit 
even without going into evidence, and it 
is from this aspect that we are consider- 
ing the present appeal. S. 63, T. P. Act, 
prescribes under what conditions a mort- 
gagee in possession can ask for the sale of 
the mortgaged property. The provision 
is that: 

“wbere tbc mortgagee being entitled to possession 
of the property, the mortgagor fails to deliver the 
same to him, or to secure the possession thereof 
to him without disturbance by the mortgagor or 
any other person,” 

and also: 

‘‘where hy any cause other than the wrongful 
act or default of the mortgagor or mortgagee, the 
mortgaged property has been wholly or partially 
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destroyed or tbe security is rendered insufficient 
as defined in S. 6G, the mortgagee may require 
the mortgagor to give him within a reasonable 
time another sufficient security for bis debt and 
if the mortgagor fails to do so, may sue him for 
the mortgage money.*’ 

Ifc is quite clear on the admitted facts 
that possession was given to the mortga- 
gee and that he was not distrubed by the 
mortgagor or any other person. The 
mortgaged property has not been wholly 
or partially distroyed and it seems to us 
more than doubtful whether the alleged 
discovery of some defect of title is a 
‘rendering of the security insufficient” 
within the meaning of the section. Even 
if it is, it was then the duty of the mort- 
gagee to come to the mortgagor and to ask 
him to give fresh security. It is admitted 
Ithat this was never done — at least not 
until after the mortgagee had gone to the 
rival claimants to the property and had 
secretly taken mortgages from them. It 
seems to us that nothing could be more 
inequitable than the conduct of the 
plaintiff- mortgagee in the present case. 
He clearly had no. right to take these 
secret mortgages and his bona iides may 
very much be doubted by the fact that 
instead of coming to the mortgagor, when 
ha alleges he discovered the defect, he 
did not do so until after he had entered 
into transactions with third parties which 
were calculated to prejudice very much 
the position of the mortgagor. We think 
that the Court of first instance was quite 
correct in dismissing the plaintiff’s suit. 
We allow the appeal, set aside the order 
of the Court below and restore the decree 
of the Court of first instance with costs 
in all Courts. 

V.B./r.k. Appeal allowed. 
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Richards, C, J. and Banerji, J. 

Gobardhan Das and oi/ters— Plaintiffs 
— Appellants. 

V. 

Anmole Singh and Defendants 

— Respondents. 

First Appeal No. 145 of 1916, Decided 
on 19th December 1918, from a decree of 
Sub Judge, Ghazipur. 

Mortgagor and Mortgagee— Purchase of 
portion of equity of redemption-'Decree on 
foot of prior mortgage paid off by purchaser 
“Decree on foot of subsequent mortgage 
made absolute— Order making decree on 
first mortgage absolute in favour of pur- 
chaser is illegal that decree having been 
discharged. 

Iq 1903 defendants purchased a share in cer- 


tain property, which was included in two mort- 
gages in favour of the plaintiffs. Plaintiffs had 
in the meantime obtained a decree on foot of the 
prior mortgage, which had been made absolute. 
In 1906, the defendants paid off that decree. 
Subsequently tbe plaintiffs obtained a decree on 
foot of the second mortgage, which was made 
absolute and in execution whereof the plaintiffs 
purchased a portion of the mortgaged property. 
The defendants were made parties to this suit. 
Before the purchase by the Jiaintiffs however the 
defendants obtained an order, without making 
tbe plaintiffs parties to the application, that the 
deeree on foot of the first mortgage be made 
absolute in their favour, and in pursuance of 
that order sought to put the property up to sale. 
Plaintiffs thereupon brought a suit for a declara- 
tion that the decree on the foot of the first mort- 
gage could not be executed as against them and 
that the defendants were not competent to bring 
the property to sale under that decree. 

(l)sthat the decree on the foot of the 
first mortgage having been discharged by the 
defendants had become incapable of execution 
and that therefore the order making the decree 
absolute in favour of the defendants was illegal; 

[P 294 0 2] 

(2) that the defendants had no right to bring the 
property to sale in execution of the first decree. 

[P 295 C 1] 

Tej Bahadur Sapru — for Appellants, 
iff. L. Agarwala — for Respondents. 
Judgment. — The facts connected 
with this appeal are extremely com- 
plicated but as they are admitted and 
the only question involved is one of law, 
they can be stated with little detail. 
There were three mortgages, one of the 
year 1874, one of the year 1886 and one 
of the year 1888, They were in favour 
of the same mortgagees (who, as a matter 
of fact, were the predecessors-in-title of 
plaintiffs 1 and 2). In the year 1903 
the father of the respondents purchased 
an 8-anna share in mauza Beli, which 
was part of the property included in all 
three mortgages. This purchase was by 
private treaty. A decree was obtained 
in the year 1895 on foot of the first 
mortgage, and that decree was made 
absolute in 1896. Subsequently another 
decree was obtained on foot of the other 
two mortgages in 1906 and made absolute 
in 1907. The plaintiffs in the present 
suit purchased at an auction sale, held 
in execution of this last mentioned 
decree, certain portion of the mortgaged 
property. Their purchase was in 1911. 
Before that however in 1906 the father 
of the respondents had paid off all that 
remained due on foot of the decree of 1895 
in order to save the property he had 
purchased in 1903 from being sold. The 
plaintiffs, who were decree-holders in 
the decrees obtained on foot of the mort. 
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gages of 1886 and 1888, made fche father 

of fche respondents a party to feheir suit 

and execution proceedings because he was 

in possession of portion of the mortgaged 

property. Before the sale he became 

interested in fche property inanother way, 

namely, because he had paid off all that 

remained due on foot of the decree of 
1695. • 

Whether fche father of fche respondents 
could or could not have taken any steps 
in fche execution proceedings, which 

would have safeguarded him as regards 

the payment he had made in discharge 
of fche decree of 1895, is not very clear 
but as a matter of fact nothing was dona. 
The respondents, however in 1909 ap- 
plied to fche Court for an order declarin'^ 
the decree of 1895 to be absolute in 
their favour. The object of this applica- 
tion was, of course, to enable, if possible, 
the respondents to execute fche decree of 
1895 and so to recover the Rs. 7,000 odd 
which had bean paid to save the 8 annas 
share in mauza Beli. The respondents 
did not make the plaintiffs party to this 
application and an order was made by 
the Court in fche terms asked for in the 
absence of fche plaintiffs. Subsequently 
when the plafciffs found that the res- 
pondents, in pursuance of fche order they 
obtained, were about to put fche property 
up to sale, they instituted fche present 
auifc^ for a declaration that the decree of 
1895 could not be executed as against 
them and that fche defendants were not 
competent to bring the property to sale 
under that decree. The Court below 
has dismissed fche plaintiff’s suit. In 
appeal it has been contended that fche 
defendants have no right to bring fche 
property to sale under the decree of 1895, 
and that if I lie respondents had any re- 
medy they should have assorted it when 
they were made parties to the execution 
proceedings when the plaintiffs wore exe- 
outing the decrees obtained on foot of fche 
mortgages of 1880 and 1888. The case is 
by no moans free from difficulty. 

There can bo no doubt thafc'tho father 
of the respondents paid oil' a substantial 
sum which was duo on foot of the decree 
obtained on the earliest mortgage of the 
three, that is the mortgage of 1871; and 
it would appear that ho has (or at least 
had), some equity, provided he was able 
to onforco it. All that we have now to 
decide is whether or not he can enforce 
it by bringing the i»roporty to sale on 


foot of fche decree of 1895 in the events 
which have happened. A moment’s con- 
sideration will show that when fche 
father of fche respondents paid fche sum of 
Rs. 7,000 odd, the payment had fche 
. effect of fully discharging fche decree of 
1890. The decree having been dischar 
gad it was incapable of being executed. 
Mr. Agarwala asked us to hold that in 
the events which have happened fche 
decree had vested by operation of law 
in fche father of fche respondents within 
fche meaning 0. 21, R. 16. and that, 
therefore they ought to be allowed to 
execute fche decree and that their ap- 
plication to the Court was in effect an 
application to execute fche decree. We 
cannot hold that the father of fche res- 
pondents became fche transferee of fche 
decree. In fche first place there was no 
transfer, and in fche next place, as 
already stated, the decree ipso facto came 
to an end with fche payment of the 
money. The decree was fully satisfied 
and could not be further executed by fche 
decree holder or any other person. What 
the father of fche respondents ought to 
have done (if he could) was to have paid 
fche money to the decree holders and 
taken a transfer from them instead of 
paying the money into Court, in which 
case he would clearly be entitled to exe- 
cute tiie decree. It seems to us that fche 
order of fche Court making the decree 
absolute in favour of the father of the 
respondents was an illegal order. In thej 
first place, the decree had already been! 
made absolute years before. In the nextl 
place, it follows from Nvhab we have al- 
ready said that the decree having been 
discharged, it was no longer capable ofi 
being made absolute. Mr. Agarwala next' 
contends very strongly that under S. 47, 
Ci\il P. C., we should treat the applica- 
tion made for an order absolute, as a suit. 
This seems open to numerous objections! 
in the first place, we have not the up. 
jilication before us at all. 

Me are not dealing with an appeal 
connected with an application for 
execution. We are dealing with a suit 
bioiight by a party who seeks a 
declaration that this jiroperty cannot be 
brought^ to sale. This consideration 
alone disposes of the argument. It is 
next contended that the Court below 
in effect troatel the application as an 
application (or execution, and the pro- 
perty could be sold in execution of the 



Bhargava & Co. V. Jagan Nath Allahabad 295 


1^19 

decree. To a, great extent this argument 
has been already dealt with by what we 
have said above; but it would appear 
from the decision of their Lordships of 
the Privy .Council in* Oopi Narain 
Khanna v. Bansidhar (l) that the plain- 
tiffs’ rights, if any, must be asserted by 
a separate suit. We allow the appeal, 
set aside the decree of the Court below 
and grant the plaintiff a decree declaring 
-that the property is not liable to sale 
under the order absolute obtained by the 
respondents in respect of the property 
mentioned in the plaint. The appellants 
will have their costs in both Courts. 
v.B./r.k. Appeal allowed. 

(ly [1905] 27 All. 225=32 I. A. 123=8 Sar. 
799 (P, 0.). 
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Rafiqde and Walsh, JJ. 

G. S. Bhargava and Co. — Defendants — 
Petitioners. 

V. 

Jagan Nath^Bhagioan Bass — Plaintiffs 
— Respondents. 

Civil Eevn. No. 34 of 1919, Decided on 
26th April 1919, fromorderof Sub-Judge, 
Agra, D/- 6th February 1919, 

(a) Civil P. C. (1908), Ss. 20 and 21— De- 
fendants carrying on business at Delhi — Their 
broker agreeing to sell goods to plaintiffs at 
Agra at lower price — Agreement ratified by 
defendants at Delhi — Contract having been 
made at Delhi, Agra Court had no jurisdic- 
tion to entertain suit for damages by plain- 
.tiffs. 

Defendants, who wete carrying on business at 
Delhi, authorized their broker to sell certain 
goods at a certain price. The broker agreed to 
sell the goods to the plaintiffs at Agra at a lower 
price. This agreement was subsequently ratified 
by the defendants at Delhi. Plaintiffs brought 
-a suit against the defendants for damages for 
breach of the contract in the Agra Court: 

Held: that the contract having been made at 
Delhi, the Agra Court had no jurisdiction to 
entertain the suit. [P 297 C 2] 

(b) Civil P. C. (1908), Ss. 20 and 21-High 
Court can interfere with order passed vn 
investigating objection as to place of suing. 

Where an objection to the place of suing is 
investigated and a formal order is passed by the 
Court in respect thereof, the High Court has 
jurisdiction to interfere with the order in revi- 
sion. [P 296 C 1] 

(c) Civil P. C, (1908), S. 115-Examination 

•of evidence by Court of Revision is for seeing 
whether jurisdiction is assumed. 

When a Court of Revision looks into the evi- 
dence, it does so with a view to determine whe- 
ther the subordinate Court has assumed a juris- 
diction which it did not possess. (.P 296 C 1] 

L. M. Banerji — for Appollants. 

Narain Pershad Asthana — for Reg- 
pondents. 


Judgment. — We have come to the 
conclusion that this application must be 
granted. The circumstances of the case 
are exceptional and the form in which 
the matter comes before us is also excep- 
tional. We do not propose to lay down 
any general proposition as to what ought 
or ought not to guide this Court in inter- 
fering in revision with what may be 
called preliminary, interlocutory or sub- 
sidiary orders made by the Courts below. 
In this particular case a substantial dis- 
pute has arisen with regard to a contract 
made between two business men carrying 
on business respectively at Agra and 
Delhi. The purchasers under tha con- 
tract, having reason,, as they allege, to 
complain of the performance of the con- 
tract, sued the vendors for damages in 
the Subordinate Judge’s Court at Agra. 
The defendants were the vendors carry- 
ing on business at Delhi and at the ear- 
liest possible opportunity they took the 
objection that, inasmuch as the contract 
was made at Delhi and was by its terms 
to be performed outside the Agra juris- 
diction, the Court at Agra had no juris- 
diction to entertain the suit at all. 
Thereupon without objection by either 
party, the Subordinate Judge entertained 
that objection as a matter wholly inde 
pendent of the merits of the suit which 
be had to determine, if it turned out that 
it was within his jurisdiction to deter- 
mine, and evidence was called on both 
sides and considerable argument took 
place on either side and eventually an 
elaborate judgment was written upon the 
sole but important question, “is the suit 
cognizable by this Court?” The learned 
Judge himself says it was thought proper 
to decide the question of jurisdiction first. 
He decided that question in favour of the 
plaintiffs on the ground that the contract 
was made in Agra. An order was drawn 
up on 2Qd February 1919 in the follow- 
ing terms: 

“This case comraing on for disposal on Gtli 
February 1918, it is ordered that the C’^se is 
cognizable by this Court.” 

It is not contended that there is an 
appeal from that order. We have coma 
to the conclusion that it is impossible to 
say that such an objection, dealt with in 
the way this objection was dealt with by 
what really amounted to a trial by a very 
careful and thorough judgment ending 
in the formal order of the Court, is not 
a case decided in which no appeal lies 
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within the meaning of S. 115, Civil P. C. 
We think sufficient justification foi- tak- 
ing that view is to he found in the recent 
decisicn of the Privy Council in Bala, 
kri^ina Udayar v. Vasndeva Aiyar (1). 

vVe do not desire to differ in any way 

from the general rule which has been laid 
'doiyii that an application of this kind in 
revision ought not to be treated as an 
appeal; that findings of fact bearing upon 
an issue properly before a Court cannot 
be and ought not to be reviewed by the 
Oourt exercising revisional jurisdiction; 
u without discussing the cases upon the 
point, we think the trend of authority in 
the various fligh Courts in India is to 

Stated than in the language of Mooker- 
jee, •)., in the case of Rashmoni Dasi v 
'panada Sundari Dasi (2) that 

wlietwVl ^ u ‘a determine 

I nr? 1- ®«bordmate Court has assumed a 

jurisdiction which it did not possess.- 

effectVoT® recently given 

eaect to by a judgment of Eyves J as 

he was then sitting in this Court'in June 

Ball Lai V. 

Daldeo Narain (3), the reasoning oi 
hich we entirely approve and adopt. 

on the n'lvd ‘o consider whether 

therA before the Jearned Judge 

SffvT ‘■®^‘!^,^°y‘hing which could 

dkt n r 'rad juris- 

A«ra Wfi I ®°'rl^ract was made at 
that fb^ ‘•’s conclusion 

ct w th As a matter of 

we do not dil f" e.xoeptions, 

fact h,H ^ conclusions of 
whollv Judge unfortunately 

I e Lnn ' l^^rgain, and 

acl, f ° contract with a binding 
acceptance. The facts as sworn to may 

be simply stated. One Kanhaiya Lai 

who .9 said to be a broker or agent for 

he defendants, was endeavouring to ob- 

suitable for use as tents, for the defen- 

dants at Delhi from jiersons in A''ra It 
may here he observed that it has been 

assumed that be was an agent of ^ 

ndants. There is not a scrap of evi 
_ei ^f the plaintiffs , and that state. 

“' I'c rV'-’V. ™3=f0 

J. C . 050=44 I. A. 2Gl (P. C.). 

!o! -^^^=20 J C 2'‘5 

(^) LIOIS] JO All. 074=48 I. C li. 
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roenfc is consisticnfi with the broker being 
^ they often are, agent for both parties.' 
He may have been an agent for the pur- 
chasers; he may have been an agent for 
the vendors; he may have been an agent 
for both parties. Like most brokers he 
was extremely anxious about earning his 
commission, as is made clear by the evi- 
dence, but it is not clear from whom he 
expected to receive it. The best test of 
a man’s employment is the question, 
who is liable to pay his commission. 

It may be assumed for the purpose of 

this inquiry only that he was the agent 
of the defendants. He had an interview 

with one of the members of the defen- 
dant firm in Delhi and having represented 
that there were purchasers of this dusuti 
at Agra he obtained from them two type- 
written.forms. This method of making a 
contract is one very commonly adopted 
among mercantile people; one document 
constitutes the offer, and the other con- 
stitutes the acceptance, both of them 
being left blank both as regards the name 
of the purchaser and the contract rate, 
neither of which were known at that 
time. He was told that the defendants 
were ready to sell at Es. 1-13-0 or 
Es. 1-12-6 per lb. and he went to Agra 
with these two documents. Eventually 
ne obtained an offer for Es. 1-12. 0 from 
the present plaintiffs. That offer was 
signed by Bankey Lai, a member of the 
plaintiff firm, addressed to the defendants 

at Delhi and the blank for the price was 
filled in with Es. 1-12-0 per lb. At the 
same time according to the plaintiffs’ evi- 
dence which we see no reason to discredit 
upon this point, the plaintiffs’ clerk filled 
in upon the other form intended for 
acceptance the name of the plaintiffs’ 
firm, as purchasers and the price It is 
to be observed that this price was less 
tjpn the price which the defendants had 
told Kanhaiya Lai they were prepared 
to accept and there is not a scrap of evi 
dence. indeed everything in the case in- 
cluding the documents points to the 
contrary, that the defendants authorized 
Kanhaiya Lai to complete a binding con- 
tract on their behalf on anv terms that 
be was able to negotiate. This conclu- 
sion. we understand, the learned JudoQ 
came to as a matter of law or inferen "e 
What invalidates the finding to our mind 
IS that It IS absolutely out of the ques- 
tion that the defendants armed their 
agent with documents formally signed 
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by them a3 binding contracts with the 
price left blank, and with carte blanche 
authority to fill them up for any price 
which he saw fit to arrange. 

Such a proceeding is almost incredible 
on the part of a reasonable business firm. 
What actually happened is testified to by 
the direct evidence of Keshab Deo, one of 
the members of the defendant firm, and 
is confirmed in every possible way by the 
documentary evidence. Having arranged 
this price with the plaintiffs and confi- 
dent that he would persuade the defen- 
dants to accept it, he wired to the 
defendants at Delhi that he had sold. 
The learned Judge attaches great import- 
ance to this telegram. So do we, but we 
think it points exactly in the opposite 
direction to that which the learned Judge 
thinks it ought to be taken. So far as 
Kanhaiya Lai was concerned, he had sold 
in the. sense that he had arranged a sale 
for his principals but he had no authority 
to complete the contract and if he had, 
there would have been no necessity for 
his journey to Delhi. He went to Delhi 
personally to report what he had done. 
He was at once rebuked by his principal 
for having used the word “sold” in the 
telegram. His explanation was that it 
was a piece of commercial license to pre- 
vent the defendants disposing of the goods 

anywhere else and he then, and we are 

satisfied for the first time, at that inter- 
view disclosed to the defendants the price 
at which he had arranged to sell. The 
defendants not unnaturally pointed out 
that it wat not the price which they had 
told him they were willing to accept 
According to Keshab Deo he made an 
almost piteous appeal to them in his own 
interest as well as in the interest of the 
defendants to close the bargain and the 
bargain was then accepted. There are to 
our minds two pieces of internal evidence 
upon the document itself which the 
learned Judge has wholly left out of 
view which conclusively show the truth 
of this story. The signature of the 
vendors, the accepting firm, is dated 8th 
August, the day after the telegram, the 
day after the blanks had been filled’in at 
Agra, the day of Kanhaiya Lai’s inter- 
view with his principals at Delhi. The 
second point is that the writing of the 
signature of the name of the firm across 
the stamp accepting the contract is the 
same as the intials G. S. B. against the 
price which bad been filled in, in the con- 
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tract. The plaintiffs' clerk made a feeble 
attempt to claim that these initials had 
been put there by him but receded from 
that position on looking at the document. 

We are satisfied that the terms were 
initialled by the same person who signed 
the document. Under these circum- 
stances the learned Judge, having wholly 
ignored the importance of the fact that 
the document was in fact signed and the 
contract completed by the defendants 
themselves as principals, has, therefore 
failed to investigate the question where 
and under what circumstances that which 
alone would make the contract a binding 
contract in law at all took place.' He 
has assumed jurisdiction over a matter 
which, if he had properly applied himself 
to the facts, he was bound to hold he had 
no jurisdiction to try. Revision is a dis- 
cretionary jurisdiction but in an impor- 
tant matter of this kind, if the law en- 
ables us to do it, it is to the best interests 
of the parties themselves and of the 
public that if these preliminary questions 
can be finally determined by an authori- 
tative decision before all the expense, 
annoyance and waste of time of a pro- 
longed litigation, it is better that it 
should be done, and we therefore quash 
the order of 10th February and direct 
the plaint to be returned for presentation 
to the proper Court. The applicants 
must have their costs of this application. 

v.b./r.k. Order quashed. 
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PiGGOTT AND WaLSH, JJ. 

Mt. Amina Bibi and a7mi/ier— Appel- 
lants. 

V. 

Bama Shankar Misra — Respondent, 

Execution First Appeal No. 83 of 
1918, Decided on 2oth February 1919, 
from decision of Sub-Judge, Basti, D/- 
19th January 1918. 

(a) Decree— Construction— No general rule 

can be laid down. 

No general rule can be laid down for constru- 
ing decrees: each case must depend upon its own 
decree, tr20SC2] 

(b) Civil P. C. fl908), S. 35 — Unsuccessful 
mortgagor appellant even is liable for costs 
under ordinary rule. 

The ordinary rule that an unsuccessful appel- 
lant must personally pay the costs of his appeal 
admits of no exception in favour of a mortgagor. 

In the case of an unsuccessful appeil by a mort- 
gagor, the ordinary rule in equity is "that tho 
mortgagee is entitled to recover against him all 
the costs and expenses of maintaining or enforc- 
ing the security, provided he acts reasonably an 
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according to law, and further to add them to 
his security, that is to say, he is given both ro- 
m^ics, the personal remedy against the debtor 
and the remedy in specie against his security, 

, . , [P298 0 2; P 299 02] 

(cj Mahomedan Law — Guardianship — 
Dc facto— Mother de facto guardian of minor 
sons cannot give valid discharge for pay- 
ment made to minors— She does not come 
■with in Limitation Act (1908), S. 7. 

A Mobamcdan mother, who is de-facto guar- 
dian of her minor sons, having no authority to 
transfer or deal with the property of the minors 
•cannot give a valid discharge for any payment 
made to the minors, nor does she come within 
the exception to S. 6, Lim. Act, defined in S. 7 
of tfie Act. I^p 299 q 2 ] 

Abdul Raoof and S. M. Sulaiman—iot 
Appellants. 

Jung Bahadur Lai for Gohul Prasad— 
for Respondent. 

W^alsh, J. "Phis is an appeal arising 
out of an application by certain decree- 
holders, who are minors and represented 
hy their mother as guardian ad litem, to 
enforce against a mortgagor personally, 
or by sale of any property which can be 
lawfully sold in execution of a personal 
decree against him, an order for costs 
passed in an appellate decree of this 
High Court. A suit for sale was brought 
at a time when the money payable under 
the mortgage was statute barred. It 
resulted in a final decree for sale dated 
May 1912. One of the mortgagors appeal- 
ed from that decree, IJis appeal was 

dismissed on 28th May 1913 and hy the 
well-known authority of a Full IBench 
decision that decree became the final 
decree in the mortgage suit. Some of the 
mortgagors had transferrei] their interests 
and were not made parties to the appeal. 
This point has been relied upon by Dr. 
Suleman for the appellants, but in the 
view wo take of the other point in the 
case it is not necessary to say anything 
more about it. The final decree in the 
mortgage suit, as passed hy this High 
Court on airpeal, extended the time for 
payment hy the mortgagor for another 
six months from the date thereof and 
went on to direct the appellant to fray to 
the respondents a sum of Rs. 993-iO-O 
or thereabouts. The (luestion before ns 
IS. what is tho meaning of that decree; in 
other words, are the decree-holders en- 
titled to enforce that order for costs as a 
simple money docroo? The main dilli- 
cUity in tho argument before us has been 
the prcseuco in tho law reports of a by 
no moans inconsiderable number of au- 
thorities whicli are somewhat dillicult 
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to reconcile. We do not propose to dis- 
cuss these in detail. The Court below 
nob unnaturally decided to follow a two- 
Judge decision of this Court reported as 
Damber Singh v. Kalyan Singh (1), in 
which case the Judges construed the 
decree then before them as confining 
tho order for costs to an order making 
such costs recoverable only against the 
mortgaged property. We do not take 
the same view of this decision as the 
Court below, that is to say, it cannot be 
treated in the way in which a two Judge 
decision declaring the interpretation of a 
particular enactment, or laying down in 
definite terms some ’general principle of 
law, must be treated as a binding autho- 
rity upon other Courts of equal jurisdic- 
tion. It is merely an expression of opi- 
nion upon the interpretation of that par- 
ticular decree. On the other hand, there 
are reported cases in which Judges of 
this Court, my brothers Piggott, J., 
Tudball, J. and Chamier, J.,and in anun. 
rei)orted case my brother Rafique, J. have 
construed other and somewhat similar 
decrees in the sense in which the appel- 
lants ask us to construe tho decree now 
before us. All we can say is that it is 
impossible to say in every case, where 
the circumstances are not necessarily the 
same, that because one Judge has con- 
strued a decree in one way, another Judge 
is bound to construe a similar decree in 
the same way. The real trouble is that 
all these decided cases have got into the 
reports at all. They bind the parties 
and nobody else. 

We think that the true solution can- 
not bo better expressed than it is in the 
judgment of the learned Chief Justice of 
the Calcutta High Court leported as Mo- 
hungaOjhav.BamBahadurl^}, in which 
he pointed out that each case must de- 
pend upon its own decree. There is 
nothing in this decree to indicate any 
speciil restriction upon the rights given 
to tho decree liolders. The ordinary! 
penalty of an unsuccessful appellant is! 
that lie must personally pay the costs of' 
his appeal. There is no reason or princi-j 
pie why an exception should be made iui 
favour of mortgagors. It would be very! 
much against the interests of the mort'- 
gagors if it \scre so because wore there 
such a recognized principle in every ap- 
peal hiought by a mortgager, a mortgagee 

ll) tiOlSl 10 Ail. 10J=iJ 1 . 0 . obi: 

(•->) [1912] 15 I. C. 23. 



Mt. Amin4 Bibi V. Bama Shankar (Walsh, J.) Allahabad 299 


it seems to ni 0 i would have an irresis- 
tible claim for an order of security for 
costs, otherwise he would be compelled 
to run the risk of the dilatory and ob- 
structive proceedings of the mortgagor 
exhausting the value of the security and 
being left in the cold as regards the costs 
which the law clearly contemplates he 
ought to recover. Nor is there any rea- 
son why the rights of the mortgagee to 
recover the costs of the failure of an un- 
successful appeal by a mortgagor should 
be held to be limited to either one or 
other of his alternative remedies, either 
personally or against the mortgaged pro- 
iperty. 

The ordinary rule in equity is that 
a mortgagee is entitled to recover against 
3. mortgagor all the costs and expenses 
of maintaining or enforcing the secu- 
rity provided he acts reasonably and ac- 
cording to law and further to add them 
to his security, that is to say. he is given 
both remedies, the personal remedy 
against the debtor, and the remedy in 
specie against his security. S. 35, of the 
Code provides that costs shall be in the 
discretion of the Court, but that when 
they do not follow the event tho Court 
shall state its reasons. The event in the 
case of an unsuccessful appeal by the 
mortgagor is obvious. By bringing the 
appeal at all he has impliedly under- 
taken, and made himself liable personally 
to pay any expenditure which his failure 
may throw upon the opponent. And 
speaking for myself, and I think ray bro- 
ther agrees, it seems to me that the bur- 
den is upon an unsuccessful appellant, if 
he wants to exclude any alternative under 
which he may be eventually made res- 
ponsible for the payment of the costs 
which the law intends in the ordinarv 
course he shall pay, to make an applica- 
tion to the Court dismissing his appeal 
for that purpose, and to see to it that the 
decree makes it clear that that head of 
liability is expressly excluded. And it 
ought to be clearly understood and can- 
not be too strongly impressed upon mem- 
bers of the Bar in such cases to see to it 
that the decree ultimately drawn up in 
accordance with the recognized principle 
which I have just enunciated, and the 
decree writers in the oiFice ought to pay 
particular attention to this matter. In 
our opinion the plaintiffs, now known in 
the High Court's decree as the respond- 
ents, should got their costs against the 


appellant and the decree renders the ap- 
pellant personally liable for the same. 

Ob the face of it the application in this 
case is statute barred. Mr. Jung Baha- 
dur Lai having a decision in his favour in 
the Court below was entitled ' to take the 
objections here. It has not been dealt 
with at all on the merits iu the Court 
below, and we have had therefore to be 
careful to sea whether we ought not to 
send the case back for further considera- 
tion. The facts are not in dispute. It 
is admitted that the decree-holders are 
minors, and the only fact relied upon to 
take the application out of the saving 
clause of S. 6, Lim. Act, is the fact that 
Mt. Amina Bibi is their mother and her- 
self their natural guardian or what the 
Privy Council calls tlm de facto guardian 
and that she is also guardian ad litem of 
these minors. If it had been up to that 
time debatable ground in India, it has 
now by a recent judgment of the Privy 
Council reported a.Qlmamba7tdi v. Sheikh. 
Haji Mutsaddi (3) been made quite clear 
and binding upon us that a Mahomedan 
mother, who is de facto guardian in such 
circumstances as these, has no authority 
to transfer or deal with the property of 
the minors and therefore obviously could 
not give a discharge for any payment 
made to the minors. Therefore this 
guardian does not come within tlie ex- 
ception to S. G, which is deGned in S. 7, 
Secondly, it is said that she was guardian 
ad litem, bub 0. 32, B, 6, makes it quite 
clear that she could not give a discharge 
or settle or compromise on behalf of the 
minors without the leave of the Court. 
That in itself shows that she does not 
correspond to the definition of a person 
able to give a discharge under S. 7. 

Under these circumstances it would be 

idle to send the case back. It is quite 
clear that the application was within 
time and must succeed. I would tiiero- 
fore allow the appeal, set aside the do-* 
cree of the Court below and dismiss tlie 
objection of the judgment-debtor with 
costs. 

Pigsfott, J.— I agree. 

V.B./R.K. Appeal accepted. 


(3) A. I. R. 1918 P. C. U=-i7 1. G. 513 = 15 Cal 
878=45 1. A. 73 (P C.). 
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Tudball, J. 

Narain Das and another — Applicants. 

V. 

Opposite Party. 

Criminal Eevn. No. 518 of 1918, De- 
cided on 2nd September 1918, from an 
order of Magistrate, First Class, Garhwal. 

Penal Code (1860), S. 448 — School started 
by complainant in building erected by public 
subscription — School closed down on rival 
school being started — Accused taking pos- 
session of school in absence of complainant 

Accused held not guilty of offence under 

S. 448. 

Complainant started a school in a building 
erected by public subscription. On another school 
being started his pupils all left him and he closed 
down and went away. In his absence the ac- 
cused took possession of the building on behalf 

of the rival school and started to hold certain 
classes in it. 

Held'. (1) that the complainant was not the 
owner of the building nor had it been entrusted 
to him and that it was impossible to say that 
the accused intended to insult or annoy him: 
the accused were therefore not guilty of an 
offence under S. 448, I. P. C. iP 300 0 1,2 ] 

Satya Chandra Mukerji — for Appli- 
cants. 

B. M alcomso7i — for the Crown. 

Judgment. — The applicants have been 
convicted of criminal trespass under 
S. 448, I. P. C., and have been sentenced 
to fines of Rs. 10 and Rs. 20, respect- 
ively. The Magistrate has written a long 
and detailed judgment in whicn he has 
set out the facts very clearly. The school 
bilding, which is the subject-matter of 
the dispute, was clearly not the property 
of the complainant in the case. It was 
built by public subscription and he 
started a school in it with the assistance 
of certain persons whom he subsequently 
refused to allow to interfere with his 
management of the school. On another 
school being started his pupils all left 
him and he closed down. He went away 
and in his absence the applicants and 
. certain others took possession of the main 
building on behalf of the other school, 
which is also a public institution, ar>d 
started to hold certain classes in it. The 
complainant returned and put a lock 
upon the building which the opposite 
party at once removed. On these facts 
the Magistrate has held that the appli- 
cants have committed criminal trespa's 
in that they entered upon the property 
with the intention of annoying the com- 
iplainant. It is quite clear that there 
was no such intention in their minds at 
all. The intention with which they en- 
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tered upon the property had nothing to^ 
do with the annoying of the complainant, 

and it is also very doubtful whether he 
was in possession of the building at the 
time when the entry was made. It was 
not his building nor had it been en- 
trusted to him. He had closed the school 
and had gone away, and it is impossible 
to say that the applicants entered upon 
the building in order to insult or annoy 
him. On the facts found the applicants 
ought to have ben acquitted. I allow 
the application and set aside the con- 
victions and sentences. The fines, if paid, 
will be refunded, 

v.B./R.K. Application alloxoed. 
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Knox, J. 

Emperor 

v. 

Bam Char an — Accused. 

Criminal Ref. No. 768 of 1918 Decided 
on 10th December 1918, by Sees. Judge, 
Cawnpore. 

Income-tax Act (1886), Ss. 34 (b) and 46 
— Notice — Delivery o^f notice by unregistered 
post — Conviction for not complying with 
such notice is consequently illegal. 

Delivery of a notice by unregistered post does 
not amount to the service required by S. 46, 
Income-tax Act. 

Therefore, a conviction under S. 34 (b), Income- 
Tax Act based on the failure to comply with 
notice sent by unregistered post is not maintain- 
able. [P 300 0 2], 

B. Malcomson — for the Crown. 

Judgment, — Ram Charan Agarwal 
was convicted of an offence under S. 34 
(b), Income-tax Act and ordered to pay a 
fine of Rs. 104. He maintains that the 
notice in question never reached him and 
that he is therefore not guilty. It ap- 
pears from the statement made on the 
case by the learned Sessions Judge of 
Cawnpore that though the notice was 
sent through the post office at Cawn- 
pore, it was sent in the ordinary post 
and was not registered. The learned 
Sessions Judge maintains that it is neces- 
sary, before formal act of service by post 
can be held to exist, to prove that the 
letter was sent by registered post. This, 
letter was not sent by registered post! 
and I agree with the learned Sessions! 
Judge that delivery by unregistered post; 
would not amount to the service re-i 
quired by S. 46, Income-tax Act. I set' 
aside tlie conviction and sentence and 
direct that the fine, if paid, be refunded. 

V.B./R.K, Conviction set aside. 
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Richards, 0. J. and Rafiqde, J. 

Ram Bharosa Saku — Defendant — Ap- 
pellant. 

V. 

Mt. Kahutra — Plaintiff — Respondent. 

Second Appeal No, 1137 of 1917, Deci- 
ded on 13th February 1919, from decision 
of Addl. Judge, Gorakhpur, D/- 27th 
June 1917. 

Limitation Act (1908), Art. 10 — Property 
mortgaged by conditional sale in 1907 — Fore- 
closure decree by plaintiff in 1913 — Pro- 
perty transferred to defendant in 1914 — 
Suit for pre-emption by plaintiff in 1915 on 
hasis of entry in wajibularz — If custom 
proved was wide enough to include mortgage 
suit held barred under Art. 10— If custom 
did not include mortgage no right of pre- 
emption arose — Pre-emption, Custom. 

Gectain property was mortgaged by way of con- 
ditional sale in 1907. The mortgagee obtained a 
foreclosure decree in 1912, which was made ab- 
solute' in June 1913. In April 19U the property 
was transferred to the defendant and in June 
1915 the plaintiff brought a suit for pre-emption 
on the basis of an entry in the wajibularz : 

Held ; (1) that if the custom proved was suffi- 
ciently wide to include a mortgage, then the 
ptaintifi’s cause of action arose when the mort- 
gage was made and limitation having begun to 
run from the date of the registration of the 
mortgage, the suit was barred under Art. 10. 
(2) that if, on the other hand, the custom was 
not sufficiently wide to include a mortgage, then 
no right of pre-emption arose by reason of the 
fact that the mortgagee had obtained a decree ab- 
■solute upon the mortgage. [P 301 C 2; P 302 C 1] 

Sital Prasad Ghose — for Appellant. 

Surendra Nath Sen — for Respondent. 

Judgment. 'This appeal arises out of 
a suit for pre-emption. It appears that 
the property was mortgaged as far back 
as the year 1907. The particular form of 
mortgage adopted was what is called a 
mortgage by conditional sale. No suit was 
then instituted to assert any right of 
pre-emption. A foreclosure decree was 
obtained in 1912, which was made abso- 
lute on 7th June 1913. Again no attempt 
was made to assert any right of pre-emp- 
tion. The property was then transferred 
to the appellant on 1st April 1914 and 
the present suit was not instituted until 
the 26th June 1915, that is, more than a 
year after the transfer in favour of the 
defendant vendee was registered. If pre- 
emption was sought by virtue of this 
last mentioned deed of transfer, it is quite 
clear that it was barred under Art. 10, 
Dim. Act as being brought more than one 
year after the registration of the sale 
deed. The plaintiff however based her 
.cause of action on the making of the de- 
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oree absolute in the foreclosure suit, and 
then by applying Art. 120, Lim. Act, at- 
tempted to show that the suit was filed 
within time. The contending defendant 
pleaded that there was no custom, that 
the custom did not apply to transfers by 
way of mortgage and that the suit was 
barred by limitation. 

We think that the first point to be con- 
sidered in this case is what was the cus- 
tom assuming that there was any right of 
pre-emption at all. The only evidence 
was that afforded by the entry in the wa- 
jibularz. This does not on the face of it 
purport to record any right on the occa- 
sion of a mortgage. We must bear in 
mind that the mortgage of 1907 was made 
long after the passing of the Transfer of 
Property Act in one of the recognized 
modes of mortgaging property. It would 
seem therefore that if there was no 
right of pre emption when the mortgage 
was made, ‘that right could not accrue at 
a' later stage when the mortgagee took 
steps to enforce the mortgage unless a 
custom giving such a right was proved. 
In the present case there is absolutely no 
evidence of any such custom. The learned 
advocate, on behalf of the respondent, 
has contended that in all cases in which 
a custom of pre-emption on sale is proved 
the right of pre-emption can be enforced 
at any time within six years after a com- 
plete transfer has been carried out by 
means of a suit on the mortgage and sale 
of the property in pursuance of the mort- 
gage-decree. If this proposition were cor- 
rect, it would certainly lead to astound- 
.ing results. A number of cases have been 
cited as to what is the period of limita- 
tion for pre emption suits. But all these 
cases proceed on the basis that the right 
of pre-emption had accrued on a particu- 
lar date and the question was whether 
on that assumption Art. 10 or Art. 120 
applied. 

It is quite clear that if a right of pre- 
emption accrues on a particular date and 
if the case cannot be brought within the 
provisions of Art. 10, then Art. 120 must 
apply. We do not think that any of these 
cases are applicable to the present case, 
once it is decided that the custom proved 
in the present case was not a customi 
which entitled the pre-emptor to pre-| 
emption upon the making of tlie decree; 
absolute. In our opinion if the cu9tom| 
proved were suEQciently wide to includei 
a mortgage, then the plaintiff’s cause of 
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action arose when that mortgage was 
made and the year of limitation would 
run from the date of the registration of 
the mortgage. If on the other hand the 
custom is not sufficiently wide to include 
a mortgage, then it seems to us that no 
right of pre-emption arose by reason of 
the fact that the mortgagee obtained a 
decree absolute upon that mortgage. For 
these reasons wo allow the appeal, set 
aside the decrees of both the Courts be- 
low and dismiss the plaintiff’s suit with 
costs in all Courts. 

v.b./e.k. Appeal alloioed, 

A. I. R. 1919 Allahabad 302 (1) 

Knox, J, 

E VI per or 

V. 

Sarju Mallah — Accused. 

Criminal Eef. No. 804 of 1918, Deci- 
ded on 11th December 1918, by Sess. 
Judge, Benares. 

Penal Code (1860), S. 403 — Cri minal mis- 
appropriation — Constable appropriating 
strayed sheep is guilty under S. 403. 

A sheep intended for sacrifice at the Id escaped 
and strayed away from its owner and was 
captured the next day by the accused, who was 
a constable. The latter instead of sending the 
animal to the pound kept it. A few days later 
he was transferred to another Thana. lie took 
the sheep with him to the second Thana and kept 
it there. 

Held: that the accused was guilty of an offence 
under S. 40;.'. ' [p 302 U 2] 

Judgment. Sarju Mallah employed 
in the River Police of Benares has been 
convicted of an offence under S. 403, 
I. P. C., and sentenced to one month’s 
rigorous imprisonment. The Sessions 
Judge of Benares has referred the case to 
this Court with a recommendation that 
the conviction and sentence be set aside, 
lie has forwarded along with his recom- 
mendation an explanation from the Joint 
Magistrate of Benares who convicted and 
sentenced the accused. It appears that 
a sheep intended for sacrifice at the Id 
escaped and strayed away from its 
owner and was captured the next day by 
the accused. The constable, instead of 
sending the animal to the pound, kept it. 
A few days later ho was transferred to 
another Thana. He took the sheep with 
him to the second Thana and kept it 
there. Tho learned Judge appears to 
think that lie did not dishonestly misap- 
propriate the sheep, that no offence has 
been established against him and recom- 
mends that the conviction and sentence 
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be set aside. I find myself unable to 
agree with the learned Sessions Judge. 
A police constable of 17 years' standing 
can hardly plead ignorance of the law and 
the very fact of his taking the animal 
away from the Thana where he originally 
was to another Thana and still keeping 
it is, to ray mind, evidence of dishonesty. 
I decline to interfere and order that the 
record be returned. 

V.B./r.k. Eecord returned, 

A. I. R. 1919 Allahabad 302 (2) 

Richards, C. J. and Banerji, J. 

Lalman Pantfe— Plaintiff— Appellant, 

V. 

Sheo Narain Pande and others — De- 
fendants — Respondents. 

Second Appeal No. 830 of 1916, Deci- 
ded on 22nd April 1918, from decree of 
Sub-Judge, Basti, 

Contract^Construction — Agreement bet- 
ween mortgagor and mortgagee that latter 
on redemption of earlier mortgage was to 
become owner of portion of redeemed pro- 
perty — Agreement acted upon — Suit by mort- 
gagor to redeem original mortgages — Suit 
held not maintainable — Non-registration of 
agreement held not to affect validity of re- 
demption by mortgagee. 

The manager of the plaintifl's family entered 
into an agreement with the defendants-mort- 
gagees that the latter should redeem certain 
earlier mortgages whereupon they would become 
owners of the redeemed property except a 4-pies 
share which wa.s to be made over, unencumbered, 
to tho plaiutilT's father. The agreement was not 
registered, but it was acted upon by the parties 
to it, in that the plaintiff’s father obtained a 
decree for the 1-pies share, and, subsequently, 
partition proceedings were taken on the basis of 
defendants being the owners, and not merely 
mortgagees, of tho property. Plaintiff now sued 
the original mortgagees for redemption. 

Held : that the suit was not maintainable, and 
the fact that the agreement was not registered, 
as it should have been, did not affect the validitr 
of the redemption by tho defendants, tho second 
parties to the agreement. [P 303 C 1} 

Uarnandan Prasad — for Appellant. 

Kailas Nath Katjii for Tej Bahadur 
Sapru — for Respondents, 

Judgment.— This appeal arises out of 
a suit for redemption. The property 
was morti*aged in the year 1880. The 
propel ty was in a sense redeemed in the 
year 1898 by the defendants of the first 
liarty. In truth and in fact the redemp- 
tion took place in this way, that the 
inanai^er of the plaintiffs’s family entered 
into an agreement with the dofendauts of 
the first party that tho latter should 
redeem two mortgages and that tho de- 
fendants were to become the proprietors 
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ot-ali the property redeemed except a 
4-pies share which was to be made over 
unencumbered to the plaintiffs’ father, 
who represented the plaintiffs’ family. 
This document was not registered and 
accordingly it could not be used to show 
that the equity of redemption had rested 
in the answering defendants. It was 
proved in the Court below, apparently 
without any objection on legal grounds, 
that as a matter of fact the agreement, 
though unregistered, had been acted upon. 
The 4- pies share had been recovered in a 
suit brought by the plaintiffs’ father in 
1902 and partition proceedings had sub- 
sequently taken place on the basis that 
the answering defendants were the actual 
proprietors, and not merely mortgagees 
of the share of which they were in pos- 
session. Under these circumstances we 
think that the Court below was justified 
in dismissing the suit; we think that the 
principle upon which the case of Maho- 
med Musa V. Agliore Kumar Gangtdi (l) 
was decided, may be applied to this case. 
We dismiss the appeal with costs. 

V.B./r.k. Appeal dismissed, 

(1) A. I. R. 1914 F . 0. 27=42 I . A 1 (PTO)! 

A. I. R, 1919 Allahabad 303 

PiGGOTT AND WaLSH, JJ. 

Mohamed Kazim & others — Applt. 


V. 

Mt. Rukia Begam — Respondent. 

Execution First Appeal No. 345 o: 
1917, Decided on 18th February 1919 

(a) Civil P C. (1908), O. 21, R. 2, anc 
o. 47 — Application of judgment-debtor tc 
enter up full satisfaction of decree— Points 
for determination stated. 

Where a Court has before it an application by 
a judgment-debtor to enter up full satisfaction oi 
the decree, it joust determine, first, whethei 
there has been an adjustment of the decree out 
of Court by which the decree-holder is bound 
and, secondly, whether, under the terms of that 
adjustment, anything remains to be paid to the 
decree-holder. IP qnj r i oi 

(b) Civil P. C. (1908),S 47 . 0 . 21 : k 2- 

Execuling Court must decide allegation that 
adjustment outside Court is fraudulent. 

An allegation that an adjustment of a decree 
out of Court is fraudulent must be gone into and 
deciaecl by the Court of execution. [P S05 C 1] 

Rehal Ckand — for Appellants. 

S. A. Haidar— ioT Respondent. 

Pififgott, J. This is an ©xecution first 
appeal by certain judgment-debtors. 
The respondent Rukia Begam was the 
widow of one Muhammad Husain. The 

judgment-debtors-appellants are the re- 
maining heirs of this gentleman. The 
respondent had a claim for dower-debt 


against the estate of her late husband 
and admittedly this claim much exceeded 
the entire value of the estate. The lady 
brought a suit, and it is admitted that 
a sum of Rs. 27,000 was due to her un- 
der a decree obtained in the said suit. 

The application out of which this appeal 
arises was one by the judgment-debtors 
for an order certifying that this decree 
for Rs. 27,000 had been completely satis- 
fied. Their case is that a sum of Rupees 
14,000 had been paid to the decree-holder 
out of Court and that the decree-holder 
had herself certified personally before 
the execution Court the receipt of the 
aforesaid sum of Rs. 14,000. They stated 
further that, by an agreement between 
the parties arrived at about the same 
time, it was settled that the balance of 
Rs. 13,000 should be paid off in accor- 
dance with the terms of a somewhat 
complicated compromise. It seems that 
in this compromise two items of immo- 
vable properties were referred to, a 
house and a zamindari share. The house 
is valued at about Rs. 5,000, and it is 
provided that the judgment-debtors shall 
either pay Rs. 5,000 to the decree-holder 
or make a conveyance in her favour of 
the house itself. With regard to the 
zatnindari share it is provided that there 
is to be a valuation of the same by certain 
chosen arbitrators and that the judgment- 
debtors shall have the option of either 
conveying the property itself to the de- 
cree-holder or paying to her the amount 
of the valuation. The case for the judg- 
ment-debtors is that the zamindari share 
has been valued at Rs. 2.0GS and that 
they have paid this amount into Court 
for the credit of the decree-holder. The 
decree-holder’s case is that the compro- 
mise was obtained from her by fraud. 
With regard to the sum of Rs. 14.000 she 
says she never received payment of the 
same, but was induced to go into Court 
and falsely stated that she had done so by 
the false representation conveyed to her 
on behalf of the judgment-debtors that, if 
she did not do this, one or more of them ' 
was likely to be sent to prison by order 
of the execution Court. She further said 
that, even when she made this statement 
by which she understood herself to be 
abandoning her claim to Rs. 14,000 out 
of what was due to her under the decree 
she believed that the rest of the arrange- 
ment come to was that the judgment- 
debtors would pay her Rs. 13,000 in cash 
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within a short interval of time. She 
says she never knew or understood that, 
as an alternative to the payment of Bupees 
13,000 in cash, the judgment-debtors 
were to be allowed the option of con- 
veying to her immovable property which 
she did nob want and would nob know 
what to do with if she gob it. She says 
further that she knew nothing whatever 
about any arrangement for the valuation 
of the ^amindari share, that she did not 
agree to its valuation by any chosen arbi- 
trators and that she never agreed to ac- 
cept whatever sum these arbitrators 
•might choose to fix as the value of this 
property as equivalent to the sum of 
Rs. 8,000 which, even on the judgment- 
debtors’ own shos^ing, would remain due 
to her under the decree. Incidentally 
she also says that the zamindari property 
has been greatly undervalued at Rs. 2,068. 

The Court below has dealt with the 
case in a somewhat peculiar manner. To 
begin with, it had before it simply an 
application by the judgment-debtors to 
certify full satisfaction of the decree. It 
has gone a good deal beyond merely rejec- 
ting this application. It has come to a 
finding that the decree-holder is bound, 
so far as the execution Court is con- 
cerned, by her admission that she had re- 
ceived Rs. 14,000 out of Court, although 
at the same time it expressedgravedoubts 
whether any such payment had in fact 
been made. With regard to the rest of the 
compromise it holds that the decree-holder 
is in no way bound by it, that she never 
really assented to its terms an 1 more 
particularly that she is not bound by the 
valuation put upon the zamindari pro- 
perty, At the same time the finding 
actually arrived at as to the sum due 
under the decree is based on a certain 
alternative provision in the terms of the 
compromise itself. It was therein stated 
that, if the judgment-debtors failed to 
pay the balance of Rs. 13,000 in one or 
other of the ways provided under the 
terms of the compromise, then the de- 
cree-holder would he entitled to take out 
execution for a sum, not of Rs. 13,000 
bub of Rs. 15,000, less any amouut which 
might actually have been paid into Court. 

It seems bo me that this is not a. satis- 
factory way of dealing with the matter. 
Tlie Court had before it the application 
of the judgment-debtors to enter up full 
satisfaction of the decree. In order to 
dispose of that application it had to 
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determine, firstly, whether there had 
been an adjustment of the decree out of 
Court by which the decree-holder was 
bound and, secondly, whether under the 
terms of that adjustment anything re. 
mained to be paid to the decree-holder. 
The learned Subordinate Judge has given 
very good reasons for holding that Mb. 
Rukia Begam has not entered into any 
compromise or adjustment of this decree 
binding upon her. A number of facts 
are apparent on the record which show 
that the compromise could nob have been 
honestly brought about. Even suppos- 
ing that a sum of Rs. 14,000 had been 
paid out of Court, or that Rukia Begam 
had made up her mind to relinquish her 
rights under the decree to this extent, 
there still remained a sum of Rs. 13,000 
due to her. This the judgment-debtors 
claim to have paid ofif by a payment of 
Rs. 2,068 and by the conveyance of a 
certain house. As regards the house, 
they do nob hold a clear title to the same. 
The share of one of the judgment-debtors 
has been conveyed by him to his wife and 
another share has been mortgaged and 
sold in execution of a mortgage claim. 
Evidence was offered on the pirb of 
the judgment-debtors to the effect that 
these transactions had nob really effected 
any transfer of their rights in the house 
and that the vendee of one judgment- 
debtor and the purchaser at auction of 
the share of another were realy to relin- 
quish their claims. It is however suffi- 
ciently obvious that the respondent has 
not got anything like a reasonably clear 
title by the conveyance which the ap- 
pellants have executed in her favour. 
The valuation of the zamin^lari share at 
Rs. 2,068 is either a gross undervalua- 
tion, or it is not. 

If it is, there has been fraud in one 
way; and if it is not, there has been 
fraud in another way,, for it is obvious 
that the decree holder could not have 
consented to accept landed property 
worth Rs. 2,063 in satisfaction of the 
balance of a claim amounting to Rs. 8,000. 
It is idle to suggest that the decree- 
holder may have desired to deal leniently 
with her husband’s heirs and to relin- 
quish some part of what was due to her. 
In the absence of evidence that Rupees 
14,000 had actually been paid, her aoknow, 
ledgment in Court of the receipt of this 
sum would in itself be .a relinquishment 
of more tlian half of her claim, and there 
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is every reason (o believe fche stafcenaent 
whioh she made in the course of this 
enquiry that, as regards the balance of 
Es. 13,000, she not only had no intention 
of relinquishing it, hut believed the as- 
surance which had been given her that 
this much at any rate would be paid to 
her, cash down, within a reasonable inter- 
val of time. From any point of view it 
is clear that the Court below was right 
in holding that the decree had not been 
fully satisfied and in rejecting the appli- 
cation of the judgment -debtors to enter 
satisfaction in full. On the other hand 
I think that the order of the Court below 
purporting to fix a definite sum of Eupees 
12,932 as remaining due to the decree- 
Eolder under the decree went beyond 
what was necessary for the disposal of 
the matter then before the Court, and 
should be set aside as not binding on the 
parties in any future execution proceed- 
ings which the decree-holder may be 
advised to take out. The question whe- 
ther the decree-holder is entitled to claim 
execution of the decree to the extent of 
Es. 27,000 or only to the extent of 
Es. 13,000, is one which can most con- 
veniently be considered on an applica- 
tion for execution. At any rate, this 
much seems clear that, if the decree-holder 
is not bound by the terms of the compro- 
mise, there is no adequate reason for 
giving effect to one of its terms as 
the Court below has done. As regards 
the question of the payment of Es. 14,000 
certified in Court the Court below has 
^ assumed that to this extent the decree- 
holder is bound by her own act. The 
question whether the certificate of pay- 
ment thus obtained from the decree- 
holder was or was not part of a compro- 
mise fraudulently obtained by the judg- 
ment-debtors is one which ought to be 
considered when it comes before the 
Court upon a proper application for exe- 
cution. 

There is good authority in this Court 
as well as elsewhere for the proposi- 
tion that as oetween the decree-holder 
and judgment-debtor the question of an al- 
leged fraudulent adjustment of the decree 
must be gone into and decided by the exe- 
cution Court, vide Adhar Singh v. Sheo 
Prosad (l). Even if there were any techni- 
cal difficulty about theinvestigation on the 
merits of the objections raised by the 
•decree-holder regarding this alleged pay- 

(1) [1902] 24 All. 209. ~~ 
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ment of Es. 14,000, .the Court would 
have to consider the provisions of S. 47, 
Cl. (2), Civil P. 0., and might in any 
'event come to the conclusion that the 
entire question of this alleged adjustment 
of the deci'ee required to be determined 
in one single proceeding. As the evi- 
dence at present stands, the decree- 
holder has asserted that she was induced 
to make a false statement about this sum 
of Rs. 14,000 by false representations 
made to her upon a matter of fact and 
by promises which were not fulfilled. 
These allegations rest at present upon 
her own statement and in the view which 
the Court below took of the question of 
law it is by no means clear that the 
judgment-debtors were allowed any ade- 
quate opportunity of producing evidence 
either as to the actual payment out of 
Court of Es. 14,000 or as to the circum- 
stances under which a formal admission 
of payment was obtained from the decree- 
holder. Nothing in the decision pronounc- 
ed in this case should be regarded as af- 
fecting the rights of the parties on the 
merits in any inquiry which may arise 
in future upon a further application for 
execution by the present respondent I 
am of opinion therefore that the proper 
orders for us to pass are firstly, that we 
dismiss this appeal with costs including 
fees on the higher scale; secondly that we 
allow the cross objection to this extent: 
that we set aside so much of the order of 
the Court below as purports to determine 
between the decree- holder and the judg- 
ment-debtors the fact that a sum of 
Es. 12,932, neither less nor more, re- 
mains capable of realization under the 
decree. This decision should be held to 
determine only this point that the 
decree has not been satisfied in full as 
alleged by the judgment-debtors and that 
the decree-holder is not bound to accept 
payment of Rs. 13,000 by conveyance of 
the house or of tlie zamindari property 
referred to in the alleged compromise 
Walsh. J.-I agree. If it wore not for ' 
one passage in the learned Judge’s judg- 
ment I should be content merely to agree 
but as between these parties who will 
inevitably have to fight out this question 
at some time or another the learned 
Judge has gone out of his way to express 
an opinion not merely of fact but also of 
procedure which he himself on any 
future occasion would otherwise neces- 
sarily be disposed to follow, or a succes- 
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sor of his might.* adopt. I think the 
expression of opinion is so serious and 
might lead the decree-holder into 'suoh 
serious consequences that the parties 
have the right to an expression of the 
appellate Court’s view on that parti- 
cular matter. The learned Judge was 
of opinion that if he had to decide the 
matter be would feel himself compelled 
to hold that the woman was duped and 
that no sum of Bs. 14,000 had ever been 
paid as mentioned in the compromise. 
Having expressed this opinion he wont 
on to say that he could not decide those 
points. Up to a point we agree with 
him. The application before him was 
one hy the judgment-debtor. The decree- 
holder was not asking for execution so as 
specifically to raise the question of this 
alleged part payment of Ks. 14,000. But 
the learned Judge went on to say ^ in the 
clearest possible terms that being an 
execution Court he could not in any case 
go behing this alleged payment and that 
the decree-holder was bound by it until 
she brought a suit to get it sot aside in 
a competent Court. 

With this view I find myself unable 
to agree. In fact I take the view that 
T am bound by law to disagree with him, 
whatever my own personal view might 
be. No doubt there are reportel cases 
where in special circumstances one High 
Court or another has recognized in spite 
of S. 47 (as it uow is), the right of a 
party to bring a suit based upon fraud 
or misrepresentation in a matter which 
certainly directly relates to the execution 
discharge or satisfaction of the decree. 
But to my mind the questions such as 
those discussed in the judgment now 
under appeal before us cannot be 'said to 
he oth6r\Vise 'than questions iivising bet- 
ween the parties to the suit relating to 
the discharge 'of the decree. Moreover, 
it seems to me that there is a clear cur- 
rent -Of ' authority dating from many 
years ago and proceeding up to tho 
highest tribunal that that is tlie correct 
view; it ivab first taken in Paranjpc v. 
Eanade (^) in 1882, a case .almost on all 
fours with this case if tho decree-liolder 
Jti'this case had applied for exodutiori in 

alleged payment of Rs. 14 000, 
and' 'the Bbiti hay High' Court held that a 
rfliit’ifeshtiiih/'Aatterrwas; barred.’ 
VfThel^'q^jl^^’tiotl^ne^xfi ardsa*'in connexion 
with A Gmhtd.Kale vj 
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Davtodar Akharam Gujar (3) in 1885^ 
and it was held there on the au- 
thority of Paranjpe v. Kanade (2) that 
a separte suit would not lie. The Privy 
Council in Prosunno Kumar Sanyal v. 
Kali Das Saiiyal (4) in 1892, in a case 
of a sale in satisfaction of a decree which 
was alleged to be fraudulent, adopted the 
view which had up to that date always 
been taken by the Courts in India, based 
their decision upon the latter of the two 
Bombay oases which I have cited and 
expressed their satisfaction that the 
Courts in India had not placed a narrow 
construction on the language of the sec- 
tion when a question had arisen as to 
the discharge or satisfaction of a decree 
between the parties. The principle laid 
down in that case in a question of sale 
has been invariably and consistently fol- 
lowed by the other High Courts in India 
and was expressly followed by a decisioa 
binding upon me in the authority to 
which my brother has already referred 
Adhar Singh y, Sheo Prasad {l), so that 
when the question aiises in the case of a 
sale the matter is beyond controversy. 
I can see no possible distinction in 
principle between a question as to the 
lionesty of a sale in satisfaction of a de- 
cree, and a question as to the honesty of 
a compromise in discharge of a decree so 
far as the apidicability of S. 47 is con- 
cerned. 


By the Court. — We dismiss this ap- 
peal with costs, including fees on the 
higher scale, and w.e allow the cross! 
objection to this extent; thkt we ^et aside 
SO much of the order pi the Court below 
as purports to determine between the 
decree'-'holdfer and' the judgment-ciehtoTS 
the fact that a sum of Bs. 12,932, neither 
less nor more remains capable of realiza! 
tiou undep the decree. This decision 
should he held to determine only this 
point: that the debreo has not been satis- 
fied in full as alleged hy^ the judgment- 
debtors and tlurt tlie decree- holder is not 
hound, to accept payment of Rs.’ 13,000 
by conveyance of, the, house or of tho 
zatiiindarj property referred to in tho 
alleged coqii>vpmise. 

' ' : ,1 ‘ ;,l 

v.B./px.K. Appeal dismissed.^. } 

(:;) oBolh. 4G9. ; m . .-.H' 

(4) lUOal. 6S$=1« I. A.' 

(, M :269(P.C.). : '.piv' 'lu u'.m 
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iKcqtjA -;jJaTTii^^W“sf*o Vd 
7:t<a6at(iiil&^7r7^PpllC9Il(j^P&cl i(i9s trci^rnnibiiL 
oi boioqqo Jon 4f : y;^boDoT^] 


AJl^idiid «07 


JciJjiijftM 


vir,0rijcdia9.1 Kevn.. Nohi 805t ofic-1918,: Be. 

jV a I ^ •>->-. . 


i,y uuuer 9. xoo, j.. r. u., can ce 

Kad.uiiles^ it ig:^ pVttv’ed. ihter'aiia ' ''tliat' the ,' act 
bf the accused was done either ' malignantly or 

wantonly.,- -t,, :.i 'q.j A v/i — I'-uf ;■ 1- hj V, i 

in a 

yilla^e 'sometime , befir.6 'tudrise.^ Tn? was 

6bSeW^ bf cMbdr tVfb^MahdMediiis/<iwb 6 ^ 4 ent 
a^haiikidufitro tiiel jtolice } ts tatHui .to- <. ijoakd an rre)- 

°l 3 P“.i.Wr 

Heid Ath'at'tKbre'teilig nJ'-'O^idfcnce 0^ majict 
DC wantonness on the partf of the i accused the 
cpjUYict^Pft w|t3,ba44nliiw. , 1.00 (e ^7G 2] 

-(lt8^-¥<=^?^Wow-r7fpYjfcli0,Crowp.,^ 

.ii 4 udgHifim,,-rTh^ fl.RpJic^ut^ Ab,dullahi 

^xa^, .bpepi sppviptfid,-, iBl.lt.be^Xqprt; .c^i^ 

^pgi^a50p|,ftQ,,:9ffepGei und.er g. , 153 . 

9 »,o ,4 sentenjpei^j jtp; six. (EDontbs’ 
rigorous Iraprispnmenfc,, Tbp ooriviction 
Bipd santenc© bayp.bean upheld in appeal 
feyi fcho Sessions Judge. , The fpcts alleged 

thp aocused. are thalb on, 18 th 
^ugpst last ;he kmed a c^w in a village 
sprne^. little , , dis^nca frop Allahabad, 
_sptne.iya:i0 before sunrise,, The act , was 
pbsorved, apparently, by,, on, a. or ,,twp 
ftlahomedans who live., in^ tbe village^ 
(TbiSy sent a chaukidap whp made a re- 
,pppt at police station in thp Allaba^ 
^bad-pitiy.,,, 5 ?hejrQpor,fc ,waa :to the^effect 
that ..thp, ^accuset^ ^ killed this cow and 
tbero^w,ap Ppn;i 9 ,^^pprebeuision; that , the 
;Val)agp,would,get' a badr nanje owing to 
fcbi^ aot of the apcuse^, , which would be 
taken as, an oH'epce by the Hindus. The 
,p.obP0 took cognizance of,, -the; oomplaint 
ftpd the -accused was, sent up for trial un- 
AoVj 9 .J 298 , 1 ., p., 0 ,. p, The Qourt however 
mWiWiati,;qo,, offence ppder, this (par, ti- 
^septio.n was prpvqd* It came to ;the 
iponc^us^nAth^t there an offence un- 

Ap*r 153 .;, ..The fapt qi\ thp killing of the 

95 "^ dV^^as adrqittedi .by the accused . His 
.^3 j ^ ^ was, driving itdalong ia 

orffer to ^ke.itjtq,^ slai^ghter .house that 
. 9 ° !'PO[o^?'yM;loU;and broke its leg apd 
bft.i:W9'^jj_tbe|r0fpr0. obliged tp pub it lio 
4 .aath. J?Pib(^h-o Spurts below haveidia, 

cussed, itbe ya^rpus: facts-, W.liioh, arp 'myoU 


EAZi4(URASiTO)v..G.OJi5/ECT0a AeSAi) 

Vedk'bufc.so.laj? gpplj cadTsea jaaMattenfeion 

baa (been , fpaid fco ^^bbauiparticulair; ( .words 

omalignantly’j'oir ' wantqnlyr which are 
giver* jp tho definition- of i the offence 

deriS. lfi^^i Gieariy, -no conviction, under 
this aeetioo; can, be bad unless ibdsiproyed 

‘omd on nth January 191#7 from'ordht if^^®^^l^><^^a6ithe'aot of the accused was 
of Sess. Jbdigb. ' Allahabki.'''"'"'’^-^ n.(j done.eitto mahghantlyMor wantonly!.,,]! 
D — I r‘-j_ /1o/yn^ e 1.1 hAvo pot be$n,,<eferr.$d.' 'tPtany .evidence 

on.fch,6;reQp,rd,-,i:rop3;,.jw,hich, any, inference 
injpn.ticg; paaliee^or , wantonness f ito; the 
awnse^ o.qufd;properlj- be drawn., .j; J maj, 

also .reff arJfdJii^fel ftnd it diifieult toruhdr 

derstendd^thajpoasoning of tha.Gonrtr her 
lo.W 9 Xi- thp fl.neptipn of ;v?hat , amounts to 
tjingvvingiof (provocation,,; Xt . is,,a,n.(adr 
jOjittedddfant 'thati(tl?.is,.,]£|Il,ipg,,of: dbej .caw 

,:Wo )f'|>e,pTes,e,pce,g,nf any 
Jdipdn, wljpgei religions ieeljpga , would , be 

.wni?ded':i One or, two Hindus were oaU 
l 0 ,d as| witnesses- in the ; case. : All that 
t.heir evideppe apjountsto is that on hear- 
ing some time after'f'ards that this act had 
been dope .tbeik,. religions feelings were 
^yonnded. I.api (ootprepared to, take the 
SMP yiewiL'fifl.-tbe law. as was adopted hy 
tfte-Jearned.ji^eepionsf, Judge,, .It , isi,not 
necessary, for m,e; to dispuss .-the matter 
any further. It is sufficient for, the pur. 
pose of, disposing of this application to 


say ,that:J there ;b 0 ing no evidence of 
malice o** wantonness qn the part of the 
accused the cqnviction is bad in law. I 
allow the applica.fciqn, set aside' the, . con- 
viction and sentence and direct that the 
accqsed.be aqquitted and released. The 
hail bond will be discharged. 
i:,\.b./r^k. , . App,licatio7i allowed., 
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,G. J. AND BaNERJI, J. 
Faz'al Basal, — Appellant. 

. I ' ; , 

V. 

, Cojlector of 4f7?*a— Kespondenfc. 

No. 93 of 

A January 1919 

Land Acquisition Act (1894), S. 45-NoGce 

should be served on person named— Tem- 
porary absehce does not fail within expres- 
sion cannot be found”, 

Anotounder S.d 5 should, wherever practi- 

« f; person naaied in the 

iwtice by delrvenng or teufJering: it is only when 

the person cannot be found that service may be 

made 1*1 another way. 

The mere temporary absence from his house. of 
the person to ba served would not fall within 
the expression cannot be found” used in Cl f3) 
of the section. , , ; ‘ l^p gQg 

-<iV., G..\Vaish and Narain Prasad As- 

thanarr-ioji x\ppellanfc. 

A. E,.,Byves — for Respondent'. . : 
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Judgment. — This appeal arises out of 
an application mada in a land acquisi- 
tion case. It appears that there was no 
appearance on behalf of the present ap- 
pellant, who was an objector in the land 
acquisition reference, and the case was 
accordingly dismissed for default. An 
application was made for restoration of 
the case. The learned District Judge re- 
fused to restore the case on the ground 
that the general attorney of the appli- 
cant had been served with the notice. 
The general attorney swore an affidavit 
to say that he was also the servant of 
another man and that after he got the 
notice he was busily engaged in collect- 
ing rents for the payment of Government 
revenue. It also appears that the appel- 
lant was absent from his home at the 
time the notice was served. The notice 
was a notice required to be served having 
regard to the provisions of the Land 
Acquisition Act. S. 45 provides that all 
notices under the Act should be served 
by delivering or tendering; wherever 
practicable such service should be made 
on the person named in the notice. Sub- 
01. (3) states that when such person 
cannot be found, the service may be made 
in another way. It seems to us that if 
Fazal Easul was temporarily absent from 
his house, it cannot be said that he 
“could not be found’' within the mean- 
ing of that expression in Cl. (3). It 
therefore appears that the service was 
not technically correct. In addition to 
this it would seem that there was a rea- 
sonable cause for his absence. Under all 
the circumstances we think that the case 
should be restored. We accordingly 
allow the appeal, set aside the order of 
the Court below and remand the case 
with directions to ro-admit the reference 
in its original number in the file and 
proceed to liear and determine the same 
according to law. We make no order as 
to costs. Mr. Ryvos says he has no in- 
structions to oppose the appeal. 

v.b./r.k. Appeal alloiccd, 
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Knox, J. 

Gopal Uaf^ and Accused —Ap- 

plicants. 

V. 

Evipero ) — Opposite Party. 

Criminal Revn. No. 722 of 1918, De- 
cided on 28th November 1918, from an 
order of Dist. Magistrate, Muttra. 


Criminal P. C (1898), S. 423— Cate heard 
and decided by Bench of Magittratet— Judg- 
ment tigned by one Magistrate— Appeal — 
Judgment tent back to be tigned by other 
Magistrate — Procedure is not opposed to 
S. 423. 

In a case heard and decided by a Bench of 
two Magistrates the judgment was signed by only 
ooe of them. On appeal the District Magistrate 
sent the judgment back to be signed by the other 
Magistrate: 

Held: that the procedure adopted by the Dis- 
trict Magistrate was in no way opposed to the 
provisions of S. 423, and that the order made by 
him was a mere incidental order which he con* 
sideied just and proper. [V 308 C 2] 

Iqbal Ahmad — for Applicants. 

Judgment.— The District Magistrate 
of Muttra, having before him an appeal 
from the judgment of an Honorary Magis- 
trate of Second Glass of Bindraban, found 
that the case was one which had been 
tried by a Bench of Magistrates. The 
chief argument advanced before him was 
that the judgment was signed and deli- 
vered by a single member of the Bench 
and that this was illegal. He then adop- 
ted what seems to me to be a very suit- 
able and sensible order and in no way 
opposed to S. 423, Criminal P. C. He 
did not reverse the finding and sentence, 
he did not alter the finding maintaining 
the sentence, he did not reduce the sen- 
tence, he did not alter the nature of the 
sentence. He found that on a previous 
occasion (and as I find on going through 
the record that on two previous occa- 
sions) Lala Phool Chand, whose judg- 
ment was before him, had, when he found 
that ho could not proceed alone, refused 
to proceed with the case at all. The 
proper inference from this is that if he 
had been alone on 27th June 1918 he 
would have, as on two previous occasions, 
adjourned the case and refused to go on 
further with it alone. There is nothing 
to show that on 27th June 1918 Lala 
Phool Chand was sitting alone on the 
Bench. The presumption is that there 
was another Magistrate sitting with him 
and that (as often happens in this Court) 
Lala Phool Chand delivered the judgment 
and signed it. The more proper course 
w'ould have been for him to hand the 
judgment over to his colleague and to 
have got the colleague to sign it. To pre- 
vent any difficulty on this score the ap- 
pellate Court made an incidental order 
which it considered just and proper. It 
sent the case hack that the judgment 
might be signed by the colleague. I can 
see nothing wrong in this order. 
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there was no colleague present or if that 
colleague dissented from the judgment, he 
will refuse to sign it or Lala PhoolOhand 
would return the proceeding saying that 
there was no colleague with him at the 
time when he delivered the judgment. 
It will be time then for the appellate 
Court to consider what will be the pro- 
per order to be passed in the case. Let 
the proceedings be returned to the appel- 
late Court. 

V.B . /r. K. Proceedi?igs ret urn ed . 
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Stuart, J. 

Baghubir Appellant. 

V, 

Emperor— Opposite Party. 

Criminal Appeal No. 295 of 1919, 
Decided on 3rd May 1919, against order 
of Sess. Judge, Azamgarh, D/- 17th 
February 1919. 

Penal Code {I860). Ss. 406 and 420 — 
Proof of deception is necessary — Person 
without deception, obtaining property for 
one purpose and using it for another is 
guilty under S. 406. 

To justify a conviction under S. 420 deception 
must be proved. Where in the absence of decep- 
tion a person obtains property for one purpose 
and uses it for another, he is guilty of an offence 
under S. 406, and not under S. 420 of the Code. 

[P 309 C 1] 

L. M. Banerji — for the Crown. 

Judgment. It is clearly proved that 
the appellant induced the complainant to 
entrust him with a gold mobur. The 
complainant s little boy was weeping and 
the appellant told him (the complainant 
Jhagroo) to hand him over a gold mohur 
which was tied round Jhagroo’s neck, so 
jthat he might induce the boy to stop 
weeping by distracting his attention with 
it. Jhagroo gave the appellant the gold 
mohur and the appellant misappropriated 
It. The offence is clear, but it is not an 
ofience under S. 420, 1. P. C; it is one 
under S. 406. There was no deception 
m the matter. The appellant asked for 
the gold mohur in order that he might 
play with the child, using the mohur as 
a plaything. There is nothing to show 
that he intended to deceive the com- 
plainant thereby. IJe got hold of the gold 

.mohur for one purpose and used it for 
'another. 

I alter the conviction from one under 
S. 420 to one 'under S, 406. In view of 
the fact that the appellant had been con- 
victed sis times, I uphold the sentence. 
The revised conviction will bo under 


S. 406/75, I. 'P. C. “The sentence will 
stand at seven years' rigorousTmprison- 
ment. 

v.b./r.k. Conviction altered. 
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Richards, G. J. ard Rapique, J. 

Fazal Ahmad — Plaintiff — Appellant. 

v. 

Tasadduq Husain — Defendant — Res- 
pondent. 

Second Appeal No. 1179, of 1917 Decided 
on 18th February 1919, from decision of 
Sub-Judge, Bareilly, D/- 8th May 1917, 

(a) Mahomedan Law — Pre-emption — Pre- 
emptor can delay making second demand to 
enable him to make it in presence of vendee. 

The second demand required to be made by 
the Mahomedan law of pre-emption can be made 
in the presence of the vendee, in the presence of 
the vendor, or on the land itself. The person 
most concerned with the making of the demand, 
however, is the vendee, and a pte-emptor is en- 
titled to delay the making of the second demand 
ior any reasonable time that might be necessary 
to enable him to make it in the presence of the 
vendee. [P 310 Cl] 

(b) Mahomedan Law — Pre-emption — Law 
applies to Zamindari property. 

The Mahomedan law of pre-emption applies to 
Zamindari property and is not restricted to 
houses, gardens and small plots of land. 

[P 310 C 1] 

E. N. Katju, S. 21. Sidai man and 
Baza Ali — for Appellant. 

Iqbal Ahmad — for Respondent. 

Judgment. — This appeal arises out of 
a suit for pre-emption brought under the 
Mahomedan law. The first Court held 
that the plaintiff had duly performed the 
requirements of Mahomedan law and 
granted the plaintiff a decree. The lower 
appellate Court agreed with the finding 
of the first Court that the formalities of 
Mahomedan law had been complied with, 
but dismissed the plaintiff’s suit upon a 
finding that the plaintiff had ceased to 
be a cosharer at tlie time of the institu- 
tion of the suit. The plaintiff comes here 
in second appeal. The finding of both the 
Courts below that the plaintiff perlormed 
the formalities of Mahomedan law is 
binding upon us in second appeal. It is 
said however that because the plaintiff 
made the second demand some days after 
making the first demand and it appearing 
that the vendor being a near relation of 
his, he could probably have made the 
second demand earlier by making it in 
her presence instead of in the presence of 
the vendee, and that therefore the 
plaintiff has not complied with Maho- 
medan law. The second demand can be 


OiDO Ailkhhblid Bazad .^e[m ad ,v: 

tbArdddorit^e .'presQncd .'ihdi veiidoG, in 
the ipcQsefioeKotithe vendoF,'?or on the 
land. It seems to us that the person 

Daost.concernad with the making of the 
second demand is the vendee, and that 
ac(ioh3ihgry hhaJpldm¥if£ was entitled to 
delay fonan-y. reasonable time that might 
bainedessf^ry to enable him to make the 
Idemand in the presence of the vendee. 
We' '^therefore think that there is no 
force in this contention. There were 
dther reasons also which might have ex- 
plained why the second demand was not 
made earlier. Another point was lightly 
touched on, namely that the Mahoraodan 
mw of pre-emption does not apply to 
Zamindari property, but is restricted to 
houses, gardens and small plots of lands. 
It may well be doubted whether the 
Mahomedan ^ law ever did extend to 
estates, but it would seem that the law 
rightly or wrongly has been extended. 
The matter was mooted in the case of 
MumaLal v. Hajira Jan (l). A Bench 
of this Court held that the Mahomedan 

fco Zamindari property. 

We now come to the main issue in the 
case, namely whether or not the plaintiff 
lost his right to pro empt by reason of 
the fact that ho had ceased to be a co- 
sharer at the date of the institution of 
the suit. It appears that about four clays 
after the institution of the suit and a 

considerable time after the sale of the 

property which it is sought to pre-empt, 
the plaintiff made what is iu form at 
least a usufructuary morfcgacre of his share 
in the village to a third party. The 

eTi 2 mortgage was 

Its. 12,000 and tho mortgage was, as we 

nave said usufructuary in form, the 

period being six years. It was alleged 

ny the defendant vendee that this was in 

leahty a sale. The Court of first instance 

dealing with this matter says: 

I'ebruury 1917, this plaintiff has 

hi^i «i cxecnt.’d a usufi-nctiiarv niortga(;o of 
lis bhare m this vilhigo for Hs. lif.doO, Hut'it is 
not denied that the ph.intiiT is stills reeoricd 

dee r*" ‘‘PP'^'-oiitlv the right to rc- 

No ollie”?- > 1)0 regarded a co-sharor. 

this i no “ Ki'™ '"''>or 

mo '"i '’ w of eopr of the 

raoitgage-deed which has been admitted. Tivo 
< rgumouts aro however advanc'd. Fii>t. that 

this clunn IS reallyforthobinofitoftliemort- 

gageo that tho plaintiff inraiis to make a profit 
cut of the suit and in case of success, to sell this 
share also to thesanio mortgagee. Ko idcadiups 
or evidence support this piea— rather if tho dales 
a^ookcd t^ojhc'O will imgalivo anv such plea.” 
U) [PJll] 3d ,V11. 28=7 1. 0. 10-1 ’ 
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The learned Subordinate Judge goes on 
to say; 

“The only other oiroumstance which may 
possibly throw some suspicion is plaintiff’s ad- 
mission that the Rs. 12,000 is very nearly the 
full value of the property mortgaged.” 

The Subordinate Judge then finds the 
issue in favour of the plaintiff and against 
the vendee. The learned District Judge, 
after finding in favour of the plaintiff on 
the issue of the performance of the 
formalities of Mahomedan law says: 

Ou the remaining point how’ever I think the 
appellant _ must succeed. Tho plaintiff, after 
making his first demand on 11th September, and 
his second on 15th September, did not file his 
suit till 17th February and afterwards he execut- 
ed a mortgage for Rs. 1-2,000, 

He goes on to say: 

“The presumption, I think, must be, in the 
absence of any explanation, that this so-called 
mortgage was really a sale and tho plaintiff was 
really trading away not only his Zamindari 
share in the village in suit but also his right to 
pre-emption.” 

A perusal of the judgment of the learn- 
ed District Judge shows clearly that he 
throws the onus on to the plaintiff of 
showing that what on the face of it was 
a mortgage transaction was what it pur- 
ported to be. It seems to us quite clear 
that the onus of showing that the tran- 
saction was an out-and-out sale, lay on 
the defendant and not on the plaintiff. 
Even on the assumption that the money 
secured by the mortgage was equivalent 
to the value of the property, the plain- 
tiff might still have wished to retain his 
right to redeem, if he thought fit, after 
the expiration of six years. The plain- 
tiff remained the recorded proprietor of 
tho share sold, and there was in short no 
evidence to support the finding that the 
transaction was a sale. To draw the in- 
ference that it was a sale and not a mort- 
gage, from tho one fact that the consi- 
deration was equivalent or almost equi- 
valent to the value of the property, was 
an inference which could not legitimately 
be drawn from that circumstance. Wp 
must allow tho appeal, set aside tho 
decree of the lower appellate Court and 
restore the decree of the Court of first 
instance, with this modification that the 
consideration money must be paid within 
two months from this date. If the con- 
sideration is paid within the time afore 
said, tho plaintiff’s suit will ho decreed 
with costs in all Courts. If it is not paid 
within tho time allowed, tho suit will 
stand dismissed with costs in all Courts. 
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Costs in this Court will include fees on 
'the higher scale. 

v.B./b.k, Appeal allowed, 

'N A. I. R. 1919 Allahabad 311 (1) 

PiGGOTT AND WALSH, JJ. 

Ganesh Dull Teivari — Applicant. 

V. 

■Jittan Tamboli — Opposite Party. 

First Appeal No. 84 of 1913, Decided 
on 16th December 1918, from an order of 
Dist. Judge, Benares, 

Criminal P.C. (1898), S. 195 (6) and 7 (a) 
— Sanction to prosecute — Application to Sub- 
ordinate Judge dismissed — ^^Further applica- 
tion to District Judge is competent, latter 
Court being Court to which Court of Sub- 
ordinate Judge is subordinate. 

An application for sanction to prosecute, in 
respect of an offence arising out of a case decided 
by a Subordinate Judge on appeal from a Muusif 
and in which a second appeal was pending in 
the High Court, was made to the Subofdinato 
Judge who dismissed it. A further application 
was made to the District Judge who held that 
ho had no jurisdiction to entertain it, and that 
the application should be made to the High 
Court. 

Heidi that the Court of the District Judge 
"being the Court to which the Court of the Sub- 
Judge was subordinate, the application had been 
rightly made to him. [P 311 0 1, 21 

Peary Lai Banerji — for Appellant. 

Iqbal Ahmad — for Opposite Party. 

Judgment. — This is a hrst appeal 
from an order passed by the Subordinate 
Judge of Benares refusing to sanction the 
prosecution of one Jittan Tamboli for the 
offence of forgery, or some cognate offence, 
committed in connexion with a suit 
■which was tried by t^e Munsif of Benares. 
An appeal against the decision of the 
Munsif in the said suit came before the 
Subordinate Judge of Benares for deci- 
sion. The Subordinate Judge disposed of 
the appeal and a second appeal against 
his decree is now pending in this Court. 
In the meantime the present appellant 
went to the Subordinate Judge with an 
application for sanction to prosecute 
under S. 195, Criminal P. C. The Sub- 
ordinate Judge rejected that application. 
lA further application to grant the sanc- 
[tion which the Subordinate Judge had 
refused, whether such application be des- 
cribed as an appeal from the order refus- 
ing sanction or as a fresh application, un- 
doubtedly lay under S. 195. Cl. (6). Cri- 
minal P. C., to any authority to which 
the Court of the Subordinate Judge was 
subordinate, as that expression is defined 
-in sub-Cl. (7), S, 195, Criminal P. C. 


The present appMlah't assumed that the 
proper Court to apply to was the Court 
of the District Judge, but the learned 
District Judge has refused to interfere, 
holding that application ought to be made 
to this Court, in view of the fact that a 
second appeal against the decision of the 
Subordinate Judge lay to this Court and 
is actually pending. On the wording of 
S. 195, CL 7 (a), Criminal P. C., it would 
seem that the application (or appeal) was 
rightly made to the Court of the District 
Judge of Benares and that the learned 
District Judge was wrong in not enter- 
taining that application and disposing of 
it on its merits. As the matter now 
stands however we think that there are 
sufficient reasons why sanction should 
not be granted to the present, appellant 
so long as the second appeal referred to 
is ponding in fcliis Court. When that 
appeal has been disposed of, it would be 
open to the present appellant to make a 
fresh application for sanction, either 
directly to this Court, or to the Court of 
the District Judge of ]5enares, if he finds 
sufficient reason for doing so. For the 
present we are of opinion that it \vould 
not be in the interests of justice to arm 
this appellant with a sanction to prose- 
cute, so long as the second appeal in the 
original suit remains pending. We dis- 
miss this application, or appeal, on this 
ground alone, and we make no order as 
to the costs of the same. 

V.B./r.K. Aj^peal dismissed. 
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Knox, J. 

Brahvta Nath — Applicant. 

V. 

Suiidar Nath — Opposite Party. 

Criminal Eevn. No. 841 of 1918, De- 
cided on 4th February 1919. 

(a) Criminal P. C. (1898’, Ss. 145 and 439 
— Civil Court deciding question of title to 
property subject of proceedings under Ch. 12 
and directing possession to be given to parti- 
cular person — Fresh proceedings under 
S. 145 in respect of same property are 
without jurisdiction and can be quashed in 
revision. 

Whore a civil Court has decided the quejftioii 
of title to property which forms the subject of 
proceedings Uuder Cb. 1>, Criminal P. C., and 
has directed that possession thereof be given to a 
particular person, the ciiminal Court has no 
jurisdiction to initiate frtsii proceedings under 
3. 145 in respect of the same ))r-p?rty. Such a 
prccerding is without jurisdiction and is liable 
to be quashed in r:vision bv the High Court. 

LP 311 0 11 
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(b) Criminal P. (1898), S*. 145 and 439 
—Proceedings under S. 145 must be, in inten- 
tion and form and in fact proceedings 
under Ch. 12. 

Proceedings under S. 145, must be in intention, 
in form and in fact proceedings under Ch. 12 of 
the Code by a Magistrate duly empowered to act 
under that chapter. Where an order under S. 145 
was passed by a Magistrate whose jurisdiction 
was open to doubt and as a result of proceedings 
which were not in intention, form or fact pro- 
ceedings under Ch. 12 of the Code. 

Held ; that the proceedings were illegal and 
were liable to ba set aside in revision. 

LP313C21 

Peary Lai Banerji and Shiva Prasad 
Singha~iox Applicant. 

N, C. Vaisli, S. M. Sulaiman and 
Iswar Saran—iox Opposite Party. 

Judgment. This is an application for 
criminal revision of certain proceedings 
connected \vith property within the Dis- 
trict of Gorakhpur. The proceedings are 
proceedings purporting to have been taken 
Under S. 145, CriminnI P. C. The appli- 
cation in this Court was filed on 21st 
December 1918. The ap])licant i)rayed 
that this Court might he pleased to call 
for the record and quash all proceedings, 
on the following grounds : (l) Because 

the proceedings are absolutely without 
jurisdiction aud are illegal. (2) Because 
the right and title to possession having 
been just decided by a competent Court, 
fresh proceedings, ostensibly under S. 145, 
Criminal P, C., cannot he started with 
tho object of continuing the attachment 
of the property, (3) Because the order, 
dated 23rd July 1918, attaching the pro- 
perty is under the circumstances beyond 
the competence o: the criminal Court. 
(4) Because the jurisdiction of the crimi- 
nal Courts has ceased with the decision 
of the civil Court. The application was 
admitted on llie grounds stated therein 
and in consequence tho record is now on 
tho tal)l 0 before me. The property in 
dispute is said to be property attached to 
a math called Asthan Gorakhnath, Part 
of it is situate somewhere, I am told, in 
Tahsil Sadar and the greater part of it in 
Tahsil Maharajganj. It apparently is 
conceded on lioth sides tliat there have 
been various disputes regarding this pro- 
perty and these disputes l:avo resulted in 
cases instituted in criminal Courts of 
Gorakhpur. 

It is contended on behalf of Baba 
Sunder Nath that those cases rej>resent 
cases of serious oIVcnces in tiic Penal Code. 
According to him riots have multiplied 
and thoie lias been damage to proiierty. 


On* the'* other hand looking to the result 
of the cases and the orders issued upon 
them, either these cases were not of the 
serious nature alleged, or they have been 
grappled with by punishments which 
would lead to an inference that the pro- 
ceedings were not so serious as has been 
alleged. Be that as it may, two cross 
suits in the civil Courts had been insti- 
tuted and both of those were decided by 
the Subordinate Judge cf Gorakhpur, and 
that as recently as 15th of June 1918, 
While these civil suits were pending, a 
considerable portion of the property in 
dispute, partly situate in Tahsil Sadar 
and partly situate in Tahsil Maharajganj, 
was under attachment hy the Magisterial 
authorities. It appears that as soon as 
the Subordinate Judge of Gorakhpur de- 
cided the cases before him, an application 
was made hy Baba Brahma Nath to tho 
Subdivisional Magistrate, Sadar, stating 
that he, Brahma Nath, had been held in 
the judgment of the civil Court to be in 
possession. The judgment needs careful 
perusal, for the civil Court held that 
though Brahma Nath had failed to prove 
that Baba Sundar Nath was deposed and 
that Brahma Nath was made Mahant, yet 
it held Brahma Nath entitled to posses- 
sion of the property and ordered him to 
explain the accounts to Sundar Nath. 
As I say, there is more in the judgment, 
hut for the purposes of the proceedings 
before me I do not think it necessary to 
recapitulate all that has been stated, but 
to go at onco to the order of the civil 
Court which is to the effect that the at- 
tachment made of any property of the 
temple should be witlidrawn in all cases. 
Brahma Nath was held by the civil Court 
entitled to possession and all the pro- 
perty attached was now to ])as 3 into the 
possession of Brahma Nath, who was 
liable to explain the accounts to Sundar 
Nath. The Tahsil Sadar acting upon 
this order released all tho property at- 
tached within the jurisdiction of the Sub- 
divisional Magistrate of Sadar. 

On 1st July 1918 Baba Brahma Nath 

applied to the Subdivisional Magistrate 
of Maharajganj asking that the village 
Dhrichak situate within his jurisdiction 
should lie similarly released. The Sub- 
divisional Magistrate of Maharajganj, 
tlierefore addressed the District !Magis- 
trate of Goraklinur stating that he agreed 
with the Subdivisional Magistrate of 
Sadar and asking for an order from the 
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District Magistrate. The opinion of both 
these officers is said to have been that a 
■ fresh case under S. 145, Criminal P. 0., 
should be started in respect to all the 
immovable property belonging to the math 
of Gorakhnath Asthan situate within 
Tahsil Sadar as well as within Tahsil 
Maharajganj and asking that some parti- 
cular Magistrate might be ordered to try 
and dispose of the case in respect to the 
entire property. This points to the 
matters before the Subdivisional Magis- 
trates being proceedings and not cases. 
If they were cases, this communication 
between the Subdivisional Magistrates 
and the District Magistrate was entirely 
out of order. On 20bh July the District 
Magistrate recorded the following order ; 

“ It having been brought to my notice that 
thero has been a dispute regarding tbe title to 
the management of tbe immovable property of 
the Asthan of Gorakh Nath, and that this dis- 
pute is likely to be the c evasion of a breach of 
the peace, 1 direct that proceedings under S. 145, 
145, Criminal P. C., be taken in respect of this 
property. The property not being all situate in 
one subdivision, I direct that the proceedings in 
respect of the whole property be taken by Pandit 
Badri Narain Misra, Deputy Magistrate Ifct 
Class.” 

It is claimed by the learned counsel 
for Baba Sundar Nath that the District 
Magistrate was competent to pass this 
order under S. 192, Cirminal P. C. 
S. 192 authorizes a District Magistrate to 
transfer a case of which he has taken 
cognizance for inquiry or trial, to any 
Magistrate subordinate to him. It may 
be open to question whether by passing 
this order of 20th July, the District 
Magistrate can be said to have taken 
cognizance of the case and further it 
may bo questioned whether S. ' 192 has 
any reference whatever to proceedings 
under S. 145, Criminal P. 0. Ch. 12, 
in which S. 145 and the following sec- 
tions are to be found, very carefully 
avoids mentioning the word “case” at 
ail. It talks of disputes and of proceed- 
ings, but nowhere of cases ; and a third 
difficulty arises whether if transfer was 
authorized under S. 192, the transfer was 
to a Magistrate competent under the 
Code. The Magistrate selected by the 
District Magistrate of Gorakhpur was 
directed to pass orders in connexion with 
property part of which was not wdthin 
the local limits of the jurisdiction of 
Subdivision Mabarajganj. Further the 
District Magistrate, if he took cognizance 
of the case, had to be satisfied that a dis- 


pute likely io Cause' a breach of the 
peace existed concerning land within his 
jurisdiction. He had to make an order 
in writing, stating the grounds of his 
being so satisfied. He had to require the 
parties concerned in such dispute to 
attend his Court in person or by 'pleader 
within a time to be fixed by him and to 
put in written statements of their res- 
pective claims as respects the fact of 
actual possession of the subject of dispute. 
The District Magistrate in his order of 
20th July puts on record not one of these 
steps. If w'e pass on to the order passed 
by the Subdivisional Magistrate of Maha- 
rajgaiij, we shall find a notice issued 
on 23rd July 1918. In this notice the 
Subdivisional Magistrate of Maharajganj 
does set out that he is satisfied that a 
dispute likely to cause a breach of the 
peace exists concerning immovable pro- 
perty. He then goes on to shelter him- 
self behind an order of the District Magis- 
trate, hut he nowhere states the grounds 
of his being satisfied that such a dispute 
does exist. 

It may seem to use a proverbial expres- 
sion, that this is “dotting i’s and cross- 
ing t’s with a vengeance;” but it has 
been 'hold over and over again by this 
Court, for example, in Jhivgai Singh v. 
Ram Pratap (l), that proceedings unrler 
S. 145 must be in intention, in form, and 
in fact proceedings uuderCh. 12, Criminal 
P. C. by a Magistrate duly empowered 
to act under that chapter. The same has 
been held by a Divisional Bench of this 
Court in Khatuny. LalSingh{2}. 
It is true that in Ganga Saran Singh v- 
Bhagwat Prasad {'^) to which I wasa party 
(a case in which the initial order was de- 
fective, in that it did not set forth the 
grounds for the Magistrate being satis- 
fied with the existence of a dispute likely 
to cause a breach of the peace), this Court 
declined in revision to interfere with the 
Magistrate’s order but that was an ex- 
cei>h*onal case and we rightly or wrongly 
did dot deem it expedient to exercise our( 
power in revision. In the present case' 

I deem it expedient to exercise my ijowerj 
in revision and 1 set aside the proceed-* 
ings held by the Subdivisional Magis-' 
trate of Maharajganj. 


(1) [1909] 31 All 150=1 I. C. 762. 

(2) A. I. R. 1914 All. 71 = 25 I. C. 324=3- 
All. 233. 

(3) [1910] 32 All. 102 = 5 I . C. 471. 
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A great deal waa-- addressed to me upon 
the fact that there is a dispute likely to 
cause a breach of*the peace, that the pro- 
p Tty in dispute will be in danger of being 
badly administered, that the math of 
Gorakhnath is in danger of being misused 
if not misappropriated, but all this is 
really irrelevant to the matter before 
rne. I cannot overlook the fact that a 
civil Court whose competence has been 
nowhere attacked in the course of the 
argument, has passed ’an order directing 
possession to be given to Brahma Nath 
over the property in dispute. That 
order can be taken before, and I believe at 
the present moment is being taken before 
a competent civil Court in appeal. The 
iOivil Procudure Code gives ample power 
{over property which can be shown to be 
in danger of being misappropriated or 
wasted being protected without having 
Tesort to a criminal Court to pass orders 
jcoutrary to civil Court orders which up 
to the present have not been disturbed. 
The criminal Court also had ample juris- 
diction provided the facts had been pro- 
perly stated to it ol binding the parties 
over to keej) the peace. Orders under 
S. 107 bo so framed as to make it not 
worth while for either party to attempt 
a breach of the peace, and for these rea- 
sons I do not deem it expedient tliat ac- 
tion should be taken under S. 145, 
especially since orders have I)e 0 n passed 
by a Magistrate whose jurisdiction i 3 oi)en 
to doubt and which are not in intention, 
form or fact, procedings under Ch. 12, 
Criminal P. C. The proceedings are en- 
tirely set aside and the parties will 
reveit to the status immediately preced- 
ing the institution of these proceedings. 
Let the record ho returned. 

V . J ' . /k . k . ecord re turn ed, 
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dilClIARDS, C. J. AND BaNEUJI, J. 

Karehrii a nd another — Defendants — 
Appellants. 

V. 

Matlnua /'ra-sr/d—inaintilT - Respon- 
dent. 

Second Appeal No. 210 of 1017 Decided 
on 1th January 1919, from decree of 
Dist. Judge., Agra. 

Agra Tenancy Act (1001), Ss. 151 and 177 
- Rc-sumplion proceedings — Appeal — No 
question of proprietary title in issue in appeal 
from order of Collector-Appeal to Com- 
missioner is competent. 

A /4imindar took proceedings to resume cortaiu 


land under S. ] 64. The defendant pleaded that the 
laud ‘Was not resumable under that section and 

also that he had held the land rent-free for more 
then fifty years and by two successors, The 
Collector held that the land was resumable under 
S. 164 and passed a decree for ejectment. The 
defenr^ant appealed to the Commissioner. By 
his memorandam of appeal he contended, first, 
that the suit was barred by limitation; secondly, 
that the land was not held at the pleasure of 
grantor: thirdly, that the laud was a charitable 
grant and, thererforonotresumablo: fourthly, that 
the Court should have proceeded under S 158, Agra 
Tenancy Act. The Commissioner dismissed the ap- 
peil and the defendant filed an application in revi- 
sion before the Board'of Revenue, who held that 
the land was not resumable and remitted the case 
back to the Court of first instance to deal with 
tho ether issues. The matter coming again 
before the Assistant Collector, he held that S. 158 
applied and declared that the defendant should' 
be deemed to be a proprietor and proceeded to 
fix the revenue. The plaintiff zamindar appealed 
to tho District Judge, wbo declared that the 
appeal to the Commissioner, the application for 
revision lo the Board of Revenue and tho second 
hearing by the Assistant Collector were all null 
and void, and further proceeded to declare that 
tho original decision of the first Court had become 
final: 

Held: (1) that there being no question of pro- 
prietary title in issue in tbo appeal in the 
resumption proceedings, the appeal had been 
rightly entertained by tho Commissioner, and 
that the decision of the Board of Revenue could 
not be treated as null and void; 

(2) that, thereforo the Assistant Collector was 
right in determining the matter upon remand 
and that tho District Judge should have decided 
the ap' eal on'the merits. [R 315 C 2] 

Guhari Lai — for Appellants. 

Durga Charan Banerji—lor Respon- 
dent. 

Judgment. — This appeal arises under 
the following circuiustances: A zamindar 
took proceedings before an Assistant Col- 
lector of the first class to resume certain 
land under S. 154, ‘ Tenancy Act. The 
defendant pleaded that the land w.ts not 
resumable under that section and also 
that lie had held the land rent-free for 
more tlien fifty years and by two succes- 
sors. The Collector held that the land 
was resumable under S. 154 and passed a 
decree for ejectment. Tho defendant ap- 
pealed to the Commissioner. By his 
memorandum of appeal he contended, 
first, that tho suit was barred by limita- 
tion; seconily, that the land was not held 
at the pleasure of the grantor; thirdly, 
that the land was a chiritahle grant and 
therefore not resumable; fourthly, that 
tlio Court should have proceeded under 
S. 15S. The Commissioner dismissed the 
appeal and tho defendant filed an applica- 
tion in revision before the Board of Re- 
venue, who held that the land was nob 



1919 Parmeshwaki DAS t. JagaN Nath Allahab'Ad 3l5 


resuraable and remitted the case back' to 
the Court 6f first instance to deal with 
the other issues. The matter coming again 
before the Assistant Collector he held 
that S. 158 applied and declared the de- 
fendant should be deemed to be a pro- 
prietor and proceeded to fix the revenue. 
The plaintiff zamindar appealed to the 
District Judge, who declared that the 
appeal to the Commissioner, the applica- 
tion for revision to the Board of Bevenue 
and the second hearing by the Assistant 
Collector were all null and void, and 
further proceeded to declare that the ori- 
ginal decision of the first Court had 
become final. 

It is not quite easy to see how the 
learned District Judge could take it upon 
himself to restore any decree — he might 
no doubt have allowed the appeal and 
set aside the decree of the Assistant Col- 
lector on the ground that he had no 
jurisdiction to pass the decree; but it is 
difficult to see how he could go any further. 
It appears that no exception was taken 
by the zamindar to the original appeal to 
the Commissioner on the ground that he 
had no jurisdiction to hear the appeal, 
nor does it appear that any objection was 
taken to the hearing of the application 
for revision by the Board of Revenue, 
nor was any objection taken apparently 
to the re-hearing of the case by the As- 
sistant Collector as the result of the order 
of the Board of Revenue. The view taken 
by the learned District Judge was that 
the appeal against the original decision of 
the Assistant Collector did not lie to the 
Commissioner and that consequently all 
proceedings were absolutely null and void, 
except the original decision of the Assist- 
ant Collector and there not having been 
any valid appeal against that decree it 
had become final. Under the Tenancy 
Act appeals lie from the decisions of the 
Court of the Assistant Collector to the 
Commissioner when proceedings are taken 
under S. 154 and, therefore prima facie 
the appeal to the Commissioner in the 
present case was correct. S. 177, how . 
ever provides for appeals in certain cases 
to the District Judge and amongst others 
in all suits in which a 

“question of proprietary title has bseii in issue 
in the Court of first instance, and is a matter 
in issue in the appeal.” 

It is contended on behalf of the respon- 
dent to the appeal before us that because 
in the fourth ground in the memorandum 


of appeal to the Commissioner "the then 
appellant stated that proceedings should 
have been taken by the Assistant Col- 
lector under S. 158, Tenancy Act, fa question 
of proprietary title was a matter in issue 
in the appeal and, therefore the appeal 
should not have been made to the Com- 
missioner. Assuming (but without deci- 
ding) that ground No. 4 did raise a ques- 
tion of proprietary title, and hearing in 
mind that as a matter of fact no decision 
was come to on this alleged question of 
proprietary title, and bearing in mind 
also that it does not appear that evidence 
was given or arguments addressed upon 
this question before the Commissioner, 
it is a little difficult to say that the ques- 
tion was ‘ in issue’' before the Commis- 
sioner, that is to say, was “in issue in 
the appeal.” In the course of the argu- 
ment wo asked whether it could be said 
that the question of proprietary title 
was “in issue in the appeal,” if after the 
appeal had been filed it had been struck 
out or abandoned, or if the Commis- 
sioner had declined to frame any issue 
on this point, and it had practically to 
be admitted than in such a case it 
could not be said that the question of 
proprietary title was “in issue in the 
appeal.” We think under the circum- 
stances of this case that the question of 
proprietary title was not “in issue in the 
appeal” before the Commissioner, and 
that accordingly the decision of the Board 
of Revenue cannot be treated as null and 
void. This being so the Assistant Col- 
lector was right in determining the 
matter upon remand and the learuect 
Judge was wrong in not deciding the 
appeal upon the merits. We accordingly 
allow the appeal, set aside the decree cl 
the District Judge and remand the case 
to hini'with directions to re almit the 
appeal upon its original number on the 
file and proceed to hear and determine 
the same having regard to what we liave 
said above. Costs here and hitherto will 
ho costs in tlie cause. 

V.U./^. K. Car.e rerdti'iided. 
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Rafique, J. 

Parmeslmari Bas and A[)pii- 

cant. 

V. 

Jagan Nath — Opposite Parties. 

Criminal Revn No. 2-23 of 1919, Deci- 
ded on 21sb May 1919. 
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Criminal P, C. (1898), S. 403~-Applicabi- 
lily S. 403 does not apply to case in which 
accused has been discharged. 

Section 403 applies only to cases of acquittal 
or conviction, and has no application to a case 
in which an accused person has been discharged. 

[P 316 C 1] 

B. A. Howard — for Applicant. 

P, N, Banerji—iox Opposite Parties. 

Judgment.— The applicant in this 
case is one Parmeshwari Pas, who prose- 
cuted the opposite party on charges of 
rioting and illegal confinement. The case 
was made over to a Bench of Honorary 
Magistrates who after taking the evidence 
made an order on 18th January 1919 dis- 
charging the opposite party of the offence 
of rioting and illegal confinement. The 
Bencli however framed a charge-sheet 
under 8. d23 and fixed 10th February 
1919 as the date for hearing. In the 
meantime the ap[)iicant Parmeshwari Das 
has applied to tiie District Magistrate for 
transfer of his case from the Bench of 
Honorary Magistrates and his application 
was disallowed. Ou 10th February 1919, 
when the case came up for hearing, the 
Bench of Honorary Magistrates, witliout 
proceeding any further with the case, 
made an order that as the opposite party 
had been discharged by them on 18th 
January 1919 the case could not proceed 
under S. 403, Criminal P. 0. The case 
was struck oil. It is from this order of 
10th lebruary 1919 that Parmeshwari 
Das has come np in revision to this Court 
and contends that S. 403, Criminal P. C. 
has no application whatsoever. 1 think 
that the contention is well founded. The 
section in question applies to cases cf 
acquitlal or conviction and not to cases 
of discharge. The order striking off tlie 
■case from the list of the Bench of liono- 
rary Magistrates was illegal. I set it 
aside and direct the Bench to dispose of 
the case according to law. 

t 

Order set aside, 
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Likdsav. J. 

J ai J ai liain Applicant. 

V. 

Opposite Party, 

Criminal Pevn. No. 17 of 1919, Deci- 
de l on 21sfc Fehrnary 1919. 

Penal Code (1860), S. 193-Person placing 
signature on written report without knowing 
its Contents Act does not amount to offence 
under S. 193. 

Ibe mere fact of a person placing Ids signature 
on a written report, witliont knowing it 3 con- 
tents, is no ground f a bolding that the neces- 


sarily knew or had reason to believe that the con- 
tents of the report were false; at most, the act is 
indiscreet and does not amount to an odenco un- 
der S. 103. [P 317 c 1 ] 

Nihal Chand — for Applicant. 

R. Malcomson — for the Grown. 

Judgment. This is an application 
for revision on behalf of one Jai Jai Earn 
who has been convicted of an offence un- 
der S. 193 read with S. 114. 1. P. C. 
The charge against him was: 

‘ that on or about the 4th April he abetted the 
fabrication of a false report, Ex. A. (meant to 
show that the halwai could not be identified)’ 
inasmuch as he knew it to be a false report, and 
Countersigned it with the intention that it might 
appear in evidence in a judicial proceeding and 
might cause the Court to form its own opinion 
about the guilt of Brij I^Iohan.” 

In order to understand the nature of 
the charge against the accused it is neces* 
sary to refer to a few facts. On 4th 
April 1918 a woman named Mt. Kesri, 
who is now dead, went to the police sta- 
tion at Tanakpur with her little girl 
aged nine years and complained that tho 
girl had been assaulted by a halwai 
whose name she did not know. She des- 
cribed this affair as having taken place- 
four days previously aud said that the girl 
had been bleeding. The report was taken 
down by head constable Krishnanand 
and he recorded it in the general diary 
under S. 323, remarking that the child’s 
mother did not desire to have any medi- 
cil investigation. It appears however 
that tlio mother at once took the child to 
a hospital where she was examined by the- 
Lady Doctor, Miss Butcher. Miss Butcher 
found that the girl had been raped and sent 
information accordingly to the police 
station. Later on in the afternoon Mt. 
Kesri brought a written report, Ex. A, 
which is proved to have been written by 
a man named Ilayat Singh and which 
w'as admittedly attested by the present 
applicant Jai Ram. In this Kesri stated 
that she did not know who the man was 
w’ho had violated her daughter. She said 
that the girl liad_ not disclosed what had 
hapi)ened, and that she (the mother), 
thouglit the child was suffering from 
dysentery. Kesri ^Yeut on to say that 
she wasunahieto identify the person who 
was responsible for the rape and so was 
her daughter, and the report concluded 
with a statement to the effect that no 
investigation was desired. 

Some time after this it came to know- 
ledge that a man named Brij Mohan had 
raped this child; he was tried for the 
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offence, found guilty and sentenced to ten 
years' rigorous imprisonment. The only 
solid fact on the record against the ac- 
cused is the fact that he' attested this 
writtten report which was brought to 
the Thana on the afternoon of the 4th 
April. It was for the prosecution to 
prove that Jai Jai Earn knew that this 
■written report was a false report and 
that he countersigned it with that know- 
ledge and with the intention that the 
report should be used as evidence in a 
judicial proceeding. The learned Judge of 
the Court below has discussed the whole 
question of the applicant's knowledge at 
great length, but it seems to me there is 
no foundation of fact for the conclusion 
at which the learned Judge has arrived. 
It cannot be concluded that because this 
man Jai Jai Ram put his signature to 
this written report he necessarily knew or 
had reason to believe that the contents of 
the report were false. It is not made to 
appear from any evidence that the con- 
tents of the report were read out to him 
and though it may be a very foolish 
thing for a man to attest a document of 
this kind without being made aware of 
the contents, this indiscretion does 
not amount to an offence under the Penal 
‘Code. 

Various other circumstancas have 
been taken into consideration by the 
learned Judge for the purpose of impu- 
guilt to the accused. The principal 
one seems to be that Jai Jai Ram is a 
near neighbour of the man Brij Mohan 
who was found guilty of the charge of 
rape, and so it is assumed that by reason 
of his living in the neighbourhood he must 
have been aware that Brij Mohan was 
the person who committed the rape upon 
the child. Here again this assumed know- 
ledge has been too readily attributed to 
Jai Jai Ram and there is no foundation 
of fact to justify it. To say that because 
Jai Jai Ram lives on the other side of the 
road from Brij Mohan he must neces- 
sarily have known that Brij Mohan had 
'committed the rape on this child, is 
surely going too far. The statement of 
Jai Jai Ram is that the report was writ- 
ten by a man called Hayat Singh, who 
asked him as he was passing by to put 
his name to it and that he did so. There 
is no evidence on the record to contradict 
this statement of the accused and I think 
in the .circumstances the statement is 
‘probably a true one. The result is that 


I find that these is no eUvidence to sup- 
port the charge and conviction. I allow 
the application, set aside the conviction 
and sentence and direct that the accused 
be acquitted and released. He is on bail; 
his bail bond will be discharged. 
v.b./r.k. . Conviction set aside» 
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Knox, Ag. 0. J. and Banerji, J. 

Jivala Singh and o^/fcrs— Defendants 
— Appellants. 

V. 

Sardar and Plaintiffs— Res- 

pondents. 

Letters Patent Appeal No. 36 of 1917, 
Decided on 8th May 1919 against the 
judgment of Walsh, J., dated 8th Febru- 
ary 1917. 

Hindu Law— Succession— Sons of Kshatriya 
by Shudra woman — His illegitimate sons can- 
not succeed to his property. 

The son of a Kshatriya by a Shudra woman 
belongs to a caste higher than a Shudra called 
Ugra, and his illegitimate sons, therefore c.innofc 
succeed to the property which belonged to him 

1P317 0 2 PSIH 0 I'j 

Gulzari Lai and S. M. Mukherji—-iov 
Appellants. 

Vishnu Nath — for Respondents. 

Judgment.— The suit out of which 
this appeal arises was brought by the 
plaintiffs-respondents to recover posses- 
sion of two cultivatory holdings, namely 
the whole of Khata No. b2 and a fourth 
share in Khata No. 50. The holding in 
Khata No. 32 has been found to have 
been the non. occupancy holding of one 
Patpal Singh. The plaintiffs are the il. 
legitimate sons of Patpal Singh. The 
defendants are his brothers. It has been 
found that Patpal Singh was the son of 
one Debi Singh who was a Kshatriya. 
Patpal Singh’s mother was a Shudra and 
the question is what was the status of 
Patpal Singh. If he was a Shudra his 
illegitimate sons, the plaintiffs, would 
succeed to his holding. If he b0lon<^o.l to 
some higher caste the illegitimate sons 
would have no right of succession. The 
point does not appear to have been de- 
cided by this Court, but it was considered 
m an elaborate judgment of the Madras 
High Court. In the case of Srindavana 

% ^ ^ ^ it was held that thej 

illegitimate son of a Kshatriya by a* 

Shudra woman is not a Shudra but was of 
a higher caste called "Ugra.” This view 
i s_ supporte d by the authorities tr, 

(1) [1889] 12 Mad. 72. ^ 
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the judgment and we have not been re- 
ferred to any case in which a contrary 
view has been held. We think upon the 
authorities we should follow the view 
adopted by the Madras High Court. The 
result is that Patpal Singh belonged to a 
higher caste than that of a Shudra and 
therefore his illegitimate sons would not 
succeed to the property which belonged 
to him. In this view the plaintiffs' claim 
failed and should have been dismissed. 
We allow the appeal, set aside the decree 
of this Court and of the Courts below and 
dismiss the suit with costs in all Courts. 

V.B./r.K. Appeal allowed. 
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Richards, C. J. and Rafique, J. 

Stindar Singh and others — Defendants 
“Appellants, , , . ^ ,• , 

fi »0 ' V.' • . i.-if. ■ 7 J 

J aisiri Bai — Plaintiff — PvespondeDt:'^''’ 

I Second Appeal No. 1264 of 1917, De- 
cided on 15th February 1919, from deoi. 
sion of Distriot Judge, Azamgarh, D/- 
6th September 1917. 

Wajibularz — Custom of pre-emption — 
Only entry in wajibularz is not sufficient to 
establish custom — Pre-emption. 

In a pre-emption suit tlie only evidence .ad- 
duced by tbe phintidiu support of the alleged 
oustom was an extract from tlie wajibularj^, 
which was to the eject that in future Ibo co- 
sbarers when {-elling property must offer it to 
the btlier cosbarers: 

Held: that in tbe aVsonce of all other evidence 
the entry in the wajibularz was not sutriciont to 
establif-h the custom. tP b) 2] 

Iqbal Ahmad — for Appellants. 

Saila Nath — for Respondent. 

Judgment. — This appeal arises out of 
a suit for pre-emption. The Courts be- 
low decidel the suit in the plaintiff’s 
favour. The vendee appealed. The only 
evidence adduced hy the .plaintiff in sup- 
port of the alleged oustom was an extract 
from the wijihularz of 1S72. This entry 
js to the effect that in future the co- 
sharers v/lion selling must lirst offer the 
property to the other oosharors; and the 
expression ainda” in the clause is ex- 
plained by a rukka, whicli is also on the 
record, by the settlement officer to the 
effect that when he used this word he 
meant that the particular custom had nob 
.been established. Some reference has 
been made to judgments, but upon send- 
ing for the records of these judgments 
wo lind that they wore nob pre-emption 
ca^es at all. Tliore was also a judgment 
in another case and .apparently from an- 


other village by the District Judge of 
Azarogarh. From the perusal of this 
judgment it appears that in that case 
there was nob only an extract from the 
wajibularz of 1872 but there was an 
entry in an earlier wajibularz. The 
question in the present case is whether 
the entry in the wajibularz of 1872 und^r 
the circumstances of this case,, is suffi- 
cient to establish the custom,, and in-the 
absence of all other evidence we think it 
was not sufficient. ■ - , ! ! i, 

If an earlier wajibularz contfiinicg ,a 
reference to rights of pre, emption had 
been produced in tbe case it vvould have 
made all the difference,. We must allovr 
the appeal, set, aside the decree of bolt 
the Courts below and dismiss the plain- 
tiff’s suit with (josts in all Courts., . 

.V,B./r.k. 4pp^o>I, (ullQtVedKiXi. 


ji .■'Dir''/ \:il 
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1 PlGGOTT' AND WAI;iSH, J J. , , ^ 

, Jassa and others • — riaintif[S“Appel- 
lants. 


• V. 

I 

Bangi Lai and others Defendants* — 

Respondents. i 

First Appeal No. 92 of 1916| Decided 
on 7th March IfflS, from decree of Sub- 

Judge, Saharan])ur. i 

Civil P. C. (1903), S. 11 — Co-defendants — 
Mortgo-se suit — Mortg-^gor and prior mort- 
gagee implcnded as defendants — Mortgagor 
denying liability under prior mortgage — Issus 
tried between parties —Subsequent suit by 
mortgagor for declaration that prior mort- 
gage was not binding upon him is barred. 

A puisne mnrtgugen brought a suit on Ihe foot 
of bis mortg-jco and impleaded the mortgagor 
and tlm prior inortgageo as deleudants to the suit 
praving that llic mortgaged property be sold sub- 
ject to the pri.w mortgag'. The mortgagor denied 
hi'j linhilily under the prior rriortgige, and an 
ip^;no as to tho vaPdity and binding character of 
tbo prior moutgage was tried and decided against 
tbo mortgagor. Sub5e-i]ueutly the mortgagor 
breugbt a suit for a declaration that the prior 
morig'^gc was invalid'and was not binding upon 
birn : 

JLild : that tbe suit was barred by the rule of 
res judicata. [P 320 C 2] 

Damodar Das — for Appellants. 

Pearey Lai Benerji — for Respondents. 

Piggott, J. — Inasanich as tbe sub- 
stantial point taken in this appeal is the 
effect on the present suit of oertain pre- 
vious litigation, it may ho convoniont to 
begin at onco Nvith a statenieiit of the 
facts regarding tbe said previous litiga- 
tion, namely, a suit registered as No., Go 
of 1914 in the Court of the Subordinate 
Judge of Saharanpur. That suit wag 
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brought by one Eadhe Lal on the basis of 
a simple mortgage of 8th February 1908. 
The principal defendants in that suit 
were one of the original mortgagors and 
the suoc 08 sors-in interest of the other 
two, and the relief sought was a decree 
for sale. In the plaint however certain 
other defendants were also impleaded, 
namely, the heirs of one Sant Lal. In 
respect of these additional defendants it 
was alleged that they held one mortgage 
subsequent to that of 8th February 1908, 
on which Eadhe Lal was suing, and also 
that they were in possession of the mort- 
gaged property or part of it under two 
usufructuary mortgages prior in date to 
that of Eadhe Lal, namely, one of 1st 
January 1888 and another of 13th March 
1900. 


These prior mortgages Eadhe Lal did 
not offer to redeem. He prayed that the 
property might be brought to sale sub- 
ject to the said mortgages. Those defen- 
dants who represented the. original mort- 
gagors not only contested their liability 
under Eadhe Lai's mortgages, but they 
expressly pleaded that no liability at- 
tached to them in respect of the two 
mortgages of 1st January 1888 and 13th 
March 1900. They denied that the heirs 
of Sant Lal were actually in possession 
under those mortgages., They denied that 
those mortgage deeds had been validly 
executed, or that consideration had passed 
or. that an any event they, as ‘sons and 
grandsons of two of the original mort- 
gagotfi. were bound by theii* terms.’ The 
questions thus raised fWere expressly pet 
JU' issue and were: fully tried out in the 
aforesaid suit, No. 65 of 1914. On every 
point the finding .was in favour of the 
_yalidiby and binding character of the' two 
mortgages of 1888 and 1900. It was even 
found that ^he mortgagees were in actual 
jpossession of the property concerned in 
^h.ese .two deeds. In. the decree which 
followed it was not only ordered that 
-the property; should be sold subject to 
fcvyo mortgages of I888-: and 1900, 
iiM fchii't' the' (;6sts of , these defendants 
.who,;j:epr03ehte,^i' the heirs of Sant' Lal 
-should be borne by those defendants who 
■represented the original mortgagors 
^Haying: been defeated, in this litigation’ 
,jtti3 representative's,, of the original mort- 
.’gagprs, haye loome into Oouit witb ar'suit 

-which; 0 must say, strikes me ag one of 

."the most; ekttabrdin'ary that I' have evet 


the two documents as they called them, 
dated Ist January 1888 and 13th March 
1900 were not validly executed and for 
other reasons as well were not binding 
upon them. They carefully suppressed 
the fact that the mortgages in question 
were in their terms usufructuary and 
that it had been found in the previous 
litigation that the mortgagees w^ere in 
possession in accordance with tho terms 
of the deeds. 

They threw out a suggestion, which it 
is clear they made no attempt to support 
that Eadhe Lal as plaintiff in the former 
suit had been in some way in collusion 
with the heirs of Sant Lal in their capa- 
city of prior mortgagees. They admitted 
that they had filed an appeal against the 
decision in Suit No. 65 of 1914, but that 
this appeal had been dismissed owing to 
failure on their part to deposit the neces- 
sary court-fees. ^ They have got round 
the court-fee difficulty at any rate by 
bringing the present suit as one for a 
mere declaration. The declaration they 
ask for is that the documents dated 1st 
Janua,ry 1888 and 13th March 1900 arq 
not binding upon the plaintiffs and that 
the plaintiffs’ share in the property 
hypothecated, " as they put it, under 
the said bonds cannot bo sold by auction 
in execution of the decree of Eadhe Lal 
in Suit No, 65 of 1914. They ask for this 
last relief without even impleading Eadhe 
Lei as a defendant. They got round all 
difficulties on the subject of limitation by 
suggesting that a person asking relief 
under S. 39, Specific Belief Act, can create 
a_ new starting point of limitation for 
himself whenever he pleases by asking 
the person in whose favour the written 
instrument in question appeavi's to operate 
according to its terms to rescind the same^ 
The written statement filed in reply to 
this remarkable plaint is not very satis- 
factory. The main allegations set forth 
in the plaint were denied and it wag 
pleaded that the plaintiffs had no cause 
of action in respect of either of the reliefs 
sought, by . them. The 'question of the 
usufructuary nature of the mortgages and 
the consequent right of the plaintiffs to 
claim further relief, beyond a mere decla- 
ration, .were not raised. The defendants 
in the main, contented themselves with 
,the allegation that all the questions raised 
by this plaint had already been tried out 
between the parties in Suit No. 65 of 
1914 and decided in favour of, the present 


390 Allahabad Mt. Wali Bandi Bibi v. Mt. Tabeya Bibi I9l9i 


defendants and against the present plain- 
tiffs. The Court below, as a matter of 
fact, has disposed of the suit on this 
■ground alone and the appeal before us is 
against that decision. 

I have thought it worth while to call 
attention to the curious nature of the 
suit and the objections to which it is 
liable upon other grounds, but, as a 
matter of fact, I see no reason to dissent 
from the decision of the Court below on 
the one question tried out by it. The 
learned Subordinate Judge has been con- 
tent to base his decision on the rulings in 
Chajjuv. Umrao Singh (l) and Magni- 
ram v. Mehdi Hossein Khan (2). Both 
these decisions are in point and are suffi- 
cient authority for the view taken by the 
Court below. In argument on behalf of 
the appellants we have bean asked more 
particularly to consider the decision in 
Surjiram v. Barhamdeo Persad (3). That 
case turned upon the question whether, 
upon a certain set of facts, the doctrine 
of constructive res judicata embodied in 
Expl, 4, S. 11 of the present Civil P. C., 
could be applied as between the parties to 
that litigation. There is no question of 
any constructive res judicata in the pre- 
iSant case. The precise questions sought 
jto be raised by the present suit wore 
ii'aised in Suit No. 65 of 1914, were pressed 
.upon the Court by the pleadings of the 
jpresent plaintills and were fully tried out 
upon evidence. Nor am I at all prepared 
to hold, with reference to the principle 
laid down in Chajju v. Umrao Singh (l), 
that the determination of these questions 
in Suit No. 65 of 1914 was not necessary 
in order to give an appropriate relief to 
the then plaintiff, Radhe Lai. 

If the present plaintills had succeeded 
in the case, and the property had been 
ordered to be sold free from the mort- 
gages of 1888 and 1900, the result would 
have been very greatly in favour of the 
present plaintiffs. So far as Radhe Lai 
was concerned, the actual result of the 
suit was to limit and specify the precise 
property against which big mortgage 
charge was to he enforced, lie was not 
bound to implead the heirs of Sant Lai in 
their capacity of prior mortgagees, hut 
there was notliing in the law to prevent 
him from doing so. On the pleadings, ho 
liad a cause of action against them on the 

(1) LlH'JUl ‘2-2 All. Hftf). 

(2) [190n 31 Cal. t)5. 

(3) [1005] 1 C.L.J. 337. 


strength of a mortgage subsequent to the 
date of his own, as well as in respect of 
two prior mortgages. The decree which 
he asked the Court to give him was one 
for sale against the property hypothe- 
cated to him, subject to the rights of the 
usufructuary mortgagees under the deeds 
of 1888 and 1900. The result of the liti- 
gation, so far as he was concerned, was 
that ho obtained an order for the sale of 
the property subject to certain defined 
and judicially ascertained charges, instead 
of an order, which he might no doubt 
have asked for, for the sale of the pro- 
perty subject to the rights of the heirs 
of Sant Lai, whatever those rights might 
hereaiter be found to be. On all these 
grounds I think there is no force in this 
appeal and I would dismiss it with costs. 

Walsh, J “I agree. I think no ques- 
tion of law arises. The whole argument 
was based on a contention which is appli- 
cable, in my opinion, only to Expln. 4 
and not to this case. It appears conclu 
sively to have been found as a fact that 
the issue in question was directly and 
substantially in issue in a former suit 
between the same parties in a competent 
Court and was finally heard and dealt 
with. 

By the Court. — The order of the 
Court is that the appeal is dismissed 
with costs, including fees on the higher 
scale. 

V.b./r.k. Appeal dismissed. 
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Rafique and Lindsay, JJ. 

J/L Wali Bandi Bibi — Defendant — 
Appellant. 

V. 

Mt. Tabeya Bibi — Plaintiff — Respon- 
dent, 

Second Appeal No. 332 of 1917, Deci- 
ded on 11th March 1919, against decision 
of Addl. Judge, Gorakhpur, D/- 13th 
December 1016. 

(a) Civd P. C. (1908), 0.6, R. 17-Pro- 
perty included in suit by amendment after 
transfer — Rule that amendment relates back 
to institution of suit docs not apply. 

The rule th:it the iamendmont ol a phuut re- 
lates back to the date of the institutioa of the 
suit cxnnot be applied to every possible case, as 
for iustanco, wheie there is a question of tho 
applicability of tho rule of lis pendous, becauso in 
applying the rule of lis peudeus it is essential that 
the property should be directly and specifically in 
question in the suit. Where therefore a pUiut con- 
tains no such doseripiion as to put the vender on 
his guard or to give him notice that the property 
he is purchasing is sub judice, an amendment of 
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the plaint by a change in the description of the 
property in suit would not for the purpose of the 
rule of lis pendens, relate back to the dale of the 
institution of the suit. [p 322 C 1] 

(b) Mahomedan Law — Gift — Donee making 
addition — Right to revoke is barred. 

The Mahomedan law bars the right to revoke 
a gift if' a transfer is made by the donee or any 
addition is made by him or his transferee to the 
gifted property by which its value is increased, 

V LP 322 0 1, 2) 

Iqbal Ahmad — for Appellant. 

S. M, Sulaiman — for Respondent. 

Judgment. — It appears that one Mb. 
Bir Bandi owned some house property in 
the town of Gorakhpur. She executed a 
deed of gift on 3rd November 1908 of 
seven items of property consisting of 
kothris and houses in favour of the widow 
of her son. Mt. Sbafia Bibi. On 22nd 
February 1912, Mt. Pir Bandi instituted 
a suit against her daughter-in law, Mb. 
Shafia Bibi for the revocation of the gift 
of 3rd November 1908. In the plaint of 
that suit it was alleged that items 1, 6 
and 7 had been the subject matter of suit 
in a former litigation between an heir of 
the husband of Pir Bandi and the donee 
and that the gift in respect of these 
three items of property had been cancelled 
•by a decree in favour of the heir of her 
husband. She therefore sued for the 
oancellation of the gift in respect of the 
remaining items of property including 
Nos. 2 and 5. Summons to the defen- 
dant, Mt. Shafia Bibi, was served on 16th 
March 1912. On 16bh May 1912, item 6 
was sold toMt. Tabeya Bibi by Shafia 
Bibi in consideration of Rs. 1,000 On 
21st May 1912. Mt. Pir Bandi 6Ied an 
application for the amendment of her 
plaint in the suit that she had instituted 
on 22nd February 1912. She said that 
by a clerical error and oversight she had 
mentioned item 6 as having been in litiga- 
tion between her husband's heir and Mt. 
Shafia Bibi, and had herself sued for the 
cancellation of items 2 and 5. while as a 
matter of fact it was item 5 which was 
in suit in tbe case of her husband’s heir 
and she intended to sue and was suin" in 
respect of items 2 and 6. She therefore 
prayed that wheiever in her plaint No. 5 
was mentioned it should be changed 'to 
No. 6. Her application was allowed on 
the sanie day, that is 21st May 1912 and 
the plaint was amended. Subsequent to 
the amendment Mt. Shafia Bibi added a 
plea to her defence that property item 6 
had been sold by her for consideration on 
16th May 1912 to Mt. Tabeya Bibi. 
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In spite of this plea of Shafia Bibi. tho- 
vendee Mt. Tabeya Bibi was not brought 
on the record. The case proceeded to 
trial and the claim of Pir Bandi was de- 
creed. The decree in that case however 
does not in any way bind Mt. Tabeya Bibi. 
On 15th May 1915, the suit out of which 
this appeal has arisen was brought by 
Mt. Tabeya Bibi for possession of the 
house No. 6 on the basis of the sale deed 
of 16th May 1912. The claim was 
brought against Mt. Wali Bandi, a niece 
of Pir Bandi to whom the house in suit 
had been transferred by Pir Bandi on 7th 
April^ 1914, under a deed of gift. The 
principal plea in defence was that the 
claim of the plaintiff was barred under 
the rule of lis pendens. The Court of 
first instance declined to accede to this 
plea and decreed the claim. On appeal 

the decree, of the first Court was con- 
firmed. 

In second appeal to this Court various 
points have been- urged against the de 
crees of the Courts below. The first and 
chief point is that the sale to Mt. Tabeya 
Bibi by the pkintiff-respondent was 

made during the pendency of the suit of 
Pir Bandi and therefore the sale is in- 
valid. The contention is that under the 
law the amendment of a plaint relates 
back to the date of the institution of the 
suit and that for the purpose of lis pen- 
dens the suit becomes contentious from 
the date of its institution. In the pre- 
sent case, though there was a mistake in 
the description of a portion of the pro- 
perty in suit, yet by the amendment of 
21st May 1912, the defect was cured and 
the suit should be taken to have been a 
contentious suit qua item 6 from 22nd 
February 1912, the date on which it was 
institute!. Some cases have been re- 
ferreJ to us in support of the contention 
thafe the amendment relates back to the 

date of the institution of the suit. The 

contention may be correct with ref^ard to 

certain pleas such as that of limitation, 

but we are not prepared to hold that the 

^ntention is true in every possible case. 

One of the matters that is essential for 

the application of the rule of lis pendens 

IS that the property should have been 

directly and specifically in question dn 

the suit. Bennet in his work on lis pen- 
dens says : 

‘‘It may be said in general that a lis pendens 

will be created whether the property involved in 
suit IS described either by such dednite and tech- 
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nioally legal description that its indentity can 
be made out by the description alone, or where 
there is such a general description of its character 
or status and by such reference that upon inquiry 
the identity of the property involved in litigation 
can be ascertained." 

In the present case at the time of the 
sale of house No. 6 to Mt. Tabeya Bibi, 
the plaint of Pir Bandi had no such des- 
cription as to put the vendee on her 
guard or to give her notice that the pro- 
perty that she was purchasing was sub 
judice. In fact the allegation in the 
plaint was that No. 6 had already been 
dealt with in a former litigation and 
therefore Pir Bandi was seeking no relief 
in respect of it. The property may be 
said (or the first time to have come 
directly and specifically into question on 
Slat May lrll2 when the amendment was 
allowed. The amendment of the plaint 
by a change in the description of a por- 
tion of the property in suit cannot, for 
the purpose of the rule of lis pendens, 
relate back to the date of the institution 
of the suit. We think that the lower 
Courts were right in holding that the 
plaintiff-respondent could not be de- 
feated on the rule of lis pendens. 

Another point that has been urged on 
behalf of the defendant-appellant is that 
Mt. Tabeya Bibi, being a vendee from 
Mt. Shafia Bibi who was a doneo from 
Mt. Pir Bandi, cannot claim to have a 
better title than that of Shafia Bibi. 
The gift in favour of the latter was re- 
voked by a decree of Court and the sale 
to Tabeya Bibi, therefore falls to the 
ground. In the sale deed itself Mt. Shafia 
Bibi described her title to the property 
she was selling as that of a donee and 
Mt. Tabia Bibi, knew and ought to have 
knovvn that under the Mahomedan law 
the gift was revokable. All that Mt. 
Tabeya ^Bibi took by her sale was the 
title of Shafia Bibi, whatever that title 
was. This point was not urged either in 
the written statement or in the Court of 
first instance or in appeal before the 
lower appellate Court. It is taken for 
the first time before us. We do not think 
that the appellant should be allowed to 
put HI) a new case before us. But we do 
not ijropose to decide the question on a 
tefehnicai ground. It appears that under 
the Mahonieilan law the right to revoca- 
tion of a gift is barred for among other 
reasons, a transfer made by the donee or 
by any additions made by the donee or 
her transferee to the gifted property by 


V. Ja^'At Singh 

which its value has been increased, vide 
Wilson’s Mahomeden Law, para. 3l6, 
p. 354. In the present case, Mt. Shafia 
Bibi had sold the property to the plain- 
tiff-respondent and therefore the gift in 
respect of house No 6 could not be re. 
Yoked. The argument that as a matter 
of fact a decree for revocation has been 
passed in favour of Pir Bandi is of no 
force, considering that the plaintiff-res- 
pondent was no party to that decree. 
She is not debarred from questioning th& 
right of Mt. Pir Bandi to revoke the gift 
in the present case. Moreover as wo 
understand the judgment of the lower 
appellate Court, the property has been 
dealt with by the transferee in such a way 
as to increase its value. Therefore on 
both the grounds the gift was not revok- 
able at the instance of Mt. Pir Bandi. 
The appeal therefore fails and is dis- 
missed with costs including in this Court, 
fees on the higher scale. 

v.b./r K. App eal dismissed^ 
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Bichapds, C. J. and Rafique, J. 

Madho Defendant — Appellant. 

V. 

J agat Singh — Plaintiff— Respondent. 

Second Appeal No. 1664 of 1917, De- 
cided on 14th February 1919. 

(a) Civil P. C. (5 of 1908), O. 1, R. 9-Pre- 
eniption suit — Idol to whom property is 
endowed is necessary party. 

In a suit for pre-emption in respect of property 
endowed to an idol, idol is a necessary party and 
unless it is impleaded as a defendant the suit 
must fail on the ground that a decree cannot be 
recorded against a party who is not actually be- 
fore the Court. (P 323 C 1] 

(b) Civil P. C. (5 of 1908). O. 1, R. 9-R. 9 
deals with cases where Court decides righta 
of parties before It. 

Older 1, R. 9. deals with cases where the Court 
can deal with tlie matter in controversy with 
regard to the riglits and interests of the parties 
actuall v before it. [P 323 C 2] 

(c) Pre-emption — Notice — Presumption — 
One brother selling others must be pre- 
sumed to know sale, in absence of quarrel—* 
Hindu Law, Joint family. 

Where one brother iu a Hindu family sells his 
property and tliere is no evidence of any quarrel, 
tliore is a strong probability that the otlier bro- 
ther knows of the sale. [P 323 U 1] 

Gahari Lai atid Tej Bahadur Sapru 
— for Appellant. 

N. C. I'.u.s'/tand Surendra Nath Sen — 
for Kespondenb. 

Judgment. — Tliis appeal arises out of 
a suit for pro-emptiou. The property 
was sold on iBlst February 1916, The- 
vendee, although nob actually a cosharer ^ 
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was a mortgagee in possession from the 
vendor and his brothers. On the follow- 
ing July (long before the institution of 
the present suit) the vendee endowed the 
property. The present suit was in- 
stituted on the very last day of limita- 
tion by the vendor s own brother without 
making the Thakurji a party. The first 
Court dismissed Jt on the ground that 
the Thakurji was a necessary party to 
the suit. It held that the evidence as to 
the consent to the sale was not sufficient. 
.We may say in passing that there is a 
^rong probability when one brother in a 
pindu family sells his property and there 
ps no evidence of any quarrel, that the 
fother brother knows of the sale. We 
*need hardly say that it stands to reason 
that where two Hindu brothers have not 
quarrelled a brother desiring to sell his 
propel ty would be only too pleased to sell 

bi9 property to his own brother rather 
than to a stranger, if his brother was in 
a position and wished to buy. The lower 

appellate Court held that the Thakurji 

was a necessary party and reversed the 
decree of the Court of first intsance upon 
the ground that the suit against the 
lhakurji would not be barred. The Court 
thought that Art. 120. Lim. Act. would 
^pply. We must bear in mind that the 
lihakurji was a necessary party to the 
{present suit. If the effect of the deed of 
endowment was to vest the property in 
the Thakurji, then possession could -only 
be got by virtue of a decree against the 
ihakurji. In the course of the argument 
the learned Counsel on behalf of the res- 
pondent was forced to admit that if the 
vendee had re-sold the property to an 
outsider, a decree for possession by pre- 
emption could not possibly be made in 
the absence of that third party. So far 
as the original vendee is concerned, he 

would have a complete answer to a suit 

ior possession when he proved that he 
had re sold the property and that it was 
no longer m his possession. An attempt 
has been made to distinguish between the 
Thakurji and a third party who had pur 

chased property because it is said that the 
possession is still in the hands of the 
defendant in his capacity as trustee 
But It seems to us that he is in posses- 
Sion in an entirely different capacity. He 
was not sued as trustee, he was sued in 
his personal capacity. No doubt the 
Court has power to add a defendant. 
XhQ Court of course would not add a de- 
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fendanfc where it was clear that at Jhe 
time he would be added asa defendant the 
claim was barred as against him. The 
Court below considered as we have already 
stated, that Art. 120, is the appropriate 
article, and that the suit would not be 
barred as against the Thakurji if he was 
made a party. We think it unnecessary 
in the present case to decide what is the 
appropriate article, but the fact remains 
that the Thakurji even upto the present 
time has not been made a party to the 
suit. We are asked that even now this 
Court should amend the pleadings by 
adding the Thakurji as a defendant. 
Hearing in mind the circumstances of the 
present case, namely the relationship 
between the vendor and the pre-emptor 
and the date upon which the suit was 
instituted we do not think that this is a 
case m which we are called upon to add 
parties at this stage. It is said that 
under the provisions of 0. 1, R. 9 ^ the 
suit ought not to be dismissed by reason 
of the non-joinder of the Thakurji A 
careful perusal of that rule shows that it 
only deals with cases where the Court 
can deal with the matter in controversy 
in the suit with regard to the rights and 
interests of the parties actually before it 
ihe matter involved in the present case 
IS the possession of the property sold. 
On the finding of the Court below and in 
our opinion also, this property is now in 
the possession of the Thakurji and it is 
impossible that we can give a decree 
a ainst the Thakurji who is not before us 
\\e must allow the appeal set aside the 
decree of the lower appellate Court and 
restore the decree of the Court of first 
instance with costs in all Courts, includ 
mg in this court-fees on the higher scale. 

Appeal altoioed. 
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Stcmet, J. 

iJarfn — Petitioner— Applicant. 

V. 

Emperor— Opposite Partv. 

Civil Bevn. No.TlO of 1918, Decided 

on olst July 1919, against order of Dist 
Judge, r,orakh pur, D'. 14th May 1918 

Penal Code (45 of 1860), Ss 209 and 210 

T . J“f''d.clion or not is immaleriai 

lu ord-r to bring a case under S. 200 it is im 

nrator.al whether the Court in which the fa“e 

suit The words in the section are “a Court of 
justice aod not ‘.a Court of justice having Juris 

diction. Similarly.! a person obtains a decre. 
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fraudalently for a sum not due, the case would 
fall under S. 210 of the Oode, whether the Court 
had, or had not, power to pass the decre®. 

LP 824 C 2] 

R. K. Sorabji — for Applicant. 

E. Malcomson for A, E. Eyves — for 
the Crown. 

Judgment. — The four applicants, 
Badri, Jageshar, Raja Ram Pathak and 
Rameshar, filed about the same time four 
separate suits in the Court of the Village 
Munsif of Khajuri and obtained decrees 
therein. In execution of one of these 
decrees Jagat was imprisoned for 42 days. 
The learned District Judge of Gorakbpore 
under the provisions of S. 73, Local Act 
3 of 1892, set aside all these decrees, on 
the finding amongst other findings that 
the Village Munsif had no jurisdiction to 
decide the suits. He further found that 
the suits were deliberately false and that 
they had been instituted in pursuance of 
a conspiracy to i)rosecut 0 Jagat, because 
Jagat had exposed a scandal in Jageshar’s 
family the disclosure of which had put 
Jageshar to considerable expense and 
damaged the reputation of himself and 
his relations. The learned District Judge 
after having arrived at this conclusion 
and setting aside the decrees, proceeded 
to take action under S. 47G, Criminal 
P. C., and has ordered the four appli- 
cants to be prosecuted criminally on 
various charges. One of the charges 
under which he has ordered eacli appli. 
cant to he prosecuted is a charge S. 209. 

The applicants apply in revision to 
have this order set aside. The appli- 
cations are under the ])rovi3ions of 
S. 115, Civil P. C. Now there is nothing 
to show that the learned District Judge 
exercised a jurisdiction not vested in him 
by law, or failed to exercise a jurisdic- 
tion so vested or that he acted in tlie 
exercise of his jurisdiction illegally or 
with material irregularity: and here I 
might leave the matter and dismiss the 
applications. Bub inasmuch as other 
dudges of this Court have thought fit to 
admit those apidications and as tiio pro- 
ceedings have already draggel on for 
some 14 months, it will perhaps bo better 
to oxauiine the arguments put forward 
by the learned counsel for the applicants. 
The learned counsel argues that inasmuch 
as the Munsif had no jurisdiction, his 
clients can in no circumstances have com- 
mitted an ollence under eitlier Ss. 209 or 
2L0. The words of S. 209 are: 

"Whoever frauduleotly or dishonestly, or with 
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intent to injure or annoy any person, makes in 
a Court of justice any claim which he knows to 
be false, shall be punished with imprisonment'* 

and S. 210 is to the effect that 

“whoever fraudulently obtains a decree or order 
against any person for a sum not due, or fraudu* 
lently causos a decree or order to be executed 
against any person for anything is liable for im- 
prisonment." 

Now on the learned Judge*8 finding, 
which is the only finding with which I 
am concerned, these four persons fraudu- 
lently, dishonestly and with intent to in- 
jure Badri, misrepresenting their resi. 
dence, went to a Court which they knew 
had no jurisdiction and obtained by the 
use of the most dishonest methods decrees 
for suras not due to them, and in one 
instance obtained the imprisonment of 
Jagat for six weeks. It would have been 
an extraordinary defect in the Penal Code 
if such acts could pass unpunished, be- 
cause the Court had no jurisdiction, but 
I see no reason to suppose that the law 
contains this defect. The words in 
S. 209 are “a Court of justice" not “a 
Court of justice having jurisdiction in 
the case." If a person brings a claim in 
a Court of justice which has no jurisdic- 
tion the case falls under S. 209 in my 
opinion, and similarly, if he obtains a 
decree fraudulently for a sum not due, 
the case will fall under S 210, whether 
tlie Court had, or had not, power to pass 
the decree.' In tliese circumstances there 
would ho no force in the argument that 
there is a legal flaw in tlie charge even 
if tlie argument could be pressed under 
S. 115. 

I dismiss these applications with costs. 
I fix the fees of the Government Advo- 
cate at Rs. 32 on each application. 

V B./r.k. Applications disinissed. 
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TudbalIj and Rafique, JJ. 

Brij Narain Rai — Defendant— Appel- 
lant. 

V. 

Mangla Prasad and ayiothet — Plain- 
tilTs — Respondents. 

First Appeal No. 78 of 1916, Decided 
OD 2bt h Octoi')er 1918, from decree ^of 
Sub. Judge., Ghazipur. 

(a) Civil P. C. (5 of 1908), O. 32, Rr 3 
and 4 — Suit against minor— Notice of pro- 
posed appointment of Guardian ad litem not 
issued to guardian— Suit decreed exparte— 
Decree is not binding. 

A ftuit was brought against certain minors who 
were under the custody of their mother. Notice 
was issued to the minors for the appointment of 
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a guardian ad litem but no notico was issued to 
the mother and eventually the Court Nazir was 
appointed guardian ad litem of the minors, but 
no notice of bis proposed appointment was issued 
either to the minors or to their mother. No 
funds were supplied to the Nazir to enable him 
to lake steps to protect the minors' interests, no 
defence was put in on behalf of the minors and 
tho suit was decreed ex parte against them: 

Meld-, that the provisions of 0. 32, Rr. 3 and 4% 
had not been complied with and that the minorst 
not having had an opportunity of putting for- 
ward a dofence, were not bound by the ‘decree 
passed in the suit. [P 325 0 2] 

(b) Hindu law — Debts — Antecedent debts 
—Meaning of— Explained. 

The expression “antecedent debts" mrans 
debts incurred to discharge not only obligations 
antecedently incurred, but incurred wholly 
irrespective of the ownership of the joint fimily 
property; in other words, personal debts incurred 
by the father for his own purposes and apart 
from the security of the joint family property. 

LP326 C2:P 327 Ci] 

S. M. Sulaiman and Ishaq Khan — for 
Appellant. 

Kamalakanta Farmland Tej Bahadur 
Sapru — for Respondents. 

Judgment. This appeal, which is by 
the defendant, arises out of a suit brought 
by the two minor plaintififs, seeking to 
have set aside an ex parte decree obtained 
by the defendant on 27th November 1912 
in a suit brought against them and their 
father on the basis of a mortgage-deed, 
dated 4th March 1908, which their father 
had executed in lieu of Rs. 11,000 and in 
which he had mortgaged the joint ances- 
tral property. The father Sita Ram Rai 
was also made a defendant to tho suit. 
The plaintiffs in this case pleaded that 
they had not been duly represented by a 
properly appointed guardian in the pre- 
vious litigation; that they had therefore 

been prejudiced and that tho decree should 
be set aside as null and void. The de- 
fendant appellant, who is the appellant 
now before us. pleaded that tho minors 
had been properly represented in the pre- 
Vioiis litigation. Further that the bond 
Or 4th March 1908 was a genuine deed 
for consideration and was executed to pay 
off antecedent debts; that the mortgage 
was therefore binding on the plaintiffs 
and they had no right to impeach it as 
the sons of their father. 

There was a further plea that the pro- 
perty, was not ancestral property but 
the self-acquired property of the father. 
The Court below held that the pro- 
perty in question was the ancestral pro- 
perty of the family; that the minors 
had not been properly represented in 
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the previous litigation. Further that 
out of the consideration of Rs. 11,000. 
Rs. 735 were not for antecedent debt or 
family necessity and this being so, the 
whole mortgage was not binding upon^he 
plaintiffs in any way. It therefore de- 
creed the ouit and set aside the previous 
decree as null and void as against these 
plaintiffs. In the memorandum of appeal 
filed in this Court the first ground of ap- 
peal was that it had hot been established 
that the property in suit was the ances- 
tral property of the plaintiffs and that 
therefore they were not in a position to 
question the mortgage. In regard to this 
it is admitted before us that with the 
exception of one small portico of oral 
evidence there is no evidence on the re- 
cord to support the plea. Furthermore 
the judgment of the Court below shows 
that' this plea was not pressed in that 
Court. We therefore must liold on this 
point against the appellant and for the 
purpose of this appeal the property must 
be deemed to be ancestral property. 

The next point pleaded is that the 
plaintiffs- respondeuts were duly represen- 
ted according to law .in tho course of the 
former litigation. On this point we find 
It injpossible in any way to differ from 

the decision .arrived at in the Court below. 

In the former litigation the present ap- 
pellant who was than the plaintiff, asked 
the Court to appoint the father the guar- 
dian of the minors. It is obvious in a 
litigation^ of this description that the 
father’s interests and t, he son’s interests 
are not one. Moreover in the present 
instance the father was not appointed 
guardian. The minors had a mother alive 
and they were under her custody. No 
notice whatsoever was issued to her. 

Notice was issued to the minors them- 
selves. 

In the end tho Court Nazir was 
appointed by the Court as guardian al 
htem of the minors, but no notice of his 
proposed appointment was issued either 
to the minors or their mother. No funds 
\yer 0 supplied to the Nazir by the plain- 
tiffs to enable him to take steps to protect 
the minors’ interests. No defence was' 
put in on behalf of the minors and the! 
suit was^ decreed ex parte against them.! 

It is quite clear that the provisions ofj 
O. 32, Rr. -3 and 4, were not complied with! 
and the minors had no opportunity of' 
putting forward a dofence. On this point, 
we agree with the Court below. ' 
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The next plea taken is that the plain- 
tirfs’ father having been the manager and 
the head of the family and the money 
having been borrowed by him in lieu of 
antecedent debts, the mortgage was bind- 
ing upon the sons except parhaps for the 
small sum of Rs. 735, which was but a 
small proportion of the total debt of 
Rs. 11,000, incurred by the father. It 
is urged that the mortgage having been 
made in lieu of antecedent debts due from 
thefathev the sons were bound by the mort- 
gage and therefore they had not been at all 
prejudiced and tlie decree should not be 
set aside except in respect of the small sum 
mentioned above. The mortgage-deed in 
suit, executed on 4th March 1908 (p. 20 A) 
was executed by tlie father and a loan of 
Es. 11, 000 was taken to payoff the debts 
due under two mortgagee-deeds, one of 
12th December 1905 in favour of Sheikh 
Abdur Rahim and Haji Abdur Rahman, 
and the other of 19th June 1907 in 
favour of Hafiz Wali-ul-Iah and Sheikh 
Akbar Ali. The whole sum of Rupees. 
11,000 was paid in cash to the mortgagor 
Sita Ram Rai and the evidence shows 
that the money was actually utilise! in 
paying ofl these prior mortgages. In 
view of the law laid down by their 
Lordships of the Privy Council in Sahu 
ham Chandra v. Bhiip Simjk (l), prima 
facie the mortgage which is now in dis- 
pute was not executed for the payment 
of antecolenb debts. In their judgment 
their Lordships remarked as follows; 

lu their Lordsliips’ opinion these espres- 
Rions, which have bscri the subject of so much 
difference of legal opinion, do not give any 
ountcoauce to the idea that the joint family 
estate can ha effectively sold or charg.-d in such 
X manner as to bind the issue of the father, 
except where the sale or charge has been made 
m order to discharge an obligation not onJs' 
antecodeuLly incurred, but incurred wholly apart 
from the oA'uership of the joint estate or the 
security afforded or supposed to be available by 
such joint estate. The e.Tception being allowed, 
as in the state of the authorities it must be, it 
appears to their L'rdsbips to apply, and to apply 

only to the case where the fjlhet’s debts have beeii 
incurred irrespective of the credit obtainable 
from inimmovable asset;; which do uot personally 
belong to him but are joint family property." 

in tlie present case the present mort- 
gage was created in order to pay off 
two prior mortgages, that is debts which 
hal been in^iirrel prima facie on the 
security of the joint family property. 
If the facts remain at this and go no 

(1) A. 1. a. PJ17 P.O. r.l = 89 All. !37 ^^To- 
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further, we shall be constrained to hold 
in view of the decision of their Lord- 
ships mentioned above, that the pre. 
sent mortgage was nob created to pay 
off antecedent debts and we shall have 
to dismiss this appeal without any fur- 
ther consideration. It is urged however 
that the two prior mortgages may well 
have been mortgages which were binding 
upon the estate in that they had been 
created for antecedent debts within the 
de6nition thereof given by their Lord- 
ships and quoted above. It is urged 
that if these mortgages were good mort- 
gages binding upon the estate, then the 
present mortgage will also be equally 
good as it merely replaces those two. 
In other words, that the present mort- 
gagee would be entitled to take his stand 
upon the mortgages of 1905 and 190T 
and to recover whatever was legally due 
from the estate. It is further pointed 
out that under the law as it was under- 
stood previous to the decision in Sahu 
Ham Chandra v. Bhup Shigh (l) the 
present mortgage would be held to be a 
good one and binding upon the estate; that 
the piesent mortgagee was a person who 
had no connexion in any way with the 
former mortgages; that he advanced his 
money in good faith after due inquiry 
as to the existence of the prior debts 
and taking the law as it was understood 
previously, he was justified in advancing 
his money on the security of the pro- 
perty. We tlfinlc that there is consi- 
derable force in this argument and tliafc 
in view of the fact that the present case 
was decided by the Court below some 
two years or so prior to the decision in 
Sahu Ram Chandra Bliup Singh (l), 

we ought to allow the plaintiff fin op- 
portunity of establishing the fact that 
the two prior mortgages of 1905 and 
1907 were binding upon the estate, in 
that they were executed for antecedent 
debts of the father. It must be clearly 
understood that the words * antecedent 
debts" must be read within the clear 


meaning of tlie ruling in Sahu Bam 
Chandra w Bhup Singh (i). It would 
be for the present appellant to show 
and pro\ 0 that the debts incurred under! 
those mortgages were incurred to dis-i 
charge not only obligations antecedently^ 
incurred, hub incurred wholly irrespeo-^ 
tive of the ownership of the joint family 
property. In other words, that they'; 
were personal debts incurred by thel 
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Jftther for his own purpose and aparfs 
jfrona fche security of the joint family 
[property. It, will be open to the plain- 
tiffs in the present case to establish the 
fact that these antecedent debts were 
incurred for immoral purposes, or for 
purposes which would make them not 
binding upon them. For this purpose, 
we therefore remand the case to the 
Court below to take any further evidence 
a.dduced by the parties on this point. 
The additional evidence recorded by the 
Court below together with its opinion 
thereon will be submitted to this Court. 
t.B./r.k, Case remanded. 
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Walsh and Piggott, JJ. 

Allauddin and others — Accused — Ap- 
^lellants. 

V. 

^?7nperor-' Opposite Party. 

Criminal Appeal No. 422 of 1919, De- 
cided on 25th June 1919, from order of 
Sess. Judge, Kumaun, D/- 25th March 
1919. 

(a) Penal Code (1860), Ss. 59 and 395 — 
Offence punishable with transportation for 
life or imprisonment for ten years— If trans- 
portation ordered not for life period should 
not exceed ten years. 

When an offence is punisMble with transpor- 
tation for life or imprisonment foe a term of ten 
years, if a sentence of transportation for a term 
le5s than life is awarded, such term cannot ex- 
ceed the term of imprisonment, namely, ten 
years. 

Where therefore an accused, on conviction for 
an offence under S. 395, was sentenced to trans- 
portation for 15 years, the High Court reduced 
the sentence to transportation for a term of ten 
years, that being the period of imprisonment 
provided for the offence. [P 327 C 2] 

(b) Criminal Trial — Statement by approver 
■ot corroborated — His statement though not 
unreliable casts doubt and accused is entitled 
to benefit. 

Though the absence of any corroboration of the 
aiatement of an approver is not fatal to the con- 
yiobion of a parson named by him as one of the 
participators in an offence, it is nevertheless suf- 
ficient to east doubt upon its justice and the ac- 
cused is entitled to the benefit of the doubt. 

[P 328 G 1] 

A. S. Osborne — for Appellants. 

L. 7!/. Banerji — for the Crown. 

Judgment. — This is an appeal by nine 
appellants against a conviction for da- 
coity by the Sessions Judge of Kumaun. 
Three of the appellants Allauddin, Tondi 
and Bhikhari have been sentenced to 15 
years’ transportation. During the hear- 
ing of the case it was pointed out to me, 
before whom originally the case came, 
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that the legality of this sentence was open 
to question. At my request the learned 
Chief Justice appointed two Judges to 
hear and determine the appeal in order to 
dispose of the question of the legality, ^of 
the sentence by an authoritative decision. 
Since then however our attention has 
been drawn to the case of the Queen v. 
Naiada (l), in which a Full Bench deci- 
ded tbat 

“when an offence is punishable either V7ibh trans- 
portation for life or imprisonment for a term of 
ten years, if a sentence of transportation for a 
term less than life is awarded, such term cannot . 
exceed the term of imprisonment, namely, ten 
years.” 

That authority which dates from 1875 
is binding upon us. And the section 
which we have to administer, namely, 
S. 395, I. P. C., is in preoisely identical 
terms. We have therefore no alternative 
but to reduce the sentence in the case of 
Allauddin, Tondi and Bhikhari to a term 
of transportation for ten years. There is 
no substince in their appeals, their guilt 
is perfectly plain and speaking for myself 
I should have convicted Bhikhari on his 
own statement for rape. There is no 
doubt that a horrible rape was committed 
upon the wife of the complainant and it 
is a feature of the case that the woman 
has come forward and desotibed what 
happened to her. I do not understand why 
the learned Judge acquitted this scoun- 
drel, and he deserves a whipping as well 
as a severe term of transportation. How. 
ever we cannot deal with the matter 
which has been disposed of by his acquit- 
tal. With regard to theother ai)p 0 llant 6 
Mr. Osborne, who has argued the case of 
all of them with his usual clearness, has 
drawn our attention to everything which 
can be said on their behalf and which 
comes to very little, and their appeals 
must be dismissed so far as their convic- 
tion is concerned with the exception of 
one namely, appellant 9, Mahbub Shah. 

He is last on the record amongst the ap- 
pellants, and was the last person to be 
arrested and possibly on that account bub 
also possibly, as Mr. Osborne suggests, 
because he was only brought into the case 
on account of the statament against him 
by Karim Bakbsh, be was nob in fact put 
up for identification and was nob identi- 
fied by anybody in the case. In fact upon 
any analysis of the evidence it appears 
that the statement of Karim Bakbsh, the 
yjprover, against him is totally uncorro- 
(IJ Ll879]lTli.“43 (FTb7)“ 
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berated in law. That is not a fatal objec- 
tion to the conviction, but in our view it 
is sufficient to cast doubt upon its justice 
and moreover the learned Judge was not 
satisfied to act upon Karim Bakhsh’s 
statement alone. He evidently thought 
that some corroboration was required to 
satisfy his own mind. Turning to the 
portion of the judgment which deals with 
this man’s case we find that the learned 
Judge explained his reason for convicting 
him by the fact that in addition to the 
statement of the informer his name had 
been mentioned to the Mukhia by one of 
the co-accused when the first detailed in- 
formation of the participants in the da- 
coity was given to anyone. The learned 
Judge, dealing with the mass of matter 
which ho has done with great thorough- 
ness, overlooks the fact that this really 
is not evidence of the fact at all and 
therefore cannot be used as corroboration 
of Karim Bakhsh. Wo therefore give 
Mahbub Shah the benefit of the doubt 
and reverse his conviction and direct that 
he be released. The appeal of all the 
others vyill be dismissed so far as the con 
victioD is concerned. As we have already 
said, the sentences of Allauddin, Tondi 
and Bhikhari must i)e reduced to ten 
years transportation. The remaining ap- 
pellants, whose convictions are upheld 
and who do not really seem to have been 
dealt with undue severity, have the good 
fortune, as Mr. Osborne has pointed out, 
to profit by the compulsory leduction of 
the sentences of the uadoubted ring- 
leaders. Inasmuch as Allauddin and Bhi- 
kbari certainly deserve severer sentences 

than the rest, it 1*3 only right that the 
sentences of the remaining five should be 
reduced. We therefore reduce the sen- 
tence of ten years’ rigorous imprisonment 
passed on each of the five appellants, 
Nabbu Khan, Ghasita, Mohammad Husain 
alias Manna. Nanho Khan and Abdul 
Ghani.toono 0 / seven (7) vears' rigo- 
rous imprisonment each, including three 
months solitary confinement. 

V.B./n.K. SeiiteJices reduced. 
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'diGium Ayo WAi.sir. JJ. 

Dnrhan /va/ — ?laintill— Applicant. 


V. 


Defendant — Opj osite 


liosJiaji Lal - 
Party. 

Civil Ilavn. No, 112 of 191S, Docidel 
on 13th March 1919. 


(a) Jurisdiction — Absence of — Burden of 

proof— Person challenging jurisdiction must 
prove. 

Where the jurisdicticn of a Court ia attacked 
at the hearieg. it is not the duty of the Judge to 
prove to the parties the foundation of his juris- 
diction. It is the duty of the party alleging 
want of jurisdiction to prove his allegation by 
affidavit or otherwise. [p 359 0 

(b) Civil P. C. (5 of 1908), S. 115— Revision 
onground of absence of jurisdiction — Appli- 
cant must satisfy Court about it. 

It is the duty of a person when applying in re- 
vision, particularly when relying upon want of 
jurisdiction, to provide himself first with the 
materials which prove the allegation on which 
he r^^es, and to lay them before the Court either 
by affidavit if they consist of statements which 
do not prove themselves, or by production of the 
record If they consist of statements whicli are 
proved by the record. [P 3^6 (j 2) 

G. L. Agarxoala—ior Applicant. 

Iqbal Ahmad—iox Opposite Party. 

, question raised by 

this application is one of jurisdiction, 
i he Oourfc below was asked to consider 
this point and remarked that the town 
of Ilathras. where the parties reside and 
where the property in suit is situated, is 
now, and was on the date of the order 
under consideration, within the jurisdic- 
tion of that Court as Subordinate Judgo 
of Aligaih, If tbis statement is correct, 
it is conclusive 0 / the question raised by 
the application 4or revision. There is 
nothing to show that the statement is 
not correct, and so far as one can gather 
from such orders as have been issued by 
this Court, the intention of the Court 
always was that the work of the Aligarh 
District should go to the Subordinate 
Judge and the work of the two districts 
in the judgeship, namely Etah and Buland- 
shahar, to ths Additional Subordinate 
Judge. We fio not think any case is 
made out for interference. W’e dismiss 
this application. 

Walsh, J. 1 agree. I only want to 
add a word or two in consequence of the 
argument addressed to us. It seems to' 
me that it is the duty of anybody when 
applying in the revision, particularly 
when relying ujion want of jurisdic- 
tion. to provide himself first with the! 
materials which prove the allegations oni 
which he relies, and to lay them boforel 
the Court either by affidavit if they con-! 
sist of statements which do not prove 
themselves, or liy [irodnciion of the re- 
cord if they consist of statements which^ 
are provo'i by the record. 

In this particular case fclie Judge whose 
jurisdiction was attacked at the hearing 
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went out of his way to answer the ques- 
tion and to give his reasons, and I can- 
not believe that in the town of Aligarh, 
if it be the fact that there is no order 
justifying this particular Subordinate 
Judge exercising jurisdiction over parties 
' living in Hathras, there is no one who 
could not ascertain that fact by a very 
simple inquiry between May 1918 and 
March 1919. In fact I should think there 
is hardly a member of the legal profession 
who could not discover this, if he pleased, 
in the course of an afternoon. If we 
were to agree with the suggestion that 
the Judge is called upon to prove to the 
parties the foundation of his own juris- 
diction, and because this particular Judge 
had not placed anything on the record 
jto justify his opinion, that therefore 
this order was bad, it is obvious that 
every defeated party who has lost bis 
case before this particular Judge would 
come up in revision to have bis order 
quashed. 

V.b./r.k. Application dismissed, 

A. I. R. 1919 Allahabad 329 (1) 

Eichards, C. J, and Eafique, J. 

Umrao Plaintiff — Appellant. 

V. 

Muklitar Be(j and others — Defendants 
— Respondents. 

Second Appeal No. 539 of 1917, De- 
cided on llth February 1919, from 
decree of Dist. Judge. Agra. 

Limitation Act fJ908), Art. 10— Sale of 
fractional shares of zamindari — Physical 
possession not possible— Suit for pro'emption 
must be brought within one year from date 
of registration of deed. 

The sabjeet-matter of a sale of fractional 
shares of a zamindari situate in several khatas 
is not capable of being taken physical pos>essioa 
of within the meaning of that expression in 
Art. 10. A suit therefore to enforce a right of 
pre-emption in respect of such a sale would be 
time barred if brought after the expiration of 
one year from the date of the registration of the 
saleAeed. [P 329 C 1 2] 

M. L. A(jartoala—tov Appellant. 

S. M. Sabiiman — for Respondents. 

Judgment. This suit was clearly in- 
stituted after the expiration of one year 
from the date when the sale-deed was 
registered. The subject-matter of the 
sale were fractional shares of zamin- 
dari situate^ in several different khatas. 
Arfc.^ 10, Limitation Act, provides that 
la suit to enforce a right of pre-emption 
jmust be brought within one year and 
Ithe time commences to run from the 


time when physical possession of the 
whole of the property sold is taken, or 
(whore the subject of the sale does not 
admit of physical possession) when the 
instrument of sale .is registered. In our 
opinion this property, being of the 
nature above described, was not capable 
of being taken ‘physical possession of, 
within the meaning of that expression in 
Art. 10, Limitation Act. That being so, 
the suit was clearly barred by time and 
the decision of the Court below was 
correct. We dismiss this appeal witb 
costs. 

V.B./r.k. Appeal dismissed. 
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Tudball, j. 

Baj Kumar Das others — Accused — 

Applicants. 


T « 


Emperor— Opposite Party. 

Criminal Revn. No. 473 of 191S, Deci- 
ded on 13th August 1918 from an order 
of the Magistrate, First Class. Gorakh nur 

Criminal P. C (1898), S. 107 - Magis- 
trate directing accused to furnish security— 
He has no jurisdiction to alter his order. 

Once a Magistrate has directed the furuishiug 

of security in a certain sum by the accused in 
proceedings under S. 107, the proceedings come 
to an end and he has no jurisdiction to alter hia 

order. Where one month after passing an o-der 

requiring the accused to furnish security in a 
certain sum to keep the peace, the l^fagistrate 
directed the accused to furnish security in a 
larger sum: 

Held-, that the order was ultra vires. [P 3S0 C 1] 

Satya Chandra Mulcerji — for Api'di. 
cants. 


E. Malcomson — for the Grown. 

Judgment. — The applicants in this 

case were, by an order passed on 25th 
May 1918, bound over by a First Class 
Magistrate to keep the peace in their osvn 
bond for Rs. 100 with two sureties in 
Rs. 50 each for one year. In default be 
directed that they should be rigorously 
imprisoned for one year. About a month 
later the Magistrate passed another order 
in which he said he had overlooked the 
fact that the applicant Raj Kumar Das 
had been called upon to jiroduce much 
greater security than the other persons 
implicited in the case and that he, the 
Magistrate, had in error only ordered 
liim to provide the same security as the 
other accused persons. By his subse- 
quent order he therefore purported to 
correofc the error he had made and he 
ordered Raj Kumar Das to execute a per- 
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^onal bond for Es. 1,000 with two sure- 
ties of Rs. 250 each. He maintained his 
first order in respect of the other accused 
persons, but he was careful enough to 
correct the error regarding rigorous im- 
prisonment in default of furnishing secu- 
rity. In his subsequent order he directed 
that the imprisonment should be simple. 
It is quite clear that the second order 
passed by the Magistrate is completely 
ultra vires. He had finished with the 
case on 20th May 1918 and it was be- 
yond his powers to alter his order. The 
second order must therefore be set aside. 
In so far as the first order is concerned, 
I can see no reason to interfere with it 
except in respect of that portion which 
directs the accused persons to be rigor- 
ously imprisoned in default of furnishing 
security It is clearly contrary to law 
and I therefore modify that order to this 
extent: that if the security demanded be 
not furnished, the imprisonment to be 
sulTered will be simple imprisonment. 
It is unnecessary to interfere in any 
■ether way with this order. 

V.B./r.k, Order modified. 
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Ryves, J. 

Manghai Ram — Petitioner. 

V. 

Emperor — Opposite Party. 

Criminal Eevn. No. 487 of 1919, Deci- 
ded on 12tli September 1919, aqainst tlie 
order of Soss. Judge, Allahabad, D/- 22nd 
June 1919. 

Penal Code fI860), S. 228 — Absence of 
intention to insult Court — Scuffle by accused 
in Court verandah does not constitute offence 
under S. 228. 

Accufcd liad a scufTlo with some parson in the 
Torandah of a Court room. Tim ebaprasi of tho 
Court intervonod and put an end to it. No inter- 
ruption was caused to the Court and it was found 
that there was no intention on tie part ofthe 
aoensed to Insult the Court; 

Held: that the accused was not Ruilty of an 
•ffence under S. 2‘28 LP 330 C 2] 

K. E. Dang — for Applicant. 

Goi^t, Advocate — for tlie Grown. 
Judgment. In this case there is a 
di3cre]»ancy between the finding of tho 
learned Sessions Judge and of the Magis- 
trate as (o the facts. I have examined 
tho record and there is no doubt that the 
Magistrate has come to tho right conclu- 
sion on the facts. Mangliai Ram, who was 
a. witness for the prosecution in a case 
which was then being heard before the 
Magistrate, tried to come into the Court 


im 

room from the verandah. Shanker, who 
appears to have been in some way related 
to the accused in that case, prevented 
him. There was a scuffle between the 
two and some sorb of an assault. Mahabir, 
who was a chaprasi of the Court, inter- 
vened and told Manghai not to come 
inside the Court-room. When this hap. 
pened, the Court appears to have taken 
action under S. 480, Criminal P. C., and 
on the facts found, namely, that there 
had been this assault in the verandah of 
the Court room, convicted Manghai Ram 
under S. 228, I. P. C., holding that this 
conduct amounted to “a contempt of 
Court as defined in that section," and 
sentenced him to pay a fine of Re. 50. 
Manghai applied in revision to the learn- 
ed Sessions Judge, who rejected the revi- 
sion on what seems to me a miscoucep- 
tion of the actual facts. The Judge seems 
to have been of the opinion that Manghai 
struck the chaprasi and held that it was 
the duty of the chaprasi, who was act- 
ing as a servant of the Court, to prevent 
a witness from coming into the Court- 
room before he was called, and went on 
to hold that the accused in striking the 
chaprasi undoubtedly intentionally in- 
sulted the Court. As a matter of fact it 
was never suggested by anybody that the 
accused had struck the chaprasi. On the 
facts found it seems to rne that the con- 
viction cannot be sustained. There is no 
mention in 3. 228 of “contempt of 
Court." It is quite obvious that Manghai, 
when be slapped Shanker in the verandah 
of the Court because Shanker prevented 
him from going inside the Court-room 
had no idea whatever of intentionally 
insulting the learned Magistrate. He 
cannot therefore be convicted of inten- 
tional insult. He might hoNvever be 
convicted if it was proved that he had 
caused an interruption to the^Iagistrate. 
There is nothing whatever on the record 
to show that he did so. There is no note 
made by the Magistrate at the time, no 
evidence, and nothing is said in the judg- 
ment on the point. It seems to me 
tlierefore, that the conviction must be 
quashed I therefore sot it aside, acquit 
the accused , and direct that the fine, if 
paid, bo refunded. 

v.B. 1 M(. Conviction quashed. 
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Eiohards, C. J. and Eafiqde J. 

Mt, Barfi — Plaintiff— Appellant. 

V. 

Kishorilal and others — Defendants — 
Respondents. 

Miso. Privy Oouncil Appeal No. 20 of 
1918, Decided on 15fch February 1919, 
for leave to appeal to Privy Oouncil. 

Civil P. C. (1908), Ss. 109 (a) and 149— 
Appeal to His Majesty in Council — Order re- 
jecting application to extend time for paying 
in court’fees is not final order. 

The applicant filed a memorandum of appeal 
along ^^itb an application for leave to appeal in 
forma pauperis. The Court rejected the applica- 
tion. By this time the appeal had become barred 
by time. The applicant then applied for premis- 
sion to deposit the necessary court-fees. This 
application was also rejected. He then applied 
for leave to appeal to His Majesty in Council 
from the latter order: 

Held : that the order refusing to allow the fees 
to be paid was not a final order passed on appeal 
within the meaning of S. 109 (a) and was not 
appealable to His Majesty in Council. 

IV 331 C 2] 

Girdhari Lai Agarwala — for Appli- 
oant. 

Judgment. — This is an application for 
leave to appeal to His Majesty in Coun- 
cil. It appears that the applicant filed a 
memorandum of appeal in this Court 
against the decision of the District Judge. 
At the same time the applicant made an 
application that she might be allowed to 
appeal in forma pauperis. A Bench of 
this Court heard that application and by 
an order, dated 2nd April 1918, rejected 
the application upon the ground that the 
decree appealed against had not been 
shown to be contrary to law or erroneous 
or unjust. Thereupon the applicant made 
a fresh application that notwithstanding 
limitation she might be at liberty to de- 
posit the necessary court- fees, so that the 
appeal might be tried in the ordinary 
way. The appeal at this time was of 
course long beyond time. This Court re- 
jected this application also. S. 149, 
Oivil P. C., provides that where the 
court-fees have not been paid, the Court 
may at its discretion allow the person by 
whom the fee is payable to pay it and 
upon such payment the documents would 
have the same force and effect as if the 
fee had^ been paid in the first instance. 
It is quite clear that the appeal could not 
proceed, or be admitted, unless the Court 
had allowed the application to pay the 
fee^ notwithstanding the lapse of time. 
This Court in exercise of its disoretioii 


rejected the application. It is from this 
order that the applicant now seeks to 
obtain leave to appeal. Appeals to His 
Majesty are prescribed by S. 109, 
Civil P. C., and it is there provided that 
an appeal shall lie to His Majesty in 
Council: (a) from any decree or final 
order passed on appeal by a High Couat; 
(b) from any decree or final order passed 
by a High Court in exercise of original 
and civil jurisdiction; and (c) from any 
decree or order when the case as herein- 
after provided .is certified to be a fit one 
for appeal to His Majesty in Council. 

It is contended on behalf of the appli- 
cant that the order of this Court; refusing 
to allow the fees to be paid is a final order 
passed on appeal by this Court within 
the meaning of Cl. (a). We think that it 
is clearly not such an order. It was not 
an order passed on the appeal. The ap- 
peal had never been admitted. It was 
simply an application made to this Court 
for the first time asking for leave to 
deposit a court- fee. We reject the ap- 
plication with costs. 

V.B./R..K. Application rejected. 
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Walsh and Piggott, JJ. 

Nathu and others — Defendants— Appel- 
lants. 

V. 

Ghansham Plaintiff— Respon- 

dent. 

Second Appeal No. 286 of 1917, Deci- 
ded on 14th December 1918, from decree 

of Addl. Sub- Judge, Saliavaninir. 

(a) Limitation Act (1908). Art. 132— Mali- 

kana is charge on immovable property — But 
it roust be claimed as charge on such pro- 
perly. 

Under the explanation to Art. 132, Seb 1, 
Limitation Act, a claim to a malikana allowance 
must be deemed for the purposes of limitation to 
be a claim for money cbarf>ed upon immovable 
property within the meaning of the said article. 

™ . . . , . . CP334 c n 

This piiuciple 13 subject to the proviso that the 
plaiDliS coiiiing into Court to claim such mali- 
kana allowance must claim it as a cli-vrgo upon 
the immovable property concerned. 1.P 33-1 C 1 ] 

(b; U. P. Land Revenue Act {1901), S. 74 — 
Proprietor excluded from settlement — Settle- 
ment with new proprietor subject to mali- 
kana to be paid to excluded proprietor — New 
proprietor having accepted settlement on 
understanding that they are liable to pay 

mahkana cannot plead that he is not liable 
to pay it. 

The proprietors of a village having refused to 
accept a settlement the Government settled the 
village with the actual cultivators subject to a 
malikana charge of 12 1/2 per cent, on the land 


532 Allahabad Nathu v. Ghansham Singh 




revenue payable to old proprietors who had been 
excluded from settlement. There were new settle- 
ments of the village in 1867 and in 1890, and at 
each of these settlements the rightof the descend- 
ants of the original proprietors to receive a mali- 
kana allowance at 12 1 /a per cent, on the land 
revenue was recognized in the wajibularz. In a 
suit by one of the descendants of the old pro- 
prietors to recover his share of the malikana: 

Held', that tbe new proprietors having accepted 
the settlements of 1867 and 1890 on the under- 
standing that they became liable from the date of 
each of those settlements to pay a certain sum 
annually to Government plus 12 1/2 per cent on 
the same to the old proprietors were now es- 
topped from pleading that they were not liable to 
pay the malikana. [P 333 0 2] 

Kailas Nath Kaiju — for Appellant. 

Peary Lai Banerji — for Respondent. 

Judgment.— This is a second appeal 
by some of the defendants out of a very 
large number against whom a decree pur- 
porting to be one to enforce a malikana 
charge or allowance, payable by the de- 
fendants generally as cosharers in a 
certain mahal in the village of Dundheri 
Khawajgipnr, has been passed by both 
the Courts below. The established facts 
are that in the year 1838, the former 
jjroprietors of this village, who were 
Rajputs by caste, refused to accept the 
settlenaent of the village offered to them 
under the orders of Government; they 
ware therefore excluded from settlement 
and a settlement was offered to the culti- 
vators of the village generally, whoso 

succes5ors-in. interest are the defendants 

in tliis suit. At the same time Govern- 
ment proceeding on the principle now 
recognised by S. 74, United Provinces 
Land Revenue Act, (l^ocal Act 3 of 1901), 
prescribed a malikana charge of 12 1/2 
per cent, on the land revenue as payable 
by the new proprietary body to the old 
proprietors who had been excluded from 
settlement. There were now settlements 

of the village in the year 18G7 and in the 
year 1890. 


At each of these settlements the rigl: 
of certain persons, the descendants of th 
original proprietors prior to the yea 
1838, to receive a malikana allowance ji 
12 1/ 2 per cent, on the land revenue wn 
recognized in the wajibularz. It is als 
pioved that, as part of the record of pre 

prepare 

at each of fdiese sebtlernonts, a khewa 
malikana has been drawn up in whic 
the n:imos of tho persons entitled to 
share in the malikana and t'lo sun 
payable to each of them or to eacli grou] 
as therein specified are duly recorded 


It is not contested that according to this 
khewat malikana, the plaintiff Ghansham 
Singh is entitled to receive an allowance 
as stated by him in the plaint and we 
have not been asked to reconsider the 
claim in the plaint to the effect that 
arrears of this charge for a period of 11 
years prior to the institution of the suit 
would amount to Rs. 462-5-6. The Courts 
below have allowed simple interest at 12 
per cent, per annum on the amount falling 
due each year and have thereby raised 
the total claim to Rs. 778-5-3. The decree 
passed by the Court of first instance and 
affirmed on appeal is a simple money, 
decree for this amount with future in- 
terest against the whole body of defen- 
dants jointly. The appeal before us is by 
some of the defendants only. It will 
obviously be necessary for us to recon- 
sider the entire case on the appeal of 
these defendants and the amended decree 
which we propose to pass will affect 
equally those defendants who have not 
appealed along with the appellants before 
ns. A number of pleas have been taken 
in the memorandum of appeal raising 
points which have been dealt with more 
or less explicitly in the Courts below but 
there has been no express plea against 
the order of the Courts below allowing 
interest. For reasons which we hope to 
make sufficiently apparent wo have allow- 
ed this point to be argued although it 
was not taken in the memorandum of 
appeal. Tho omission therefore of the 
appellants to enter a formal plea in this 
Court on this point will only atfeeb our 
order as to the costs of the appeal. 

Tho first point taken by the appellants 
would seem to be most capable o( accurate 
statement in tho form of an alternative. 
It iscontondei that the malikana allow- 
ance granted in the year 1838 should be 
regarded as merely a grant for the period 
of the settlement then current; along with 
that it is contended that the evidence on 
tho record as to what was done at the 
settlements of 1867 and of 1890 does not 
amount to evidence of a renewal of the 
malikana for tho period of the said settle- 
ments. As a sorb of alternative to the 
above it is pleaded that, if the grant mode 
in the year 1838 was a grant in per- 
petuity, then the rights of the grantees 
had become extinguished long before the 
institution of this suit by operation of 
the btatute of Limitation. The conten- 
tion on this point is based on the fact 
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that; in the Indian Limitation Aot of 1859 
there was no provision analogous to that 
introduced into subsequent Statutes of 
Limitation, from the year 1371 onwards, 
which is now to be found in the explana- 
tion appended to Art. 132, Soh. 1, Act 
9 of 1903. Prior to the passing of the 
Limitation Act of 1871 a claim to a mali- 
kana such as that set up in the present 
suit was treated as a claim to immo- 
vable property, and it was held that in 
the event of such claim not being en- 
forced within a period of 12 years the 
right became entirely barred. 

The Courts below have in substance 
disposed of these alternative pleas to- 
gether, upon a view which they have 
taken of the effect of proceedings at the 
settlements of 1867 and of 1890. One of 
the contentions before us has been that 
it does not really matter what was done 
at those settlements, because in any case 
the Settlement OflBcer had no right to 
fix a malikana allowance in favour of 
persons not entitled to receive the same. 
Reference is made to the provisions of 
S. 74 of the present Land Revenue Act, 
and it is pointed out that the right to 
receive an annual allowance in the form 
of a percentage on the revenue assessed 
is only conferrel upon a proprietor who 
is excluded from the settlement at which 
the allowance is fixed under the provi- 
sions of the section. As a matter of fact 
the question of the position of an exclu- 
ded proprietor who has once received a 
malikana allowance under the provisions 
of this section, or under any analogous 
provisions of law previously in force, 
with regard to subsequent settlements is 
not dealt with directly, either by S. 74, 
or by any other section of the Land Reve- 
nue Act. What the Settlement Officer 
has to do at the beginning of each new 
settlement is to ascertain the existing 
proprietary rights in land: if he finds 
that there is in existence a right to re- 
ceive a malikana charge, and is of opinion 
that it has not come to an end with the 
conclusion of the settlement at the com- 
mencement of which it was fixed, he is 
obviously under an obligation to recog- 
nize that right in the papers drawn up 
by him for the purposes of thenesv settle^- 
ment and to take into consideration the 
existence of the said right in framing his 
assessment proposals for the Mahal con- 
cerned. 

The question really raised by the argu- 


ment before us is not so much one of law 
as of the sufficiency of the evidence on 
this record and the inferences fairly to 
be drawn from such documents as the 
wajibularz and the khewat malikana 
which have been put in evidence for the 
settlements of 1867 and 1890. It is not 
denied that, if at either of these settle- 
ments Government fixed a certain reve- 
nue demand on this Mahal and offered to 
settle it with the proprietary body, sub- 
ject to the payment of that demand plus 
a malikana charge of twelve and a half 
per cent, in favour of the descendants of 
the proprietors who had been excluded 
in the year 1838, it was within the com- 
petence of the Local Government to do 
this. If furthermore the proprietary 
body accepted the settlements of 1867 
and 1890, on the understanding that they 
became liable from the date of each of 
the aforesaid settlements to pay a certain 
sum annually to Government, plus twelve 
and a half per cent on the same to 
other persons, then the proprietors repre- 
sented by the defendants in the present 
suit are and remain subject to that liabi. 
lity. What has really been argued before 
us is that the papers on this record do 
not warrant an inference to the effect 
stated above. The argument is an ingeni- 
ous one, but does not appear to he of real 
force. The terms of the wajibularz,! 
when considered in connexion with thel 
khewat malikana prepared at each ofi 
the settlements, do seem to hear out' 
the conclusion of fact above stated. 
It has to be remembered moreover that 
we are dealing with this matter now' 
in second appeal, and that the decision 
of the Courts below does very dis-' 
tinctly proceed upon the basis tliat the' 
evidence on the record proves that ati 
each of the settlements of 1867 and of' 
1S90, the proprietary body which accep- 
ted each of those settlements accepted it 
subject to the condition that they svould; 
also be liable to pay the malikana charge 
in question. ® 


For the purpose of this appeal there-: 
fore it is quite sufficient for us to say! 
that there is on the record documentary! 
evidence sufficient to entitle the Courts! 
below to arrive at the above conclusion. 
In any view of the case the Courts below 
are right in the decision they have come 
to, which is to the effect that the ri^^ht 

to receive this charge is an existing 
that it was in existence when the Limi* 
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tation Act, 1871 came into force and has 
been in existence ever since under the 
limitation law as amended in subse- 
quent statutes. The next question 
raised, and one of greater difficulty, is 
whether the plaintiff is entitled to claim 
this charge or allowance for a period of 
11 years antecedent to the date of .the 
institution of the suit, or is limited to a 
claim for a personal decree against the 
defendants for a period of three years 
only. Under the explanation to Art. 132 
>q\\. 1, Lim. Act, already referred 

to, a claim to a malikana allowance 
must be deemed, for the purposes of 
limitation, to be a claim for money 
charged upon immovable property within 
the meaning of the said article. This 
principle has been affirmed in more than 
one decision of this Court, the 'case most 
nearly in point being that of Shaida AH 
V. Phuilo (l). No doubt this principle 
is subject to the proviso that the plain- 
tiff coming into Court to claim such ma- 
likana allowance must claim it:as a charge 
upon the immovable property concerned. 

This principle clearly follows from the 

decision of their Lordships of the Privy 
Council with regard to mortgage suits in 
the reported case of Bam Din v. Kalka 
Prasad (2) Ihe present case is compli- 
cated by two circumstances: one is that 
the^ plaint as originally drafted was 
against the ^ lambardars of the village 
only and claimed nothing more than a 
simple money decree. The plaint was 
afterwards amended under the orders of 
the Court, with a view to impleading as 
defendants the entire body of cosharers 
in the mahal in suit and to claiming a 
charge on the property in question and 
relief by way of an order for sale of the 
same. 

On the other hand the Court of 
first instance, although in the operative 
portion of its judgment it has written 
that the suit "is decreed with costs,” 
and by this presumably means that the 
claim preferred in tlio plaint as amended 
un lor the orders of the Court is decreed, 
has nevertheless passed what is on the 
face of it a simple money decree against 
all the doferxlants. which does not con- 
tain iny direetitm for the sale of the pro- 
perty subject to tin charge. Arguments 
before us have been directed, firstly, to 

(1) M.S Al!. 1S5=1‘) I. C. 

(2) 7 All. 60-2 = 12 I. A. 12=4 Sar 
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the insuffioienoy of the amendment® 
made under the orders of the Court to 
change the essential nature of the plaint 
as originally drafted, and secondly, feo 
the effect on the parties of the fact that 
both of them have acquiesced iu a simple 
money decree. The plaintiff has never 
up to this point objected to the fact that 
the decree as passed by the Court of 
first instance, and affirmed in first appeal, 
does not give him relief by way of an 
order for sale, and on the other hand the 
defendants have appealed against the de- 
cree as a whole, but had no particular 
reason for taking the point that the de- 
cree as passed was inconsistent with the 
operative portion of the judgment. In 
this connexion our attention has been 
drawn to the fact that in the case of 
Shaida AH v. Phuilo (l), already re- 
ferred to, a Bench of this Court had also 
to deal with a simple money decree in a 
suit to enforce a malikana charge, in 
which relief had been asked for by way 
of an order for sale. The fact seems to 
be that in that case no one thought 
it worth while to ask the Court to alter 
the form of the decree and the learned 
Judges simply confined themselves to the 
question of limitation. We think that, 
as the case has now been argued out be- 
fore us. and in view of the application 
orally made to us on behalf of the plain- 
tiff-respondent, to the effect that the 
decree of the Court of first instance 
should iu any event be brought into con- 
formity with the operative portion of 
the judgment, it is not merely open to us, 
but is incumbent upon us, to deal with 
the entire matter and to pass whatever 
decree in the case we think the Court of 
first instance ought to have passed. 

We^ consider however that in taking 
this view we are making a C: rtain conces- 
sion to the respondent and that, as we 
have done this, it is riot fairly open to 
the respondent to object to our allowing 
the appellarits to argue the point as to 
interest which was not expressly taken 
in this niemorandum of appeal. We are 
very definitely of opinion that there is 
no reason, either in law or in equity, for 

allowing the plaintiff interest upon this 
claim. The reasoning of the Court below 
on this iioint, which was taken into con- 
sideration in the judgment, is only appli- 
cable to those cases in which liability to 
pay interest is one of the express stipula- 
tions of a contract between the partiw. 
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The liabilifey of the defendants to pay and Bhikhu Mai and Jagdish Saran and 


this malikana allowance was one which 
accrued due every year, and there seems 
no reason whatever why the plaintiff 
should be allowed to keep his claim iu 
abeyance for a period of 11 or 12 years 
and then expect to be paid interest at a 
substantial rate on all the arrears. There 
is one other point which we ought not to 
pass over without notice. It'has been 
contended on behalf of the appellants 
that if this Court is prepared to treat 
the plaintiff’s claim a^one for the en- 
forcement of a charge, which it certainly 
was after the plaint had been amended, 
the question ought further to be consi- 
dered whether the plaintiff alone is 
entitled to sue, without any of the other 
persons entitled to the enjoyment of the 
malikana allowance appearing on the 
record either as plaintiffs or defen- 
dants. 

We think that under the khewat mali- 
kana drawn up at the last settlement 
the right to receive this allowance was 
split up, and that the plaintiff alone is 
entitled to maintain this suit for the 
share recorded as due to him in that 
document. To hold otherwise would 
mean that the proprietors liable to pay 
this charge might evade their liability 
owing to the difficulty of its enforcement, 
if it were held that the only possible suit 
for that purpose would be one jointly 
brought by all the proprietors specified 
in the khewat malikana. There is one 
more point which is one of detail only, 
but which must not be altogether passed 
©ver. Appellants Nos. 5 to 8, namely 
Ghettan Das. Bhikhu Mai, Jagdish Saran 
and Bisheshar Dayal, pleaded that they 
were not cosharers in the Mahal in suit- 
that their rights in this village were 
limited to the actual possession of certain 
grove- lands net assessed to revenue; and 
that they were consequently not liable to 
contribute anything towards the malikana 
allowance charged on the revenue. On 
this state of pleadings we think it was 
for the plaintiff to prove, as against these 
defendants, that they were subject to the 
liability claimed, and that he has not 
done so. The suit against them ought 
to be altogether dismissed. The result 
is that we set aside the decree of the 
lower appellate Court and alter the de- 
tree of the Court of first instance as fol- 
lows: ^ The suit is dismissed altogether 
as against the defendants Ghettan Das, 


Bisheshar Dayal. sons of Sagun Chand. 
The sum decreed is reduced from Eupees 
778-5-3 to Es. 462-5-6, on which simple 
interest will be allowed at 6 per cent, per 
annum from today’s date. 

We fix a period of six months from to- 
day within which this sura is to be pnid 
by those defendants against whom the 
decree remains good, with a direction 
that, in the event of their failure to pay 
within the stipulated period, the proprie- 
tary rights in the mahal in suit as speci- 
fied at the foot of the plaint shall be 
brought to sale. We add to the decree 
a declaration that, out of the sum of Eupees 
462-5-6 three-elevenths, being the malikana. 
allowance for three years prior to the in- 
stitution of the suit, is enforceable as a 
personal liability against the defendants 
jointly, in the event of the whole money 
not being realized by the sale of the 
mortgaged property; but that the balance, 
that is to say, eight-elevenths of the sum' 

decreed, is not recoverable as a personal 

liability from any of the defendants. 
This appeal has succeeded only upon a 
point not taken in the memorandum of 
appeal which was argued by permission 
of the Court. We therefore think that 
the appellants (other than Ghettan Das, 
Bhikhu Mai, Jagdish Saran and Bisheshar 
Dayal) must pay the costs of the appeal. 
The defendants named above, against 
whom the suit has been dismissed, are 
entitled to their costs throughout, if they 

can show that they have incurred sepa- 
rate costs. 

v.b./r.k. Appeal allowed, 
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Banerji and Piggott, JJ. 

Ali Hussain — Defendant — Appellant. 

v. 

Mohamed Hussain — Plaintiff — Res- 
pondent. 

First Appeal No. 38 of 1919, Decided 
oil 30th July 1919, from order of Sub- 
Judge, Moradabad, D/- 29th January 
1919. 

(a) Mahomedan Law— Wakf— Muttawali— 
Power— Multawali appointing another with- 
out authority remains responsible and can .sue 
to restrain his nominee. 

Where the muttaiAali of wakf property appoints 
another muttawali, bis responsibility remains 
unimpaired, unless such appointment or tho 
transfer of the trust is confirmed by authority. 
Being .so responsible, he is entitled to restrain his 
co-trustee from alienating or wasting any part of 
the wakf property. (^p 335 0 2] 
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(b) Civil P. C. (5 of 1908). S. 92— S. 92 does 
not apply to suit for declaration that plain- 
tiff and defendant are muttawalis and 
«ntitled to management. 

Section 92 has no application to a suit for a do* 
claration that the plaintiS and defendant are 
the mutatwalis of wakf property and are entitled 
to manage it jointly. [P 236 C 2] 

S. Baza Ali — iov Appellant. 

S. M. Sulaimaji — for Respondent. 

Judgment. — The suit out of which 
this appeal arises relates to a grove 
which originally belonged to one Mb. 
Muniran. She made a wakf of this grove 
in the year 1890 and appointed herself 
the first mubtawali. The deed of wakf 
provided that after her death the miitta- 
waiis should be her grandsons, namely, 
the plaintiff Muhammad Husain and the 
defendant Ali Husain. The present suit 
was brouglit by the plaintiff for a declar- 
ation that the grove was wakf property 
in which the plaintiff and the defendant 
Ali Husain had no other rights than 
those of muttawalis. He asked for an 
injunction restraining Ali Husain from 
transferring the trees in the grove. He 
was allowed to amend the plaint and to 
claim a certain sum of money as the 
price of trees which were alleged to have 
been cut down. It appoaib that on 15th 
.Tune 1917 the plaiutiff Muhammad 
Husain executed a document whereby he 
transferred his rights as muttawali to his 
father Allah Baksh and appointed him 
muttawali in his own place. Allah Baksh 
applied for mutation of names, but his 
application was refused and he has taken 
no part in the management of the pro- 
perty nor has he asserted any right in 
lespect of it. The defendant contended 
that as the plaintiff had transferred his 
righ ts ^ to his fatlier ho was not entitled 
to maintain the suit and that ho had 
ceased to be muttawali. The decision of 
the question thus raised depended on the 
terms of the wakfnaraa executed by 
the creator of the wakf. In para. 4 
of that document she provided that 
tlie muttawalis could appoint a member 
of her fainily^ as muttawali in their 
own place. The learned Subordinate 
Judge held that this was not a general 
powerenabling each one of the muttawalis 
to appoint a substitute in his own place 

but power was given to both the nintta- 
walis jointly to appoint a substitute in 
place of both of them. We think that 
this interpretation of the clause in the 
wakfnama is a proper interpretation and 
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apparently represents the intention of 
the wakif. If this was so (and we think 
that this is what was intended by the 
wakf), the appointment of the plaintiff’s 
father by the plaintiff was invalid. As 
we have said above, the appointment has 
never taken effect and the plaintiff's 
father has after the decision of the muta- 
tion case not asserted any right under 
the document executed in his favour. Ifc 
is urged before us that the effect of the 
appointment of the plaintiff’s father by 
the plaintiff wa^ that the plaintiff relin'. 
quished his rights as muttawali, and in 
support of this contention reliance is 
placed upon the following passage in Mr, 
Ameer Ali’s Mahomedan Law, Vol. { 
Edn. 4, p. 456: 

“The appointmentof another muttawali by one 

who does not possess general powers, without the 
leave of the Qazi, is tanlamount to a with- 
drawal of the incumbent from office, yet he 
remains responsible, unless the appointment or 
transfer of the trust is subsequently confirmed bv 
the Qazi.” 


This passage, in our opinion, so far 
from supporting the case of the appellant, 
is against him. The plaintiff, notwith- 
standing the appointment by him of his 
father, remained responsible inasmuch as 
the appointment of the father or the 
transfer of the trust was never confirmed 
by any authority. Being so responsible 
he is entitled to restrain the defendant, 
his co-trustee, from alienating or wasting 
any part of the wakf property. A re-l 
ference was made in the course of the 
argument to S. 92, Civil P. C. and it was 
urged, though no plea lias been taken onj 
the point in the memorandum of appeal 
before us, that the plaintiff was seeking 
by this suit to obtain the remedy which 
could be granted by S. 92. It is clear 
from the prayer in the plaint that such: 
was not the intention of the plaintiff.' 
He was not seeking to remove the defen-l 
dant from the management of the trust' 
property. On the contrary he is askingl 
for a declaration that both he and thej 
defendant are the muttawalis and are en-| 
titled to manage the wakf property 
jointly. We think the appeal is without 
force. We dismiss it with costs. 


v.B. R.K. Appeal dismissed. 
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PiQGOTT AND WaLSH. JJ. 

Kashi Prasad — Decree-holder — Ap- 
pellant. 
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V. 


W 9 

Union Bank of India Lid. Delhi— De- 
cree-holders — Eespondents. 

Execution Second Appeal No. 1403 of 
1917, Decided on 18th February 1919 
from decision of Dist. Judge, Bareilly. 
D - 31st July 1917. 

(a) Civil P. C. (1908). S. 47— Decree obtained 

— It subsequently going in 
liquidation — Transfer of decree— Applica- 
tion by transferee for substitution is to be 

execution Court-Companies Act 
S* 171. 

i*'PPl^cation by a transferee of a decree, ob- 
tamed against a company which has since gone 
into liquidation, for substitution of his name as 
decree holder, under S. 47 (3), Civil P. 0., must 
inspiteof the provisions of S. 171, Companies 
Act, be made to the execution Court, and not to 
the winding-up Court. IP 337 p on 

(b) Companies Act (1913), S. 171— Leave to 

tonng suit once given covers all subsidiary 
legal proceedings. 

Leave under S. 171 to bring a suit means leave 
by the winding up Court and when once given 
must be taken to cover all subsidiary legal pro- 
ceedings necessarily arising out of the suit. 

rr o n • . [P 338 C 1] 

U. b. Bajpai — for Appellant. 

Gulzari Lal^lor Bespondents. 

j This is an application, 

dated 24th April 1917, by au alleged 
transferee of a decree, to have his name 
substituted as decree-holder of the decree 
which was dated 3rd December 1915. 
Ihe application was made to the execu- 
tion Court in which the decree had been 
obtained and was obviously based upon 
S. 47 sub S. (3), Civil P. C., asking that 
Court to determine whether the applicant 
was, or was not, the representative of the 
decree-holder. Of course the applicant 
could not execute the decree without 
getting his name upon the record in that 
capacity, and to that extent the applica- 
tion was a perfectly proper one. The 
judgment-debtor was a company in lioui 
dahon. The liquidation was voluntary 
and was going on while the suit was 
pending. Subsequently however to the 
decree somehow or another a petition was 
presented to the wmding-up Court, which 

ism another province, and an official 
iquidatorwas appointed on 10th April 
lyif. It Iooks*as though an order for the 

compulsory winding up of the company 

had been made. That being so S. 17l was 
brought into operation ; in other words 
no suit or other legal proceeding could be 
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proceeded with or commenced against the 
company except by the leave of the wind- 
ing-up Court and on such terms as such 
winding-up Court should direct. 

In spite of that section we think the 
application was well-founded. The ap- 
plicant is only an alleged creditor. He 
is not the original party to the suit. He 
was not, at the time of the application, on 
the record. His capacity as decree-holder 
by transfer might be disputed by the 
liquidator in the liquidation and if the 
applicant had' applied to the winding up 
Court to admit his debt in his capacity of 
decree-holder, he might have been told 
by the winding-up Court that he must 
first put his tackle in order bv applying 
to the execution Court under S. 47 (3). 
Having occasion to adjudicate on wind- 
ing-up matters I am inclined to think 
that I should have taken that view, in 
other words, I should have thought that 
in entertaining an application for admis- 
sion of a debt based upon a decree by an 
applicant who was not on the record 
I was usurping the function of the execu’ 
tion Court under S. 47. At any rate we 
think the applicant would have run con- 
siderable risk of being met by this objec- 
tion unless be had first applied to the 
execution Court. 

Both Courts have fallen into an error 
which is not uncommon, and w’hich ought 
to be removed as quickly as possible: I 
myself have had to correct it on more 
than one occasion. The suit was brought 
against the couTpany, the original debtor. 
The fact that the company is in liquida- 
tion does not change the party, but 
only its legal character and descrip- 
tion. It continues to be the company, 
but in liquidation. The liquidator is only 
an officer of the Court, like an Official 
Beceiver, vested with the assets and 
mana,geinent of the company during 
the liquidation. He does not become a 
party .unless he is sued in his personal 
capacity for something in respect of 
\yhich he has made himself ])ersonally 
liable. We think that the application 
ought to be granted and tliat we ought to 
confirm the order made by the first Court. 

In order to make the matter clear we 
would add a few observations. When 
the applicant gets on the record ^s repre. 
sentative of the decree-holder he will be 
then in a position to make his claim, for 
what it is worth, before the winding-up 
Court ; that is to say, if the liquidator 
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rejects it, he will be able to apply to the 
Court to overrule the liquidator and to 
admit it. This Court is in another pro- 
vince altogether. So far as the Courts 
subordinate to this High Court are con- 
cerned, we would merely point out that 
leave under S. 171 to bring a suit means 
leave by the winding-up Court, and when 
once given must be taken over all sub- 
sidiary legal proceedings necessarily aris- 
ing out of the suit. When it comes to a 
question of attachment, distress or exe- 
cution, S. 232, Companies Act shows 
clearly that the hands of the Court in 
which the decree is obtained or in which 
execution proceedings must be taken, are 
tied. Any order is void which is not 
made with the leave of the winding-up 
Court. That Court has the duty of seeing 
that the assets of the company are dis- 
tributed rateably amongst the creditors 
according to law. It is not bound even 
by decrees of other Courts. It can go 
behind decrees, or transfers of decrees, 
and decide for itself whether there is a 
debt, and what is the amount of it, which 
ought to be admitted to proof. Presum- 
ably it will only allow, if at all, execu- 
tion by any single creditor against the 
assets of a company in liquidation, in its 
discretion upon the principles upon which 
English winding-up Courts have occa- 
sionally allowed execution but as will 
appear from the decided cases those oc- 
casions are very rare. 

The order cf the Court below will 
therefore bo set aside, the appeal is al- 
lowed and the order of the first Court 
restored with costs. So far as we are 
concerned we must order the costs to be 
recovered against the official liquidator 
personally. Whether he eventually gets 
them out of the assets of the company 
must depend on the view which the 
winding-up Court takes of his decision to 
fight the application. 

V.B./ll.K. Appeal allowed. 
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PiGGOTT AND W'aLSH, JJ. 

Sita Bam — Appellant. 

V. 

Didam — Respondent. 

Execution Second Appeal No. IMO of 
1917, Decided on 10th December 1918, 
from decree of Sub- Judge. Jaunpur. 

Hindu Law — Succession — Daughters in pos- 
session of father’s estate — Payment by one of 
Ibem out of income to save property — Death 
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after obtaining decree for amount so paid— 
Natural heirs of deceased sister are entitled 
to succeed and not surviving sister. 

Two Hindu sisters, T and D were in possession 
of their father's estate. While they were thua 
in possession T made a payment out of the in- 
come of the estate to save certain property from 
being sold up on account of arrears of Govern- 
ment revenue due from the sons of D. Sub- 
sequently she obtained a decree for the sum paid 
by her against the sons of 7), but died before the 
decree could be realised. D claimed to execute 
the decree on the ground that it was part of the 
estate which she had held jointly with T and 
which had devolved upon her by survivorship: 

Held: that the debt in respect of which the 
decree was passed was not one of the assets of 
the estate of which T and D were joint owners- 
but was .separate property, not necessarily stri- 

dhan, of T and that her legal representatives in 
respect of the decree were her natural heir* 
under the Hindu law and not D. [P 339 0 2] 

S. M. Sulahna^i — for Appellants. 

Gokul Prasad— ioT Respondents. 

Judgment. — The essential facts 
governing the decision of this appeal may 
be stated as follows: Two sisters, Tulsha 
Kuar and Dulam Kuar, had succeeded t& 
the possession of their father’s estate. 
They held the same, of course, with the 
limited estate of Hindu women, and sub- 
ject to a right of survivorship as between 
themselves. While they were in posses- 
sion Mt. Tulsha Kuar made a certain 
payment out of the income of the es- 
tate in her hands, the object of thi» 
payment being to save certain pro- 
perty from being sold up on account of 
arrears of Government revenue due from 
her nephews, the sons of Mt. Dulam 
Kuar, and from certain cousins of tho 
said nepliews. The payment so made by 
her she was entitled to recover from the 
persons for whose benefit she made it.. 
She brought a suit with that object and 
ol)tained a decree. It would seem that 
she also took out execution of that decree' 
on one or more occasions before her 
death, but she died while the decree was- 
still unsatisfied. The question now is, 
who is entitled to realise this money as 
the legal representative of the deceased 
decree-holder? In one sense the proceed- 
ings actuallv taken, which have been up- 
held as valid by the lower appellate 
Court, are almost farcical; Mt. Dulam 
Kuar, the mother of some of the judg- 
ment-debtors, claims the money due 
under this decree as one cf the assets of 
the estate which belonged to herself and 
to Tulsha Kuar jointly, and which has 
devolved upon her by survivorship, and 
takes proceedings to realize it throngk* 
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iihe agency of one of her sons, who is 
himself a judgment-debtor. She is tak- 
ing out execution of this decree as against 
the cousins who were joint judgment- 
idebtors. The Court of, first instance 
held, in a carefully written judgrneht, 
that the decree in question was not part 
^ the assets of the estate to which Dulam 
Kuar had succeeded as the daughters of 
their father. 
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The learned Munsif found that, if any 
ene was entitled to execute this decree, 
it would be the personal heirs of Mt. 
Tulsha Kuar, that is to say, some mem- 
ber of this lady’s husband’s family. The 
learned Subordinate Judge has reversed 
this decision upon what seems to us a 
highly technical view of the position 
He lays stress on the fact that it was 
admitted that Mt. Tulsha Kuar had no 
independent source of income outside of 
her share in the estate of her late father 
in the enjoyment of which she was liv- 
ing; consequently the money which she 
paid to Government for the benefit of the 
defaulting cosharers must have come 
out of the income of the estate in her 
hands Hence the learned Subordinate 
Judge holds that the debt due to Mt. 
Tulsha Kuar under the decree amounts 

to a saving out of the estate of her 

father, and he relies upon the principle 

laid down by their Lordships of the Privy 
Council m Uri Dutt Koer y. Hansbutii 

savings from 

her husband s estate are not her stridhan 
If she has made no attempt to dispose of 
them in her life-time, they follow the 
estate from which they arose. The real 
difficulty in the way of accepting this 

She had applied a portion of the income 
of the estate in her hands, over which 
she admittedly had full power of dis- 
P a , o meet a certain emergency and 
by reason of the use which shihad made 

tirli' ^ ber at the 

time of her death. The real question is 

who 13 entitled to collect this debt? The 

efforts of Mt. Tulsha Kuar to realize it 

specia ly when it is considered that the 

sons of Mt. Dulam Kuar were among the 

fudnment-debtors against whom she took 

®ut execution, suggest the inference that 

s ^e wanted this money b ack for herself, 


in order to spend it as she might; think 
proper. 

There was no necessity for her to take 
out execution of the decree at all, if she 
had been under the impression that she 
was doing so for the benefit of the estate 
of which she herself and Mt. Dulam Kuar 
were the joint owners. Under the cir- 
cumstances of this case we think that the 
nght to realize this debt was not one of 
the assets of the estate of which Dulam 
Kuar and Tulsha Kuar were joint owners 
but was personal property (not neces’ 
sarily stridhan) of Mt. Tulsha Kuar, and 
that her legal representatives in respect 
of this debt are to be sought amongst her 
natural heirs under the Hindu law,' that 
IS to say, in the family cf her husband. 
Her sister Mt. Dulam Kuar is not, in the 
strict sense of the word, her heir at all. 
Her claim to realise this debt.is based 
opon her right of succession by survivor- 
ship to a particular estate of which she 

owner, along with her 
Blaster Tulsha Kuar upon the death of 
their own father. It is not really a 
question of whether this decree was or 
was not the stridhan of Mb. TuishaKuar 
but whether it did or did not form part 
of the assets of the estate of which Tul- 
sha Kuar and Dulam Kuar ware the joint 
owners? For the reasons stated we 
think that it did not, and that the deci- 
sion of the Court of .first instance was 
correct and ought to be restored. We 
allow the appeal, set aside the order and 
decree of the lower appellate Court and 
restore that of the Court of first instance 
with costs throughout, 

v.b./r.k. Ai^peal allowed. 
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Banerji, j. 

Gajarlhar Das— Petitioner 

V. 

Bam Sumircm Dicbe-Opno^he Party. 

on 17th .July 1919, from order of Dist 

p 2nd August 1918. 

Civil P. C (5 of 1908), O 21 R. 89— Actual 
deposit delayed by order of Court and not 

Ltide.® Party-Sale can be se[ 

nn'i “ judgment-delitcr was sold by 

auction on 20tb Jtarch. On 20Dh April be a>y 

pUed to the s.ale officer to set aside the sale and 

offered to depo-it the decretal amount and the 
penalty men^oued in R. 89, O. 21 Civil P C 

® *'='08 competent to enter- 

tn 22nd April 

to the Court which had ordered the sale, 
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28rd April the judgment-debtot applied to the 
Court asking that the money might be re- 
ceived. The Court did not receive the money 
and ordered the matter to come bsfore it on 
doth April. The money was deposited on 1st 
May, but the Court refused to set aside the sale 
on the ground that the deposit bad not been 
made within thirty days of the sale. This order 
was reversed by the appellate Court and the 
High Court was moved in revision, it being con- 
tended that the appellate Court had no jurisdic- 
tion to make the or.ler it did as no deposit had 
been made’ within thirty dajs. 

Held’, that the actual delay in the deposit of 
the money was not due to any act on the part 
of the judgment-debtor, and that although the 
deposit was actually made on 1st Mav, he bad 
brought the money into Court on 20tb April, 
and that the appellate Court was therefore, 
justified in setting aside the sale. LP 340 C 2] 

4 

Jan(] Bahadur Lai— {or Petitioner. 

M. L. Agarioala — for Opposite Party, 

Judgment. — • This is an application 
for revision and has been brought under 
the following circumstances. The property 
of the respondent judgment-debtor was 
sold by auction on the 20bh of March 
1918. The sale was held by tlie Eevenue 
Court as sale officer under the orders of 
the Civil Court. On the 20th of April 
1918. the judgment- debtor filed an appli- 
cation before the sale officer offering to 
deposit the decretal amount and the 
penalty mentioned in 0. 21, R. 89, Civil 
P. C., and prayed that the sale might be 
set aside. The sale officer was not com- 
petent to entertain the application and 
accordingly made an order that the ap. 
picaticn be forwarded to the Munsifs 
Court which had ordered the sale. As 
a matter of fact the application was not 
actually sent to the Munsifs Court until 
22tid of April 1918. Cn 23rd of April 
1918 the judgment-debtor filed an a))- 
plication in the Munsifs Court, in which 
he referred to the application presented 
by him on 20bh of April 1918 and stated 
that he had brought all the mcney that 
was required to he deposited and prayed 
that it should be received . The Munsif 
did not receive the money hut passed an 
order to the effect that the case should 
be put up on 30th ^ Ai)ril 1018. lie 
said in his order that so far the money 
had not been deposited.’' It is clear 
that had the Court received tlie jnonov. 

% f 

it would have been deposited as the judg- 
ment-debtor distinctly said in his applica- 
tion that he had the money ready and 
he asked the Court in clear terms to re- 
ceive it. Cn Isfc of May, 1918 the 
money was actually deposited. The 
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Court of first instance refused to set 
aside the sale, on the ground that the 
deposit had not been made within thirty 
days of the sale. This order of the Court 
of first instance has been reversed by the 
lower appellate Court. The contention 
in this application is that the order of 
the lower appellate Court was without 
jurisdiction as no deposit had been made 
within thirty days. In my opinion the 
application is untenable. As has been 
already stated, the judgment-debtor had 
on 20th April 1918, stated to the sale 
officer before whom he by an error put 
in his application of that date that he 
had the money ready for deposit and he 
asked that it should be deposited. Had 
the application been forwarded to the 
Munsifs Court on the same date as di- 
rected by the sale officer, the deposit 
would have been made on that date, the 
judgment-debtor having been ready to 
make the deposit on that date. Cn the 
23rtl April also he stated that he had 
the money with him, that he was ready 
to deposit it and he asked the Court to 
receive the money. The Court, however 
did nob do so. Therefore the delay in 
the actual deposit of the money was not 
due to any act on the part of the judg- 
ment-debtor. He brought the money on 
20th April and was ready to deposit 
it if the Court had received it. Therefore 
it must be held that although the deposit 
was actually made on Isb May, he had 
brought it into Court on 20th April.! 
Under those circumstances the lower 
ai)pellat 0 Court was justified in setting 
aside the sale. I see no reason to inter-; 
fere. Furthermore an order in revisioni 
is a matter in the discretion of the 
Court and having regard to the circum- 
stances of this case and to the fact that 
no injustice has been done, I see no 
reason to exercise my discretion in favour 
of the applicant. I accordingly reject 
the application. I make no order as to 
costs. 

V.B., R.K. Application rejected. 


A. I. R. 1919 Allahabad 340 

Richards, C. .1. and Rafique, J., 
2'odar Singh and anothci — Appellants. 

v. 

Kehri Singh and anothei — ^Respondent. 
First Appeal No. 190 of 1917, Decided 
on 2Uth February 1919 from the decision 
of First Addl. Sub-Judge, Aligarh, D/- 
18th April 1917. 
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Todar Singh v. 

(®) PrC'Ginplion Suit for AV&jibularz giving 
preferential right to cotbarers— Cosharers 
conduct amounting to refusal to purchase 
-*He is not entitled to succeed. 

A wajibularz provided that if a eosharer 
wished to mortgage or sell his share he should 
do so first among his cosharers and in case of 
their refusal, to others. In September 1914, a 
vendor gave notice to his cosharers, including 
the plaintiff, offering to sell certain property. 
None of the cosbarers gave any answer to the 
notice or expressed his willingness to purchase 
the property. Subsequently the vendor sold the 
property to the defendant and the plaintiff 
brought a suit for pre-emption just within the 
period of limitation. 

^ Held", that under the circumstances the plain- 
tiff’s conduct amounted to a refusal 'to purchase 
the propert} and be was therefore not entitled 
to succeed. [P 342 0 1 ] 

(b) Pre-emption — Suit for — Price inflated 
for avoiding pre-emption and beyond market 
value-T“Onus is on vendee to explain reason 
for such abnormal price and show payment 
of consideration 

Where the Court sees that the price has 
been inflated for the purpose of avoiding 
pre-emption, and that the price is clearly be- 
yond the reasonable market-value of the pro- 
perty, the ouus lies on the vendee to show the 
actual payment of the consideration and to -ex- 
plain why an abnormal price was given. But in 
cases where there is nothing to -show that the 
sale price mentioned in the deed is exorbitant 
there is no such onus cast upon the vendee. 

LP 342 C 1, 2] 

Baldeo Bam and Surendro Nath Sen 
— for Appellants. 

B. E. O'Conor and Panina Lal~ for 
Bespondenta. 

Judgment. This appeal arises out 
of a suit for pre-emption. The Court 
below decreed the suit. The defendants- 
vendeos have appealed. They contend 
that DO custom is proved; secondly, that 
the plaintiff pre-emptor refused to pur. 
chase: and thirdly, that the Court below 
has erred in dealing with the question of 
consideration. There are some circum- 
stances connected with the history of 
this village which might create some 
doubt as to the existence of a custom In 
the view however that we take in tho 
present case it is unnecessary for us to 
go into this question. It is an admitted 
fact that about a year before the sale, 
that is in September 1914, the vendor 
gave a written notice to the cosharers 

including Uie plaintiff in the following 
words: 

"On account of heavy debt it is resolved that 

the ancestral property, i. e., a six-biswa share 
1 . e. 86 shares comprising 338 bighas 4 biswas of 
land and bearing a j-ama of Rs. 377-11-6, accord- 
ing to the present khewat, out of 144 shares iu 
the 10 biswas 3 biswansis 6| kachwausi mahal in 
Mouza Kidhara, should be sold at 3 annas per 
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cent. Hence this notice issent to you the co- 
sharers severally so that if any one wants to pur- 
chase the property he should do so within a 
month: Otherwise he will -be debarred of his 
right of pre-emption.” 

Apparently the vendor was unable to 
find a purchaser for sometime, but it is 
an admitted fact taat the plaintiff pre- 
emptor never gave any answer to this 
notice or in any way proclaimed that he 
wished to purchase the property. Even 
after the property was sold by a regis- 
tered sale deed on 13th October 1915, the 
present suit was not instituted until 11th 
November 1916, that is to say, more than 
a year after. The suit would even have 
been barred by limitation except for cer- 
tain holidays in the Court below. The 
Court below in dealing with this matter 
says: 

"The property was not clearly stated in tho 
notice, and it was ‘not unreasonable that the 
plaintiff waited until it was disclosed which pro- 
perty was to be sold and for what price. It was 
very necessary and reasonable that after the 
defendant had talked with th® defendant vendee 
he should have informed the plaintid of 
the proposed transaction stating the correct* 
quantity of the property to be sold and 
the amount which tho stranger was offering for 
it. If then the plaintiff refused, or remained 
silent, he should have been entitled to sell it to 
the stranger.” 

Ifc seems fco us that this was a verY 
■unreasonable view to take. In the first 
place, the only difference so far as the 
description of the property is concerned 
is that the plaintiff mentioned 86 shares 
as being what he intended to sell while 
in point of fact he sold only 74. There 
is nothing to show that the rate, namely 
3 annas, was not in or about tlie rate at 
which the property was actually sold. 
We cannot of course be quite certain 
^yhat were the actual profits. The plain- 
tiff gives one version as to the amount 
of profits, the defendant another. The 
Court below says that after the vendor 
had talked with the vendee ani arranged 
the price, he should then have come back 
to the pre emptor and offered the pro- 
perty to him. Surely this would be an 
unreasonable burden to cast on the ven- 
dor. How could a vendor be exjiected to 
find an outsider and arrange with liiin 
about the saleof the property, when all the 
time the outsider would know that before 
the bargain could be concluded the vendor 
must go back to all the cosharers? The 
vendor in such case would be driven 
rom pillar to post, first fco his cosharers, 
then to the outsider and then from the 


SiS Allahabad Ganeshi Singh v, Shyam Singh 


outsider back to the cosbarers. In con* 
nexion with this let us see what the 
custom was as proved by the entry in 
the wajibularzes of 1S56 and 1872. The 
entry in the wajibularz of 1856 is: 

n cosharer wishes to mortgage or soil bis 
share, he should do so first among the cosharers, 
in case of their refusal, to others.” 

In the wajibularz of 1872 the record 

“Every cosharor has power to transfer his 
property. At first he will sell it to his near co- 
sbarers in the village bat if they also refused to 
take it, then he shall have power to transfer it 
to any person he may like.” 

Assuming as we have said before that 
these entries referred to a custom of pre- 
emption, we think that the vendor com- 
plied with that custom when he served 
the written notice on the plaintiff pre- 
omptor. It was a clear offer to sell to the 
cosharer. The custom as proved is not 
that the vendor should first find an out- 
sider ready to purchase and then go to 
the cosharer. Such a custom, if it exis- 
ted, would seem to be unreasonable and 
almost impossible to comply with. We 
think that under the circumstances of 
the present case, the plaintiff having 
ignored the notice that was served upon 
him and never having intimated to the 
vendor that he wished to buy and having 
waited even after the property was sold 
for more than a year, we should draw 
the inference that he refused to purchase 
the property. With regard to the consi- 
deration it is not strictly necessary for 
us to say anything, but in case there may 
beany further litigation we think it 
right to make a few observations. It 
does not appear to have been in any way 
established that this property was not 
worth the price montioned in the sale 
deed. In other words, there was nothing 
to show that a fictitious price had been 

mentioned in order to prevent pre-emp- 
tion. 

The Court below has disallowed an 
item of Rs. 5,010 alleged to have been 
paid by the vendee in discharge of pro- 
missory note due by the vendor. The 
vendee adduced evidence to sliow that 
this promissory note had been discharged 
and there was of courss acknowledgment 
in the sale deed of the receipt of the full 
consideration by the vendor. This Court 
has always held that where theCourt sees 
jthat the price has l)een inilatod for the 
jpurposo of avoiding pre-emption, and 
that the priceisclearly beyond the reason- 
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able markefc-value of the property, the 
onus lies on the vendee to show the 
actual payment of the consideration 
and to explain why an abnormal price 
was given. But in cases where there is 
nothing to show that the sale price men- 
tioned in the deed is exorbitant there iffl 
no such onus cast upon the vendee. If 
we had been granting a decree for pre- 
emption, we would have made the decree 
conditional upon payment of the full 
price mentioned in the sale deed. We 
may mention in passing that the lower 
Court seems to have male a mistake in 
calculation of about Rs. 400 against the 
defendant. We allow the appeal, set 
aside the decree of the Court below and 
dismiss the plaintiff’s suit with coats in 
both Courts. Costa in this Court will 
include fees on the higher scale. 

V B./r.k. Appeal allowed. 
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Banerji and Piggott, JJ. 
Ganeshi Singh —Defendant — Appellant. 

V. 

Shyam Singh and Plaintiffs — 

Respondents. 

Second Appeal No. 1036 of 1918, deci- 
ded on 8th August 1919, against the deci- 
sion of the Offg. Ist Addl, J., Aligarh, 

dated 17th April 1015. 

(a) Civil P. C. (5 of 1908), 0.32, R. 3- 
Rule 3 is not retrospective. 

Where a suit was institute! and a guardian al 
litem appointed of the minor defendants lyheu 
tlio Civil Proceodure Code of 18S2 was in force, 
objection cannot be taken bo the appointment of 
the guardian on tl\c score of want of notice to 
tbe minors, as S. 456 of that Code did not require 
that notice should go personally to, and be served 
porsonallv upon the minors. [P 343 C ll 

❖lb) Civil P. C. (5 of 1908), O. 32, R. 4— 

Adverse interest — Mortgage suit against 
father and minor son — Father’s interest is 
not necessarily adverse — He can be guardian. 

Where the guardian ad litem of minor defon* 
dants is their father and is also the mortgagor of 
the suit property, it does not necessarily follow 
that his interests are adverse to the minors who 
with him form a joint family of which he is the 
managing member. [P 343 c 2] 

N. P. Asthana — for Appellant. 

J. K. Mukerjee and Kanhaija Lai — for 
Respondents. 

Judgment. —The facts out of which 
this ajipeal arises are these: — One Yad 
Ram made a mortgage of joint ancestral 
property in favour of Ganeshi Singh appel- 
lant on 8th February 1897. On 7th 
February 1908 a suit was brought by the 
mortgagee to enforce the mortgage and 
the defendants to the suit were Yad Ram 
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•nd his four sons., fcwo of whom, Shib 
Dayal and Shib Singh, were of full age 
and fche other fcwo, namely. Shyara Singh 
and Sheo Dan Singh were minors. An 
application was made to fche Gourfc, sup- 
ported apparently by an affidavit pray- 
ing that Yad Ram should be appointed 
guardian ad lifcem of fche fcwo minor defen- 
dants. This application was granted by 
the Court and Yad Ram was appointed 
guardian of fche minors for fche suit. This 
proceeding took place under the provi- 
sions of fche Code of Civil Procedure 
which was in force at the time when fche 
suit was filed. The suit was not de- 
fended and an ex parte decree was made in 
favour of mortgagee on 10th March 1909. 
The present suit; was brought on 5fch 
November 1914 by fche four sons of Yad 
Ram for a declaration that fche decree 
■obtained by fche mortgagee, Ganeshi Singh, 
on lOfch March 1909 was not binding on 
them. The grounds upon which fchey 
brought fche suit were that fche decree 
was obtained fraudulenfcly that the mi- 
^ oora were nofc properly represented in 
the suit. The Court of first instance dis- 
missed the suit, finding that there was 
no fraud and that fche minora were pro- 
perly represented by their father, who 
was fche manager of fche joint family of 
which he and his sons were members. 
The lower appellate Court agreed with 
the Court of first instance in finding that 
there was no fraud and that the allega- 
tion of fraud was nob established. It 
dismissed the appeal of the fcwo adnlfe 
tons of Yad Ram but decreed fche appeal 
and fche suit of fche minors on fcwogrounds, 
first, that fche appoiafcmenfc of fche 
guardian was in contravention of fche pro- 
visions of O. 32, R. 3 of fche present 
Civil P. C. and, secondly, fchafc Yad Ram 
was not a fifc and proper person to be 
appointed guardian of fche minors. 

As regards the first ground of the lower 
appellate Court’s decision it seems to us 
to be erroneous. As we have stated above, 
the suit was filed and the guardian was 
appointed when fche Code of Civil Proce- 
dure of 1832 was in force. S. 456 of 
fche Code provided fche procedure for the 
jappointmenb of a guardian ad lifcem. It 
'did nofc require that notice of the appli- 
cf^ion for the appointment of such a guar- 
dian was to go to the minors personally 
and was to be served on them personally. 

jTherefore, the procedure adopted by the 

(Court was in accordance with fche provi- 
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sions of S. 456. Then remains the ques- 
tion whether fche guardian appointed 
was a fifc and proper person to be appoint- 
ed having regard to fche provisions of 
S. 457. Ifc is contended fchafc Yad Ram 
had an interest adverse to that of fche 
minors. Ifc does nob necessarily follow 
that because he was the mortgagor, his 
interests were adverse to those of his sons 
who with him formed a joint family of 
which he was fche managing member. Ifc 
is nofc suggested in fche plaint that fche 
debt was incurred for immoral purposes. 
All fchafc is said is that ifc was nob a law- 
ful debt. By this we suppose ifc is meant 
fchafc fche debfc was nofc incurred for family 
necessity. If that had been a true de- 
fence fco feha suit of fche mortgagee, one 
would have expected fche adult sous of 
Yad Ram fco have appeared and put for- 
ward that defence. They did nofc do so 
but allowed a decree fco be passed against 
them. Upon fche findings of both fche 
Courts below the service of summons was 
duly effected and fche allegations of the 
plaintiffs that fchey had no notice of the 
suit is untrue. We think fchafc fche learned 
Additional Ju'lge was nofc right in holding 
fchafc because Yad Ram was the mortgagor 
his iuteresb was necessarily adverse to 
that of his minor sons. The proceedings 
in fche previous suit were nofc, therefore, 
vitiated by any defect in fche appointment 
of fche guardian ad lifcem of fche minor 
plaintiffs to this suit and their claim was 
rightly dismissed by fche Court of first 
instance. We allow the appeal, set aside 
fche decree of the Court belo w auJ restore 
fchafc of the Courfc of first instance with 
costs in all Courts. 

We may mention fchafc fche respondenb 
No. 2, Sheo Dan Singh, who has not ap- 
peared in this appeal was afc the front 
when the appeal was filed, bub he was 
subsequently served when he was in this 
country but he has nob chosen fco appear. 
The appeal was, therefore, heard in his 
absence. 

V.B./r.K. Appsal allowed. 
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RAFfQUli AND WALL.lCfl, J J. 

Pohkar — Decree-liolder — Applicant. 

V. 

Ram Lal —Opposite Party. 

Civil Revn. No. 143 of 191S, Decided 
on 13th August 1919, against order of 
Assfc. Collector, Isfc Class, Muttra. D/- 
16th April 1918. 
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Agra Tenancy Act (2 of 1901), S. 167— 
vrcJer rejecting restitution however wrong — 
No revision lies. 

An order made by an Assistant Collector reject- 
ing an application for restitution, however er- 
roneous, is not open to revision by the High 
Court. tP 344 Cl] 

S. N. Mukerji — for Appellant. 

N. P Asthana — for Bespondent. 
Judgment.— This is an application in 
revision from an order of an Assistant 
Collector rejecting the application of the 
applicant for restitution. It appears that 
a suit was brought against the applicant 
for recovery of profits. The learned As- 
sistant Collector, in whose Court the 
suit was filed, decreed the claim of the 
opposite party for about Ks. 700. On ap- 
peal the decree in favour of the plaintiff 
was increased by a few hundred rupees 
on account of interest. In second appeal 
to this Court the decree was reduced to 
about Es. 200, In the meantime the 
opposite party had executed the decree 
of the first appellate Court. After the 
decision of the case in this Court, the 
applicant before us presented a petition 
to the Assistant Collector for restitution 
namely for the recovery of the difference 
between the decree of the first appellate 
Oourt and the decree of this Court. The 
Assistant Collector rejected the applica- 
tion and directed the applicant to file a 

regular suit. There can be no doubt 
that the order of the Assistant Collector 
IS erroneous and must have been p.assed 
under a misapprehension. No remedy is 
open by way of a regular suit to the ap- 
plicant to recover the balance of the 
money that was realised by theoppo- 
site party in execution of the decree 
of the first appellate Court, A preli 
minary objection is taken on behalf of 
the opposite party to the application 
in revision to this Court on the ground 
that no revision lies. This objection is 
supported by authority and we need only 
mention one ca,se, vide Daviher f^inijb v 
Sri Knhun Das(\). On behalf o'f the 

applicant great stress is laid on the fact 

that if the prei(‘nt application is re- 
jected, he. t ho applicant. has no remedy 
anywhere. Wo think tliat .the applica- 
tion for restitution niade hy the appli- 
cant. though rejected hy the learned As- 
sistant Collector, does not pievent him, 
the applicant, from making another ap- 
plication heforo the Revenue Court. Wo 
bwo no doubt that if the matter is pro- 

(1) LiyCDJ 31 All. 145=2 I, C. 377. 
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perly put before the learned Assistant 
Collecfeoi* he will take action upon it. 
Id any case the present application ig 
not maintainbale. We therefore dismiss 
it but in the oircumstancQs of the case 
make no order as to costs. 

V.B./r k. Application dismissed. 
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Richards, G. J. and Banerji, J. 

J agannath Applicant — Appellant. 

V. 

Ganga DuH Opposite Party- 

Respondent. 

First Appeal No. 159 of 1918, Decided 
on 3rd March 1919, from order of 

Dist. Judge, Benares, D/. 28th June 
1918, 

Provincial Insolvency Act ( 1907 ), Ss. 15 16 

and 43— Petitioner suspected to have com- 
mitted offence under Act— Court should pro- 
ceed under S. 43 and not dismiss appHca> 
tion. 

If there is any just reason for thinking that 
a petitioner for adjudication in insolvency has 
committed an o0ence punishable underthe insol- 
vency Act. the proper course for the Court to 
adopt is, not to dismiss tie petition, but to pro- 
ceed under S 43 of the Act after 6ist making a 
declaration of insolvency and framing a charge 
in analogy to the provisions of the Code of Cri- 
minal Procedure, 

^ Tlie mere fact that the Court suspects a peti- 
tioner for adjudication to have been guilty of 
crirriual misappropriation is not a ground for dis- 
mi.ssing the petition. [p 345 c 1] 

B. K. Malaviija — for Appellant. 

Gokal Prasad — for Respondent. 

Judgment. — This appeal arises out of 
insolvency proceedings. Panda Jagan- 
nath, the appellant here, presented a 
petition to be declared an insolvent. He 
had been arrested in execut:onof a decree 
obtained by Ganga Dutt Dube. It is 
quite clear that on the admitted facts 
Panda Jagannath was entitled to have an 
order declaring him an insolvent. It ap- 
pears that a civil suit had been brought 
against Panda Jagannath by Ganga Dutt 
Dube, in which it was alleged by the 
latter that Panda Jagannath had niisap. 
propriated, certain diamonds which had 
been delivered to him for sale on com- 
mission. II 10 first Court had dismissed 
the suit. On appeal however the decree 
of the Court of first instance was set 
aside and a decree for Rs. 800 odd 
\\a3 made against Panda Jagannath. T^ie 
learneu District Judge, iu dismissing the 
petition of Jagannath to be declared an 
insolvent, seems to have considered that 
the decree against him at the Instance ol 
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Ganga Dufcfc Dube must be taken as an 
adjudication that the diamonds had been 
criminally misappropriated by Panda 
Jagannath, particularly having regard to 
the fact that Panda Jagannatb did not 
file a second appeal. This, we think, was 
quite wrong. \ery little weight can be 
attached to the fact that no second appeal 
was filed, because in all probability the 
appeal would at once have failed upon the 
ground that it was a finding of fact 
behind which the High Court cannot go 
in second appeal. 

In any event if there was any just 
reason for thinking that Panda Jagan- 
nath had committed an offence punish- 
able under the Insolvency Act, the pro- 
per course for the Court would have been 
to have proceeded under S. 43, after hav- 
ing first made a declaration of insolvency 
and after also having framed a charge 
in analogy ^0 the provisions of the Code 
of Criminal Procedure [see Ghhatrapat 
^nhy Dugary. Kharag Singh Lachmi- 
«aTO ( 1 ) and also Tirloki Nath v. Badri 
Das (2)], We think that the order dis- 
missing the application of Panda Jagan- 
nath was wrong. We allow the appeal, 
set aside the order of the Court below 
and adjudicate Panda’Jagannath an insol- 
vent. The case will now ha sent back to 
the Court below to proceed with the 
insolvency matter in due course of law. 
The appellant will have his costs in this 

Court, including fees on the higher 
scale. 

v.b./r.k. Appeal allowed. 


(1) A. I. R. 1916 p. 0. 61=44 Cal. 535=3D I C 

8'?=(1917) il. W. N.' 
100—32 M. L. J. 1=19 Bom. L. R 174= 
26 C. Lj. J. 215=21 C. W. N. 497=10 

25=441. A. 11 (P. C.). 

^*^=23 I. C. 4=36 Ail. 
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Piggott and Walsh, JJ. 

Jai Narain and oi/iers— Accused— Ap- 
plicants, 


v. 

Opposite Party. 

Criminal Revn. No. 842 of 1918 Deci 
ded on 15_th February 1919. from an 

order of First Class Magistrate, Cavvn- 

pore. 

(a) Public Gambling Act (1867), Ss. 3 and 
4— Keeping common gaming house-Friendly 
game during Divali festival-No offence 
under S. 3 or S. 4. 

Accused 2 to 16 were found gaming with 
•owries on the first night of the Diwali festival 
in the house of accused 1. It was not proved 


that there was any idea of paying a pereenta'^e 
on the winnings to accused 1 or of the latter 
deriving any sort or kind of profit from the use 
which was being made of his room, or that the 
room had on previous occasions been used for the 
purpose of gaming. 

Held: that the accused could not be convicted 
of any offence under 8. 3 or S. 4, Public Gambling 

^ LP 347 C1] 

(b) Criminal trial— Duty of Court— Magis- 
trate cannot import personal knowledge of 
character of witness into his decision. 

A Magistrate is not justified in importing any 
personal opinion which he might have had 
occasion to form regarding the personal charact- 
er, or the general reputation of a witness for the 
prosecution, into his decision of the case, or in 
putting it forward as a reason for refusing to 
believe the evidence laid before him on behalf of 
the accused. [,Pi347 0 1) 

Boys and Wanchoo—iox Accused. 

ilssi. Govt. Advocate— ioT the Crown. 

Piggott, J.- These are applications in 
revision by Jai Narain and 15 other per- 
sons against an order by'a First Glass 
Magistrate of Cawnpore. Jai Narain has 
been convicted of keeping a common 
gaming house under S. 3, Public Gambling 
Act 3 of 1867, while the remaining appli- 
cants have been convicted under S. 4 of 
the same Act of having been found in the 
house kept by Jai Narain playing or 
gaming with cowries. It is an admitted 
fact that, on the date specilied in the 
charge, when the then Kotwal of Cawn- 
pore, Munshi Baqar AH, proceeded to a 
house in the city of Cawnpore belonging 
to Jai Narain, he found the said Jai 
Narain and the remaining applicants in 
a room of that house engaged in playing 
or gaming with cowries. The question 
whether these convictions are or are not 
justified turns entirely upon the question 
whether or not, on the said occasion the 
applicant Jai Narain was making a profit 
out of the gambling which was going on 
there. The case for the prosecution is 
that he was doing so by taking a per- 
centage on the winnings. The case for 
the defence is that, the day in question 
being the first day of the Diwali festival, 
the applicants were engaged in a friendly* 
game, in the course of which there was 
no idea of paying a percentage on the 
winnings to Jai Narain, or of Jai Narain’s 

deriving any sort or kind of profit from 

the use which was being made of his 
room. The Joint Magistrate has no doubt 
appreciated this point, has directed his 
mind to it and has arrived at a conclu- 
sion adverse to the applicants. Wben it 
came to weighing the evidence on both 
sides, and it may be remarked that there 
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"waa a great deal of conflicting evidence 
bearing on the main question in issue, 
the Court was necessarily invited to con- 
sider a further point. The action of 
Mui^shi Baqar Ali Khan had been taken 
on information given him by one Mangan, 
a disreputable person who had himself 
been convicted of keeping a common 
gaming house not long before. Mangan 
had given the information, on the strength 
of which a search warrant was eventually 
issued on the previous day, that is to say, 
before any date on which the Diwali fes- 
val can be said to commence. He gave 
evidence at the trial and, according to his 
evidence, the room in which the appli- 
eants were found had been used on 
previous occasions as a common gaming 
house for the profit of Jai Narain. That 
is to say, according to the evidence of 
Mangan, Jai Narain was not merely 
making a profit out of the use of his room 
by a number of persons whe would not 
ordinarily think of frequentinga common 
gaming house, and had assembled at that 
time and place for the purpose of indul- 
ging in a game of chance in connexion 
witli the ordinary observance of the 
piwali festival, bub on the contrary was 
Jn the^ strict and literal sense of the 
words the keeper of a common gaming 
house," to which the public were in some 
way or other invited bo resort indepen- 
dently altogether of the Dewali observ- 
ances. 

The question whether Siangan 
was or was not speaking the truth on 
^lis point was only incidentally in issue. 
He might have been lying and the 
defence might have been speaking the 
truth, when they said that this particular 
room had never been used for that pur- 
pose before, that tiiey would none of 
them have thought of resorting to it for 
the purpose of gaming bub for the fact 
that the night in question was the first 
of Dewali festival, and yet the case for the 
prosecution might he so far true that Jai 
Narain by making a profit out of the use 
which he permitted to be made of his 
room had converted himself for the occa. 
sion into the keeper of a common gaming 
house had transgressed the law and had 
involved all the remaining applicants in 
the criminal liability which he thereby 
incurred. Nevertheless the (luestion whe- 
ther Mangan was or was not speaking the 
fcriitn about the previous user of this 
room for gaming purposes was a highly 
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important one from two different points 
of view. Obviously it affected in a very 
crucial manner the credibility of the evi. 
denco given by Mangan on the one side 

and by a number of defence witnesses on 
the other. 

Besides this it had a very definite bear- 
ing on the question of the validity of the 
warrant under which the bouse wa9 
searched and on the applicability of the 

provisions of S. 6, Public Gambling Act 
to the facts of the case. If the defence 
is true to this extent at any rate, that 
the room had never previously been used 
for gaming purposes, then theinformation 
given by Mangan before the date of the 
search that the room was being used as 
a common gaming house was false infor- 
mation and the question whether the 
District Superintendent of Police was 
justified in treating the information 
which reached him through* Munshi 
Baqar Ali from Mangan as credible infor- 
mation becomes a more difficult one than 
it would otherwise be if the Court were 
satisfied that the information given by 
Mangan had been in fact true. After 
carefully considering the ju.lgmont re- 
corded by the learned Joint Magistrate, 

I cannot resist the conclusion that he has 
decided this case without really making 
up his mind as to whether or not 
Mangan was speaking the truth re- 
garding the previous user of this room 
and that, when he came to the question 
of passing sentence, he felt himself under 
a moral obligation to give the accused 
Jai Narain at least the benefit of the 
doubt that this part of Mangan’s story 
was nob true. If he had nob done this, 
I should find it difficult to understand 
how he considered a fine of Rs. 20 an ad- 
equate punishment for the offence of 
which he found Jai Narain guilty. Apart 
from these considerations, which seem to 
me important, there are two passages in 
the judgment of the Court below to which 
I take strong exception. After noting 
the fact that the accused strongly 
impeached the credibility of some of the 
evidence given by Munshi Baqar Ali and 
ill fact contended that some of his eve- 
dence was, as the Joint Magistrate puts 
it deliberately false, be goes on to say: 

"No one who knows the D. S. P. ^nd the ex- 
taordinarily high reputation ho onjovs for truth- 
fulness and honesty can credit this." 

I understand from another passage in 
the judgment that Munshi Baqar Ali hag 
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«inc 0 been promoted to the post of Deputy 
Superintendent of Police and that initials 

D. S. P.'* in this portion of the judg- 
ment refer to this fact, as they un- 
doubtedly must be taken to refer to the 
evidence given by MunshiBaqar Ali. The 
Joint Magistrate was in no way justified 
In importing any personal opinion which 
he might have had occasion to form re- 
garding the personal character, or the 
general reputation, of the principal wit- 
mess for the prosecution into his decision 
of the case, or in putting it forward as 
a reason for refusing to believe the evi- 
dence laid before him on behalf of the 
accused. The other passage in the judg- 
tnent to which I take exception runs as 
follows: 

The accused have made a great deal out of no- 
thing, and I cannot approve of their undignified 
missions to District Officials with the offer of 
large charities in return for the withdrawal of 
the case.” 

This is a reference to roraething which, 
•o far as I can ascertain from the record, 
was not in evidence, and which as it 
seems to me could not be legally in evi- 
dence in the case. It may be suggested 
that the words occur in a passage in the 
judgment where the Court, after having 
recorded its conclusions of fact, is merely 
proceeding to discuss the question of 
sentence. I desire to make all reasonable 
allowance for this, but I must say that 
in my opinion the accused parsons in a 
case of this 33rt, and particularly in view 
of the fact that they were being tried 
summarily, were entitiled to have the 
question of their guilt or innocence deter- 
mined by a Court the presiding officer of 
which was not aware of any negotiations 
which may or may not have been attemp- 
ted on behalf of the said accused with a 
view to obtaining a withdrawal of the 
prosecution. It makes it worse to my 
thinking that this fact was so clearly 
present to the mind of the Joint Magis- 
trate that he could not keep it out of the 
■concluding portion of his judgment. For 
these reasons I feel no hesitation in say- 
ing that we ought to set aside the convic- 
tion and the sentences in this case in re- 
spect of all the applicants. When we 
have done this, the further question, no 
doubt, arises whether we ought or ought 
not to order a re-trial. I mention this 
fact to show that it has been considered 
by us. We have examined the record as 
it stands and taken iuto consideration the 
arguments addressed to us, more parti- 
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oularly with a view to enabling us to 
arrive at a conclusion whether the in- 
terests of justice require the re-trial, 
either of Jai Narain alone, or of all the 
applicants. I do not think it in any way 
incumbent upon us once we have made 
up our minds that the order of the Court 
below cannot be supported, to enter into 
cur reasons for arriving at one conclusion 
or the other with regard to the propriety 
of a new trial. I therefore merely re- 
mark that I do not feel at all satisfied 
that the interests of justice would be 
served by an order directing any of these 
persons to be re-tried on the charges on 
which they have already been convicted. 
It follows that in setting aside the order 
of the Court below we must record a 
formal order of acquittal. I would, there- 
fore set aside the conviction and the 
sentences passed in this case, acquit all 
the applicants of the offences charged 
and direct that the fines, if paid, be re- 
funded. 

Walsh, J.— I entirely agree. I only 
want to add that we are deciding nothing 
with a view to discouraging prosecution 
of persons who keep and use common 
gaming houses where members of the 
public may resort. Persons who keep 
and use such houses for their personal 
gain are liable to heavy fines, and if the 
Magistrate had really thought in this 
case that that was what Jai Narain was 
doing, the fine of Rs. 20 which he was 
inflicted is absolutely unintelligible. 
And members of the public who resort to 
such places similarly render themselves 
liable to punishment by the criminal 
Courts. I would merely add that it 
would appear that there is at any rate a 
certain amount of this sorb of thing in 
Cawnpore and that in my judgment the 
police authorities would be better 
advised to devote their energies to watch- 
ing and collecting evidence against real 
gaming houses instead of making sporadic 
raids, at a time of the year when num- 
bers of people may be reasonably ex- 
pected to be engaged in gambling, upon 
persons in the town with regard to 
whom they have made no serious 
effort to collect any incriminating evi- 
dence. 

By the Court. — We, therefore allow 
the applications, set aside the conviction 
and sentences passed against the appli- 
cants, acquit them of the offences charged 
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and direcb that; the 6nes, if paid, be re- 
funded, 

V.b./R.K. Applications allowed, 
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PiGGOTT AND WaLSH, JJ. 

Kunj Behari Lai Baslogi — Petitioner 
— Appellant. 

V. 

Madhsodan Lai — Receiver— Respon- 
dent. 

First Appeal No. 127 of 1918, Decided 
on 30th January 1919, from an order of 
Disfc. Judge, Farrukhabad, D/- 19th July 
1918. 

(a) Provincial Insolvency Act (1907), Ss.SG 
and 37 — Court should guard interest of cre- 
ditors — Receiver appointed having legal 
training— It should be left to him to lake 
steps to annul transfers. 

It is the duty of an insolvency Court to be 
astute to look after insolvoocy proceedings so as 
to ascertain whether anything can be saved for 
the creditors, but where a Receiver is appointed 
and he is a gentleman of legal training, it is 
better to leave him to take the initiatory steps to 
get voidable cr fraudulent transfers annulled. 

..ST, . IP 343 0 1,21 

(b) Provincial Insolvency Act (1907), Ss, 36 
and 37-“Transfer sought to be annulled— 
Transferee should have opportunity to 
defend. 

Where a transfer is sought to bs annulled in 
insolvency proceedings, the transferee ought to 
be given a proper opportunity to defend his legal 
position. ^ [P 34ft 0 21 

(c) Provincial Insolveny Act (1907), Ss. 36 
37 — Mortgage effected by insolvent 

within two years before adjudicotion — Bad 
faith should not be imputed to mortgagee. 

Prima facie old debts constitute good cou- 
sideration the adequacy of which the Court 
should refuse to enter into. There is no reason 
imputing bad faith to a mortgstgee who takes an 
ordinary security for his debt merely because 
some two years or eiehtfcn months afterwards 
his debtor becomes an insolvent. 

It is the duty of tbc Court to assume good 
faith in the case of a transaction supported bv 
valuable consideration. [p 349 q 2 ^ 

S. M. Sulaiman—lor Appellant. 

Guhari Lai — for Respondent. 
Judgment. — It is impossible to sup- 
port the order in this case. In the first 
place, the learned Judge acted upon his 
own motion without any proceedings on 
behalf of tlio Receiver calling upon the 
Court to adjudicate as to this mortgage 
hetwecii the estate and the mortgagee. 
We do not wjsh to say anything to dis- 
courage the intervention of the Court in 
insolvency matters where no receiver is 
appointed, and the duty cf the Courtis 
to be astute to look after the insolvency 
proceedings so as to ascertain whether 
any thing can be saved for the creditors 


but where a Receiver is appointed and he 
is a gentleman of legal training, as in 
this cas8 a vakil, it is better to leave 
him to take the initiatory steps for a 
proceeding of this kind, which is a 
serious matter and in the nature of a 
suit. 

The only notice which the mortgagee 
got seems to have been a verbal notice 
in Court in a proceeding in which he 
was not in the least concerned, or at any 
rate in respect of which he had received 
no specific notice. He not unnaturally 
when called upon to defend his legal 
position, desired the assistance of a legal 
gentleman. The learned Judge gave him 
the opportunity, if it can be called one 
of asking a gentleman to argue the case 
then and there of which he knew nothing 
but refused adjournment. The learned 
Judge jumped a little too soon and the 
proceeding which we have described, 
would alone he sufficient to nullify the 
order and would necessitate our sending 
the case Lack for reconsideration. But 
the learned Judge has dealt to some 
extent with the merits and in doing so 
we are bound to point out that he has 
confused Ss. 3G and 37, While purport- 
ing to set aside this transaction under 
S. 36, he has really given reasons which 
are only applicable to S. 37. The 6nding 
at which he has arrived on the scanty 
materials before him amounts to this, 
that more than three months before the 
commencement of the insolvency but 
within two years of the order of adjudica- 
tion this mortgage was granted by the 
debtor to the crelitor in lieu of old 
debts. Prima facie old debts constitute 
good consideration the adequacy of which 
the Courts have always refused to enter 
into,^ and there is no reason in the world 
for imputing had faith to a mortgagee 
who takes an ordinary security for his 
debt merely because some two years or 
eighteen months afterwards his debtor 
becomes an insolvent. 

Thelearnel Julge assumed bad faith 
without the slightest evidence of it, where 
as Ins legal duty would bo to assume good! 
faith in the case of a transaction sup- 
ported valuable consideration as this is. 
In the ordinary case where there had 
been a miscarriage of this kind wo could 
not refuse to the Receiver the right to 
ha\e the case sent back in order to 
attack the transaction, if he could do so 
with any hope of success. But of course 
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it, he chose to take that burden upon 
himself and failed, he would render him- 
self liable to pay costs of the proceedings 
nob out of the estate but out of his own 
pocket. That is probably "the reason 
why the Receiver has not run the risk of 
making an apparently hopeless attack 
upon the transaction in this particular 
instance. Mr. Sibal Prasad Ghose re- 
presenting the Receiver has in our view 
exercised a right discretion in refusing 
on behalf of the Receiver to take that 
burden upon himself. The result is that 
on the facts before us it is our duty to 
declare that the creditor is a secured 
creditor in respect of this mortgage. He 
had better reconsider his position in the 
light of what has now been said and 
value his security so as to give the Re- 
ceiver an opportunity either of accept- 
ing such valuation, and allowing the 
creditor to prove for the balance or of 
making another attempt to sell the 
property subject to the charge. Under 
the circumstances, though it seems rather 
hard upon the creditor, the appeal must 
be allowed and the declaration made to 
which we have referred, but the creditor 
must pay his own costs. There will be 
no costs of these proceedings either here 
or in the Court below. The Receiver 

will be allowed his costs in both Courts 
out of the estate. 

v.b./r.k. Appeal allowed, 
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RafiqueandPiggott, JJ. 

Kedar Nath and Defendants 

— Applicant. 


9 m 

Plaintiff — Opposii 


Sheo Pratap ~~ 

Party. 

Civil Eevn. No. 58 of 1918, Decided c 
4th April 1919, against order of Sul 

/ ? r- February 1918. 

(a) CivjI P. C, (5 of 1908), S. llS—Oth. 
remedy is open— No revision. 

Where an alternative remedy is provided, tl 
High Court will not entertain an application f< 
theexercise of its powers of revision under S r 
Civil P, C. fp OAo n 

(b) Civil P. C. (5 of 1908), S. 115 and O l. 

■■'fusing lofran 

issue— Objection can be urged in appeal. 

A trial Court refused the request of the defei 
dant s pleader to frame a particular issue and tl 
defendant moved the High Court in revision i 
the hearing a preliminary objection was tak- 
that no revision lay from an interlocutory ordc 

.ae/d; that the application was not maintaii 
able, inasmuch asanother remedy was open to tl 
defendant, viz., that if he was adversely affecte 


by the omission of the proposed issue, he could 
appeal to the High Court and urge the objection 
that his defence was not considered in its en- 
tirety. [P 349 G 2] 

N. P. Asthana B.nd G. Agarwala — for 
Applicant. 

Tej Bahadur Sapru and S. K. Dar — 
for Opposite Party. 

Judgment. -This is an application in 
revision under S. 115, Civil P. C.. by the 
defendants to a suit pending in the Court 
of the Subordinate Judge of Agra. The 
plaintiff sued to recover money alleged to 
be due on a contract. The defendants 
urged two pleas, namely, that no such 
contract as was stated in the plaint had 
taken place between the parties and, 
secondly, that if any contract did take 
place between the parties, it was of a 
wagering nature and could not be enfor- 
ced. The learned Subordinate Judge exa- 
mined the defendants before proceeding 
any further in this case. He recorded 
their statements in a rubkar, dated 2 l 3 t 
February 1913. After writing the de- 
positions of the two defendants the 
Court framed three issues. The pleader 
for the defence asked the learned Sub- 
ordinate Judge toadd a fourth issue to the 
effect that the contract, if any, between 
the parties was a wagering contract. The 
learned Subordinate Judge disallowed the 
prayer of defendant’s pleader. 

The defendants have presented the 
present application in revision from the 
order of the learned Subordinate Judge 
rejecting the request of their pleader to 
add a fourth issue in the case about the 
character of the contract A proHininary 
objection is taken on behalf of the plain- 
tiff to the effect that no revision lies 
from an interlocutory order. A number 
o cases have been cited on behalf of the 

plaintiff-respondent in support of the pre- 
liminary objection, while the learned 
counsel for the appellants relies upon 
certain cases of this Court as also upon 
some cases of other High Courts. We' 
think It unnecessary to express an opinion 
upon the pure and net question of law 
whether a revision from an interlocutory' 
order lies to this Court or not, as in the' 
present case the applicants have another 
remedy open to them also when the case 
goes to trial and is disposed of. If they 
are by the omission of the proposed issue 
affected adversely and lose the case in the 
first Court, they can always in appeal to 
this Court urge the objection that the de- 
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fence was nofe considered in ifcs entirety. 
Under these circumstances the present 
application is not maintainable. We 
would however like to remark that it 
would have been advisable, and it is still 
open to the Subordinate Judge to do so, 
if an issue were framed or is framed in 
accordance with the suggestion of the de- 
fendants-appellants, it would, in our opi- 
nion, save further trouble in the case. 

We dismiss the application but make 
no order as to the costs. 

V.B./r.k. Application dismissed. 

A. I. R. 1919 Allahabad 350 

Richards, C. J,, and Banerji, J. 

Durga Das and a^iother — Applicants. 

V. 

Jai Narain and others — Opposite Par- 
ties. 

Civil Eevn. No. 70 of 1918, Decided 
on 7th March 1919, from the order of 

Addl. Judge, Aligarh, D/- 20th December 
1917. 

Civil P. C. (1908), Ss. 16 and 20 — Scope 
of S. 16 (a) and S. 16 (d) iadicated— Suit for 
dissolution of partnership with usual ancil* 
lary relief does not fall either under Cl. (a) 
or under Cl. (d) of S 16. 

Clause (a), S, IG, Civil P. C. refers to suits to 
recover possession of immovable property where 
the title to that property is alleged by one side 
to bo in him and by the other side to be in him, 
and clause (d) of the section refers to other suits 
of a like nature where the title to or some inte* 
rest in the property is in dispute aud the Court 
has to determine the matter. 

A suit for dissolution of partnership with the 
usual ancillary relief does not fall either under 
clause (a) or under clause (d), S. IG Civil P. C. 
and can bo brought in the Court within whose 
jurisdiction the parties reside or the cause of 
action arises. [P 350 G 2 ] 

P. L. Banerjee — for Applicants. 

S. N. Gupta for *S'. N. Sen — for Op- 
posite Parties. 

Judgment. — This application arises 
out of a suit for dissolution of partner- 
ship. It is a'lmitted that the parties 
reside within the jurisdiction of the 
Court at Aligaih. It is admitted that 
the cause of action arose within the juris- 
diction of the Court at Aligarli. It ap- 

Iiears. however, that the factory which 
belongs to the partners is situate, outside 
the jurisdiction. The defendants pleaded 
that the Court at Aligarh had no juris- 
diction to hear the case and that the suit 
should have been brought where the 
factory was situale. This contention 
found favour with both the Courts below. 
The plaintifls have challenged the order 
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of the Court below by this application in 
revision. We think that the decisions 
of the Courts below. were incorrect. It is 
admitted that unless the case can be 
brought within the provisions of S. 1(> 
of the Code, the proper Court in which 
to institute the suit was the Court at 
Aligarh S. 16 provides; 

“Subject to the pecuniary or other limitations 
prescribed by any law, suits, (a) for the recovery 
of immovable property with or without rent or 
profits, (b) for the partition of immovible pro- 
perty, (0) for foreclosure, sale or sedemptioh ia 
the case of a mortgage of or charge upon im- 
movable property, (d) for the determination of 
any other right to or interest in immovable 
property • • • • g^aii be instituted ia 

the Court within the local limits of whose juris- 
diction the property is situate.” 

Ifc is contended that the case is within 
either clause (a) or clause (d). We are 
clearly of opinion it does not come under 
clause (a). That clause refers to what 
are known as suits to recover possession 
of immovable property when the title to 
that property is alleged by one side to be 
in him and by the other side to be in 
him. In the present case both sides 
admit that the property belongs to them 
both, that is to say, that it is partner, 
ship property^ It is not sought to recover 
possession of the factory. Clause (d) 
clearly refers to other suits of a like 
nature where the title to or some in- 
terest in the property is in dispute and 
the Court has to determine the matter. 
Again in the present case there is no 
dispute at all as to whom the property 
belongs to. Nor is there any dispute as 
to any interest in this property. The 
only event that may happen is that pos- 
sibly in the course of the suit the factory 
may bo ordered to be sold with a view 
to the distribution of the assets of the 
partnership. e are clearly of opinion 
that a suit for dissolution of partnership 
with the usual ancillary relief is not a 
suit for the “determination of any other 
right to or interest in immovable pro- 
perty” within the meaning of clause (d). 
We allow the application, set aside the 
orders of both the Courts below and 
send back the case to the Court of first 
instance through the lower appellate 
Court, with directions to re-admit the 
plaint ujion its oiiginal number in the 
iilo and to proceed to hear and determine 
the suit as sjteedily ns possible. Th» 
record may be leturned by this Court at 
an early date. The respondent will hav» 
to pay the costs incurred in the Coarl of 
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first instance by reason of the order of 
that Court, the appeal to the lower Ap- 
pellate Court and the application in 
revision here, including in this Court 
fees on the higher scale. 
v.B./e.k. Application alloived, 

A. I. R. 1919 Allahabad 351 (1) 

PlGGOTT, J, 

Debi Singh — Accused — Appellant. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 519of 1919, Deci- 
ded on 7th July 1919, against order of 

Sess. Judge., Aligarh, D/- 30th April 
1919. 

Evidence Act (I of 1872), S, 33— Statement 
of deceased plaintiff examined as witness 
that receipt filed by defendant accused was 
forgery is admissible in evidence in criminal 
prosecution of accused and if it is believed 
18 sufficient for conviction. 

Accused, when defendant in a civil suit brought 
against him to recover a certain debt, produced a 
recejpt purporting to have been signed 'by the 
plaintiff, showing that the debt had been dis- 
charged. The plaintiff was examined as a wit- 
ness in the suit and he deposed that the receipt 
was a forgery The prosecution of the accused 
thereupon ordered, but before the trial came 
off . the plaintiff died and his statement in the 
eivil suit was admitted in evidence in the crimi- 
nal case against the accused. The accused was 
c onvicted and the question in appeal before the 
High Courfc^ was whether the statement of the 
deceased plaintiff was admissible in evidence and 

^atement^^ 'vas justified in believiug that 

that the statement had been rightly ad- 
mitted as the accused had an opportunity of 

cross-examining the deponentat the time thestate- 

ment was made and the proceedings were bet- 
ween the same parties within the meaning of the 

fi 5*'®° S- 33, and that if the Court was 
satisfied on a review of the entire evidence that 
the deponent had spoken the truth, his statement 
in the civil suit was sufficient to prove that the 
receipt was a forgery. [P 35 ^ q g] 

0. Mukerji and Pa7ina Lal~iot 
Appellant. 

The Govt. Pleader--ior the Crown, 
udgment.— The case against the an. 
pellanb, Debi Singh, was that he produced 

p/TtTo payment of a sum of 

Hs. which receipt purports on the 

^C6 of It to have been signed by one 
ishen Singh. This receipt was produced 
before a civil Court when Debi Singh was 
being sued for the recovery of a certain 
debt, and his case was that he had dis- 
charged that debt in its entirety by means 

oUhe payment evidenced by the receipt 
»bove mentioned. Kishen Singh was exa- 
mined as a witness before the civil Court 
and deposed that the receipt was a for- 


gery. It so happened that Kishen Singh 
was dead before the appellant could be 
put on his trial on the criminal charge 
but I am satisfied that the statement of, 
Kishen Singh made before the civil Court 
has been rightly admitted in evidence. 
The appellant had an opportunity of 
cross-examining Kishen Singh at that 
time and the proceedings were between 
the same parties within the meaning of 
the explanation to S. 33, Evidence Act. 
The real question, therefore is whether 
the Court below was justified in believ- 
ing the sworn statement of Kishen Singh, 
to the effect that he had never signed 
this receipt. In the judgment under ap- 
peal the evidence produced in the case is 
set forth and discussed in considerable 
detail. The learned Sessions Judge has 
pointed out that there is a suspicious 
mistake apparent on the face of the re- 
ceipt itself and that there is a mass of 
circumstantial evidence tending to show 
that Debi Singh could not have paid a 
sum of Rs. 2,340 in cash to any one on 
the date given in the receipt. It has been 
contended before mein argument that 
Debi Singh has really been convicted 
because he failed to prove affirmatively 
the payment of the money in question, 
but this is not a correct view of the case! 
Tbe^ Court had before it the testimoney 
of Kishan Singh, admissible under the 
provisions of the Evidence Act, as 
already noticed. That testimony was 
sufficient to prove that the receipt was a 
forgery, if the Court was satisfied on a 
review of the entire evidence that Kishen 
Singh hadspokenthe truth. The circum- 
stances relied upon in the judgment of 
the learned Sessions Judge are in my 
opinion very strong reasons in favour of 
believing Kishen Singh to have spoken 
the truth. [ think the ajipellant was 

rightly convicted and I dismiss his ap- 
peal. 

V.B./r.k. Appeal dismissed. 

A. I, R. 1919 Allahabad 35l (2) 

Rafique and Lindsay, JJ. 

Lakshmi Bam Jani and others— Dalen- 
dants Appellants. 

v. 

Hari Ram Plaintiff — Respon- 


dent, 

First Appeal No. 319 of 191G, Decided 
on 10th March 1919, from decreeof Addl. 
Sub-Judge, Banares, D/- 13th Juno 1916. 
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(a) Limitation Act (9 of 1908), Art. 60— 
Deposit in, nature of banking deposit — 
Art. 60 applies to suit to recover deposit. 

Where a deposit is in the nature of a banking 
deposit the depositee stands in a fiduciary rela- 
tion to the depositor, and a suit to recover such 
deposit is governed by Art. 60. [P 363 0 1, 2] 

5^ (b) Hindu lew — Applicability — Nagar 
Brahmins of Gujarat domiciled in Benares 
ignorant of Mayukha rules — Mitakhshara 
held governed family. 

Where a family of Nagar Brahmins of Gujarat 
was domiciled .for over a century in Benares, 
and it was found that they were ignorant of any 
rules to be found in the Mayuklua commentary 
and were unable to depose to a single instance of 
sjecial succession under that commentary; 

Held: that the family -was governed by the 
Mitaksbara law Nvhich prevailed in Benares. 

[V 354 C 1] 

Goknl Prasad, Baldeo Bam Badha- 
kani Malaviya — (or Appellants. 

Sarat Chandra Chaudhuri — for Bes- 

pondent. 

Judgment. — The defendants in the 
suit out of which this appeal has arisen 
are the sons and grandsons of one Gulab 
Bam Jani, who died in the year 1958 
Sambat corresi)onding to 1901 1902. The 
plaintiff is the daughter’s son of Gulab 
Bam Jani, by the latter’s daughter Gopi 
Kuar, who died in the lifetime of her 
father. Gulab Ram’s wife was a lady 
whose name was Ballahh Kuar. The 
family to which the parties belonged is a 
family of Nagar Brahmins, who came 
originally from Gujarat and settled in 
Benares some 150 or 200 years ago The 
suit was brought for the purpose of re- 
covering a sura of Es. 9,507-8-9. This 
sum is made up of four items which are 
exhibited in the statement of account 
attached to the plaint. The first item is 
one for Rs. 8,791-14-0 said to have been 
deposited with the firm of the defendants 
by Ballahh Kuar; the second item is a sum 
of Rs. 2,207 said to have been similarly 
deposited by ]\It. Gopi Kuar; the third 
item of Rs. 533 is also alleged to have 
been deposited by Gopi Kuar and the 
fourth item of Rs. 2,500 is said to have 
been deposited by the plaintiff himself. 
The cause of action stated in the plaint 
was that the plaintiff in the month of 
January 1914 had demanded payment of 
these dojiosits which had been refused. 
The claim therefore was for the total 
su!n of these items together with interest, 
the aggregate amount being as above 
stated Ks. 9,507-8-9. A number of jileas 
wore raised for the defence. First of all 
it was stated that the item alleged to 
have been deposited by Ballabh Kuar had 


been deposited by Gulab Ram Jani him- 
self in her name by way of a trust fund 
from which were to be defrayed certain 
expenses for shradh. With regard to 
items 3 and 4, the case for the defen- 
dants was that Gulab Bam Jani before 
his death had placed these sums to the 
credit of Gopi Kuar and the plaintiff by 
way of favour and for their ncaintenance. 
It was pleaded that there was no consi- 
deration for these deposits which had 
been made by way of charity and that 
the plaintiff was not entitled to recover 
them. As to the second item it was ad- 
mitted that Gopi Kuar had deposited 
Rs. 2,207 with the defendants' firm, bub 
it was pleaded that on this account there 
was a debit against the plaintiff of Rupees 
2,621-15-0. Further pleas to be noticed 
are: 

(l) That Gopi Kuar, the mother of 
the plaintiff, was not the daughter of 
Ballabh Kuar but of another wife of 
Gulab Ram Jani; (2) that the suit was 
barred by reason of certain arbitration 
proceedings w'hioh had taken place before 
the claim was brought; (3) that the claim 
was barred by limitation; and (4) that in 
any case so far as the 6rsb item was con- 
cerned; the right of the plaintiff was to 
be determined with reference to the 
Mayukha and not the Mibakshara law. 
The lower Court found that the first item 
in dispute was the stridhan of Mt. 
Ballahh Kuar. The learned Subordinate 
Judge held that the defence had failed to 
prove that this money constituted a trust 
fund for the purposes of meeting the 
expenses of shradh. He next held that 
the arbitration proceedings upon which 
the defendants relied, w’ere no bar to the 
suit inasmuch as the plaintiff liad been 
no party to the reference to arbitration. 
The Subordinate Judge held also that 
Gopi Kuar vvas the daughter of Ballabh 
Kuar. As regards the two deposits of 
Es. 533 and Rs. 2,500, items 3 and 4, 
the finding of that Court was that Gulab 
Ram himself had made these deposits 
but that they had been made for the 
benelH of Gopi Kuar and her son and 
therefore the plaintiff was entitled to get 
them. With reference to the second item, 
namely, tlie deposit of Rs. 2,;^.07, the 
Subordinate Judge found that this money 
had been pub in deposit by Oopi Kuar 
bub that there was owing to the defen- 
dants on this account a still larger sum, 
namely, Rs. 2,621-15-0. On the issue of 
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limifcatiion, ^ the Sabordinate Judge found 
that the suit was not time-barred and 
lastly he held tliat the Mitakshara law 
governed the relations of the parties. He 
gave a decree therefore to the plaintiff 
for Rs. 6,409-15-0 with proportionate 
costs and interest pendente lite and future 
at the rate of five annas four pies per 
■cent per mensem. 

Pausing here it may be observed that 
on the face of it, the decree of the lower 
Court is wrong. The Subordinate Judge 
was of opinion that items 1, 2 and 4 
•carried interest and yet in making up the 
account between the paities he has not 
allowed interest on these sums up till 
the date of suit. The defendants come 
here in appeal and two pleas have been 
raised on their behalf. The first plea is 
contained in the first and second grounds 
•set out in the memorandum of appeal, 
that is the plea of limitation. The third 
and fourth grounds relate to the law ap- 
plicable to the parties, the contention 
bsing fehab the family is governed by 
Mayukha and not by the Mitakshara law. 
The plaintifif s case is that the Court be- 
low ought to have decreed hie claim in 
full. He objects to the finding of the 
Court below that there was against him 
a debit balance of Es. 2,021-15-0 and says 
that this sum ought not to have been 
deducted from his claim. To deal first 
with the appeal, it may be observed that 
there is no longer any dispute about the 
various items mentioned in the plaint 
which were received in deposit by the 
defendants firm. The case which was 
set up in the Court below regarding the 
first item, that is to say, thedeposit made 
in tue name of Mt. Ballabh Kuar has not 
been argued here. It is no longer con- 
tended that this item was placed with 
the defendants in trust for the perform- 
ance of shradh ceremonies. ^Ye may 
taka It therefore that each of the items 
in the account represents a separate de 
posit and this being so, the issue about 
limitation is disposed of at once. We 
think the lower Court is right in holding 
that the suit was not time- barred. The 
Article which applies is obviously Art. 60, 
Soh. 1, Lim Act, and time begins to 
run from the date on which demand was 
made that is to say, in the present case 
from 16th January 1914. The suit was 
filed a few months later. The deposits 
were m the nature of banking deposits 
and the defendants stand in a fiduciary 
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relation to the plaintiff. For these rea- 
sons the case falls within the purview 
of Art. 60, and not of Art. 62 as was 
pointed by the counsel for the appellant. 

^ As to the question whether the par- 
ties are governed by the Mitakshara or the 
Mayukha law we have already mentioned 
that this point arises only in connexion 
With the first item in dispute. On the 
finding of the Court below this sum of 
Rs. 3,791-14-0 was the stridhan of Bal- 
labh Kuar. If this is a case which is 
governed by the Mitakshara law, the 
whole of this sum was inherited by her 
daughter Gopi Kuar and is now claim 
able by the plaintiff as the heir of his 
mother. On the other hand if the Mayu- 

applie’d the stridhan 
of Ballabh Kuar was divisible between 
her sons and her daughters. A number 
of witnesses were examined in the Court 
below for the purpose of showing which 
school of law governs the relations of 
the parties. We have been referred to 
the statements of six witnesses who were 
examined on behalf of the plaintiff. 
There was also a deposition given in a 
former suit by Ravi Rarn who was one 
of the sons of Gulab Ram Jani. Read as 
a whole the evidence is not of very muoli 
value for most of it proceeds from wife. 

nesses who admit their ignorance of the 
differences between the Mayukha and the 
Mitakshara law. However so much is 
established from the testimony of these 
witnesses that the family is a family of 
Gujarati Brahmins who mi^rat°d fn 
Benares 150 or 200 years ago. eJ.; 
Earn when examined in 'the earlier suit 
deposed that the family first migrated 
from Gujarat to Janmr and came from 

Jaipur to Benares about the year 1S04 

A. D. 

The argument for the appellants is 
that as the parties are Gujaratis they 
must be deemed to iiave brought their 
own law with them and that law nmst 
have been the law as laid down iu the 

Mayukha. On the other hand the con- 
tention is that the presumption must he 
m favour of the application of the Mita 
kshara law because it is said that the 
commentary which goes by the name of 
the Vyavahara Mayukha did not make 
its appearance till after the year 1600 A 
H. On the authority of the’hooks there 
seems to be no doubt that the author of 
this commentary. Nilkantha. lived about 
the year 1600 A. D. in Benares and his 
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works are said to have come into vogue 
about the year 1700 A. D. Support for 
this argument is derived from the history 
of the Mayukha as set out in West and 
Buhler’s Hindu Law, Vol. 1, p. 19 
(Edn. 3rd), in which the statement of 
Borradaile is quoted as authority for the 
history given. It seems to us that it 
would be very difficult to say that a 
family which migrated from Gujarat 
nearly tjwo centuries ago is governed by 
the special rules of inheritance which 
are set out in Nilkantha’s commentary. 
The question whether the Mayukha is 
the governing authority in Gujarat is one 
which does not appear to have been de- 
finitely settled although the view taken 
by the Bombay High Court seems to be 
that the Mayukha is the principal author- 
ity in that province. This view however 
has been challenged in a work which was 
cited before us at the time of the argu- 
ment "Codification in British ‘India" by 
Bijoy Kishore Acharya (Tagore Law 
Lectures, 1912) at p. 345 and the follow- 
ing pages. The learned author points 
ont that the Court of highest jurisdic- 
tion in Baroda holds that the Mayukha 
is not of superior authority to the Mita- 
kshara in the region of Gujarat. 

On the evidence before us wo are of 
lopinion that the Mitakshara ought to be 
applied here. The family has long been 
domiciled in Benares where the Mita- 
kshara law prevails and such evidence as 
there is before us show^s that these people 
are ignorant of any rules to be found in 
the Mayukha commentary. No in- 
stance of special succession under the 
Mayukha has been deposed to by any 
of the witnesses, and this is a fact of 
some significance for the family is a big 
one and instances might have been ex- 
pected to be forthcoming if the Mayukha 
law ajiplied. On the two points raised 
in the. memorandum of appeal, we find 
against the appellants and the appeal 
fails accordingly. Coming now to the 
cross-objection which relates to a sum of 
Bs. 2,021-15-0, which the Subordinate 
Judge debited against the plaintilT 
it appears to us that tho lower Court 
has not dealt correctly with this 
matter. The Subordinate Judge for some 
reason or otlier wliicli is not apparent 
treats this sum as a debit, against tho 
deposit account of Rs. 2,207, standing in 
tho name of Gopi Euar. On the otlier 
band, it is the case of the defendants 


that all the items whioh go to make up 
this debit total were items advanced to 
or chargeable against the plaintiff and if 
this be so, the debit account should have 
been made up against the deposit of 
Rs. 2,500, which stands in the plaintiff’s 
name. 

The sum of Rs. 2,621-15-0 claimed by 
the defendants is made up of three items: 

(l) Rs. 811-9-0 debited to the plaintiff 
up till Kartik 1957 Sambat, that is to a 
date prior to the death of Gulab Ram 
Jani. (2) Rs. 984-6-0, representing sums 
paid to the plaintiff since the death of 
Gulab Ram Jani. (3) Ea. 826, debited to 
the plaintiff on account of interest. 
There has been much argument before 
us regarding the account of the defend- 
ants which relates to this debit item. In 
order to support their claim the defend- 
ants produced an account which purports 
to date from 1941 Sambat at a time when 
the plaintiff can only have been about 16 
years of age. This date (1941 Sambat) 
was 17 years prior to the death of Gulab 
Ham Jani. The account so produced is 
not the account from the very beginning, 
for it opens with a credit item of 
Rs. 678-6-0 in favour of Hari Ram car- 
ried ever from an earlier i\ccount. By 
the end of 1919 Sambat this account had 
become a debit account and has been 
shown as such ever since. At the time 
of Gulab Ham’s death tho debit against 
Hari Ram is shown as amounting to 
Rs. 811.9.0. 

It is proved beyond all doubt that 
when Gulab Ram died, he directed a sum 
of Hs. 2,000 to be placed to the credit of 
Hari Ham in addition to a sum of Rs.500 
w'hich had been credited previously, and 
we think that there is good ground for 
supposing that it was the intention of 
Gulab Ham Jaui in giving these direc- 
tions to wipe out the debt which was 
then standing against the name of Hari 
Ham. This debit seems to have arisen 
by reason of Gulab Ham’s himself paying 
sums to Hari Ham from time to time for 
his support and consequently when we 
find that Gulab Ham Jani just before his 
death left Hs. 2,500 for the support of 
his grandson, we tliink he intended this 
to be a fresh fund not subject to deduc- 
tion in respect of any money which had 
been previously advanced. Wo may 
mention here that the award of th& 
arbitrators, who where appointed to 



Pandb 

make partition of the family business 
which belonged to the defendants, is 
upon the record. The accounts were exa- 
mined by persons who were more or less 
experts and we find that the arbitrators 
in making up this account of Hari Bam 
^ok the same line as we are taking now. 
We are satisfied, therefore, that this 
debit Item of Bs. 811-9-0, which was 
standing against the name of the plain- 
tiff when Gulab Bam Jani died, should 
be excluded from the account. 

Next we have to take the account from 
the time when Gulab Bam Jani died, 
starting with the fact that there was an 
opening of a credit balance of Bs. 2 500 
in favour of the plaintiff. At the hear- 
ing of the appeal an extract was prepared 
from the account books of the defendants 
which IS supported by an aflSdavit, and 
according to this extract there have been 
paid to the plaintiff since the death of 

Gulab Bam Jani sums the total amount 
of which comes to Bs. 1,795-0-0. No 
interest is included in this sum. The 
learned counsel for the respondent ob- 
jected to one item in this account, 
namely, a charge of Bs. 891-8-0 said to 
represent money advanced to the plain- 
tiff for certain marriage expenses. It was 
argued that this sum ought not to be 
debited m the account but ought to be 
treated as gift from the family business. 

In our opinion this contention cannot be 

maintained, for we are of opinion that 

tift after Gulab Bam Jani’s death must 
in view of what we have already said, be 

a charge against the plaintiff’s account, 

-there was no reason whatever whv these 
defendants should have made a present 
of this sum of money to the plaintiff. 
Uver and above this sum of Bs. 1,795 4 0 
there is another item of Bs. 131 which 
represents not money actually paid to 
the jilaintiff, but debited to his account 
in the year 1964 Sambat. The history 
‘fansaction appears to be that the 
plaintiff s father had pawned certain 
ornaments with the firm for Es. 131 Tf 
13 said that in 1964 Sambat the plaintiff 
was given the ornaments upon his agree- 
ing to have the debt transferred to his 
own account. We think this is a rea. 
sonable and proper explanation of this 

Item and we hold that it constitutes a 

proper debit against the plaintiff We 
find, therefore, that the total sum which 
13 properly chargeable against the plain- 


V. Mt,.Kumaei 
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tiff’s deposit account of Bs. 2,500 is 
Bs. 1,926-4-0. 

As to the item of interest, namely, 
Bs. 826 to which we have previously 
referred, we leave that out of considera- 
tion altogether. The item includes cer- 
tain entries which accrued due before the 
death of Gulab Bam Jani and for the 
reasons we have already given, no debit 
of a date prior to 1958 Sambat can be 
charged against the plaintiff. On the 
other hand, it is quite clear that since 

Gulab Bam Jani’s death the account of 

the plaintiff, which began with a credit 
balance of Bs. 2,500 carrying interest at 
Es. 4 per cent, per annum, has always 
been a credit account and consequently the 
defendants are not entitled to charge in 
terest as if the account had been over- 
drawn. The lower Court has, as we 
have said, debited the plaintiff with 
Es. 2,621-15-0. Our finding is that the 
proper debit is Es. 1,926-4-0 and so the 
cross. objection must be allowed to the 
extent of Es. 695-11-0. We have already 
mentioned in an earlier part of the judg- 
ment that the decree of the Court below 

on the face of it is incorrect, inasmuch 
as the Subordinate Judge has not allowed 
interest in the decree although ho finds 
in his judgment that interest was claim- 
able in respect of items Nos. 1, 2 and 4. 

tiff 13 Es. 7,641-4-9 and we vary the 
decree of the Court below aocordin«lv. 

-^ decree will be prepared for this siim 
with proportionate costs and interest 
uring Mie suit and future interest at the 

rate of Es. 4 per cent, per annum. The 

result, therefore, is that the appeal fails 
and IS dismissed with costs, which will 
me ude in this Court fees on the higher 

scale. The cross-objection is allowed 
With proportionate costs. 

V.B./r.k. A 2 )peal dismissed. 
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Eichaeds, C. J, and Baneeji, J. 
Sundar Pande and o</ie«— Applicant. 

V. 

Mt. Kumari— Opposite Party. 

Appeal No. 228 
of 1J16, Decidoa on 5th December 1918 

w-hpt'."” 

Civil P. c. (1908), o. 22,Rr.4andn- 

respondent pending 
appeal-Legal representatives not brought on 


356 Allahabhd Ram Sahai v. 

record— Suit u not abated— Proper order i« 
to strike off appeal. 

Where during the pendency of an appeal the 
sole plaintiff-respondent died and the defen- 
dants-appellants, who claimed to be her legal 
representatives, applied for an order that the suit 

had abated: , , , 

Held', (1) that a decree having already been 

made in favour of the plain tifi before her death, 
the Court? had no power to declare that the 
suit as distinct from the appeal had abated; 
(2) that under the circumstances of the case 
the proper order vras that the appeal be struck off 
the file of pending cases. IP 856 C 2] 

Surendrcbl^dth Sen and J dng Bahadur 

La/— for Applicant. 

Ibn-i-Ahmad and Shakir AH for 

Opposite Party. 

Judgment. — This is an application 
made in First Appeal No, 228 of 1916. 
The Court is asked to make a declaration 
that the suit has abated. The cir- 
cumstances as stated by the learned 
advocate on behalf of the appellant are 
as follows: The title of the plaintiff in 
the suit was that the property was the 
stridhan of her stepmother, Mt. Moti 
Rani, and that she inherited the pro- 
perty upon the death of this lady. She 
consequently asked for a declaration of 
her title and possession. The defendant 
preferred this api)eal. During its pen- 
dency the sole plaintiff died. The ap- 
pellant now contends that even on the 
assumption that the deceased plaintiff 
inherited the property from her step- 
mother, who held it as stridhan, upon 
the death of the plaintiff the property 
passes to the next heirs of Mt, Moti 
Rani’s husband, the plaintiff only having 
a life-interest. In support of this con. 
tention he refers to the Privy Council 
ruling in Sheo Shankcr Lai v, Debi 
Sahai (l) and also the case of Sheo 
Partap Bahadur Sin<ih v. Allahabad 
Bank (2). It would appear that, assum- 
ing the facts stated to he correct, the 
title of tho deceased plaintiff came to an 
end with her death, and that the only 
persons wlio could now carry on tho suit 
would be the reversioners to Mt. Moti 
Rani’s husband who the defendants them- 
selves claim to bo. Notice of this ap- 
plication has been served on tho husband 
of the deceased plaintiff, lie does not 
appear to show cause, nor has he made 
any application to be brought on to the 
record in the place of his deceased wife. 

(1) [1003] 25 All. -108=30 I. A. 202=8 Sar. 
•IG5 (P. C.). 

(2) [1908] 25 All. 470=30 I. A. 20=8 Sar. 535 

(]’. 0 .). 


Empero^r .p ' i91>^ 

We do not think however that we have 
any power to declare that the suit has 
abated. 0. 22, R. 4, provides that where 
a sole defendant dies and the right to sue 
survives, the Court upon an application 
made in that behalf shall cause the legal 
representative of the deceased defendant 
to be made a party and shall proceed 
with the suit. Sub-Gl. (3) of the same 
rule provides that where within the time 
limited by law no application is made 
under sub-R. (l) the suit shall abate as 
against the deceased defendant. Apply- 
ing R. 11 we must substitute in R. 4 the 
word “respondent" for “defendant" and 
the word “appeal" for “suit." In sub- 
Cl. 3 again the word “appeal" must be 
substituted for the word “suit." We do 
not think that under this rule we have 
any power to declare that a suit as 
distinct from an appeal has abated in a 
case in which there has been a decree al- 
ready made before the death took place. 
As we have stated above however ifc 
would appear that if the facts stated to 
us be correct, it would now be impossible 
for any one to execute the decree ob- 
tained by the deceased plaintiff. We 
think that under the circumstances all! 
we can do is to direct that having regard^ 
to the events which have happened, tbej 
appeal should be struck out of the file of; 
ponding cases. As explained by what' 
we have said above, we reject the ap- 
plication. 

V . R . / R . K . Application rej cc ted. 
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Taor-ALL, J. 

Ham Sahai others — Applicants. 

v. 

Eyyipero ) — Opposite Tarty. 

Criminal Rovn. No. 611 of 1918, Deci- 
ded on 7th September 1918. 

Criminal P. C. (1898), Ss. 195 and 476 — 
Proceedings under S. 476 initiated — Subse- 
quent application under S. 195 for sanction 
to prosecute by third person — Duty of Court 
indicated. 

Where a Court initiates proceedings under 
5^. 47G, a subsequent application by a private 
person for sanction to prosecute the accused is no 
justification for dropping tho proceedings under 
8. -170 and in substitution granting sanction to 
prosecute. Tho Magistrate ought to decide for 
himself whether or not the case is a fit one in 
which to lay a complaint. It is not usually ad- 
visable to grant sanction to a private person. 

IP 357 C 1] 
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A, S. Osborne, Satya Chandra Mulcerji 
and Girdari Lai Agarwala — for Appli- 
cants. 

E. A. Hotoard—ior the Crown. 


Judgment. The facts of this case are 
briefly as follows: — A criminal complaint 
was preferred against certain persons in 
which the latter were charged with an 
offence under S. 453, I. P. C. The Court 
acquitted the accused, came to the con- 
clusion that the charge was a false one 
and proceeded to take action under 
S. 476, of the Code, apparently with the 
approval of the Magistrate. Rup Ram, 
who was one of the accused, applied for 
sanction to prosecute the other side for 
offences under Ss. 211 and 193, on which 
the Magistrate dropped his proceedings 

under S. 476, because, as he says, under 

the circumstances it was useless to make 
Government responsible for conducting 
the case against these persons and incur 
heavy expenditure. In substitution of 
the proceedings which he had initiated, 
the Magistrate granted Rup Ram sanc- 
tion to prosecute, thereby placing in his 
hands an effective weapon as against 
those who had charged him with the 
original offence. I have examined the 
record. To my mind it is plain that the 
Magistrate’s action is unsuitable to the 
circumstances of the case. The grounds 
that he has given for dropping proceed- 
ings under S. 476, are childish in the 
extreme. It is not usually advisable to 
grant sanction to a private person. It is 
far better in my opinion that the Magis- 
trate should take action under S. 476, 
and decide for himself whether or not it 
was a fit case in which to lay his com- 
Iplaint. Government is not so poverty- 
stricken that it cannot bear the expense 
of prosecuting these persons, if necessary. 
The District Magistrate on appeal held 
that there^ was uo sufficient reason to 
interfere with the order granting sanc- 
tion. In my opinion there is every reason 
for interference. I set aside the sanction 
granted by the original Court. I direct 
the record to be returned to that Court 
for it to takeup proceedings under S. 476 
at the stage at which it dropped them 
It it shall think fit to do so. The pro ’ 

sedition of the present appellants must 

not be left in the hands of Rup Ram or 
any other private person. 


V.L./R,K. 


Record returned. 
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Knox, J. 

Sakhawat Ali — Applicant. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 757 of 1918, Deci- 
ded on 13th December 1918, from an 
order of First Class Magistrate^ Basti, 
D/- 7th September 1918. 

(a) Criminal P. C. (1898), Ss. 145, 435 and 
Ch. 12 — Proceedings under Ch. 12 cannot be 
called up by High Court under Sfr435. 

Proceedings under Ch. 12 are not proceedings 
within the meaning of S. 435 of the Code and 
cannot therefore be called up by the High Court 
under that section. [p 353 0 1] 

(b) _CriminaI P. C. (1898), S. 145— Pro- 
ceedings under Ch. 12— High Court cannot 
revise under Government of India Act. 
S. 107. 

Semhle. The High Court has uo power under 
S. 107, Government of India Act, to revise pro* 
ceedings taken under Ch. 12, Criminal P. C. 

LP 35S 0 2] 

S. M, Sulaiman — for Applicant. 

Iqbal Ahmad — for the Crown. 

Judgment. — Early in November last 
an application was presented to a learned 
-Judge of this Court which is described as 
being a criminal revision against the 
order of M. Mumtaz-ul-lah Khan, First 
Class Magistrate, Basti, dated 7th 
September 1918, charge under S. 145, 
Criminal P. C. It is subdivided into 
three heads. The first is: Because there 
being no order showing that the learned 
Magistrate was satisfied that a dispute 
likely to cause a breach of the peace 
exists and he not having made any order 
in^ writing stating the grounds of his 
being so satisfied, the whole proceeding 
was without jurisdiction and the order 
is ultra vires. I need not, at any rate at 
present, go into the second and third 
giounds set out in this application. The 
application is endorsed by an order of 
this Court which runs as follows: 

I admit tliis under S. 107, Government of 
India Act. Let notice go to show cause whether 
proceedings were taken and order made without 
jurisdiction.” 

In pursuance of this order a notice 
went to the other party Shukr-ul-lah 
and also to the Magistrate whose order 
was attacked. They were told that the 
case would be heard and they were in- 
formed that they might sliow cause 
accordingly. The point then that I have 
to consider is whether the proceedings 
taken before or by the Magistrate and 
the order made by him were or were not 
without jurisdiction. The reason for this 
order being passed is, no doubt 


on ac- 
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Count of what is stated in S. 435, Cl. 3, 
Criminal P. C. It must be remembered 
that that clause sets out that proceedings 
under Ch. 12 are not proceedings within 
the meaning of S. 435. I know of no 
section in the Criminal Procedure Code, 
other than S. 435, and none other has 
been pointed out to me, whereby this 
Court can call for records of subordinate 
criminal Courts. S. 195 of the Code may 
indirectly give this power, but the case 
before mo is not one under S. 195 of the 
Code and it has been laid down by this 
Court more than once that proceedings 
under Ch. 12 are not proceedings which 
ican lj 0 called up by S. 435, Criminal 
Ip, C. To this matter I shall again refer. 

But if the case is as stated by me, 
then this Court has no power under 
S. 435 to call up any proceedings under 
Ch, 12. The learned counsel who ap- 
Ipears for the applicant seems to have 
felt this obstacle in his path, and to have 
in consequence moved the learned Judge 
of this Court to call up the proceedings 
under Ch. 12 by virtue of what he ap- 
pears to have stated as being an enabling 
power that this Court has in this direc- 
tion under S. 107, Government of India 
Act, 1915. I find some dilliculty in 
following the line or course taken by him. 
S. ,107 cited above is eitiier a section 
consolidating the existing procedure or it 
is a ne w section creating some new juris- 
diction or confe;ring some new powers. 
I will look at it from both sides. The 
powers vested in this High Court of 
Judicature, at the time the Government of 

India Act of 1915, commenced, are set 
out in S. 29 of the Letters Patent under 
date 17th March, 29 Victoria. According 
to that tlie proceedings in all criminal cases 
other than criminal cases wliicli shall he 
brought before this High Court in the exer- 
cise of its ordinary original criminal juris- 
diction shall be regulated by the Code of 
Criminal Procedure prescribe'! by an Act 

of the Governor-fieucval in Council and 

being Act 25 of ISOl or by such further 
or other laws in rehtion to criminal 
proce.luio as may have been or may he 
made by such authority as aforesaid. The 
present case (Iocs not fail under iho latter 
class of cases, viz., cases brought i'ofore 
this Court in the exercise of its ordinarv 
original ciiminal jurisdiction Act 25 of 
has been ropealol, and Ivas been 
replaced by Act o of 1S9S. If S. 107 is 
some riO'v\ section conterring new [)o\vers 


or extending powers, then it is subject to 
what is known as the rule of strict con- 
struction [See Maxwell on Interpreta- 
tion of Statutes, 5th Edn, p. 475. See 
also Flower v. Lloyd (l).] The remarks 
made by Lord Justice James appear to 
me to have a strong bearing upon the 
case before me, and upon the power of 
this Court to entertain motions of this 
kind. I have a still further difficulty in 
understanding how S. 107 can, in any 
way, apply to the present application. 
Looking to the language of S. 107 I find 
that this Court has superintendence over 
all Courts subordinate to its appellate 
jurisdiction and that it may do certain 
things, namely call for returns, diiect 
taansfer of suits and appeals, make and 
issue general rules regulating the practice 
and proceedings of inferior Courts, pres- 
cribe forms in which books, entries, etc., 
are to be kept in the offices of the in- 
ferior Courts, and settle table of fees. 

The appl'cation before me certainly 
does not fall under returns nor under 
transfer of suits. Even if it does fall 
under rules, forms and tables, which is 
open to doubt, such rules, forms and 
tables must not be iucousistent with the 
provisions of any Act for the time being 
in force, let us say Act 5 of 1898 for in- 
stance, and must have the previous ap- 
proval of the Local Government. I know 
of no rules bearing upon Ch. 12 which 
have been issued by this Court and none 
such lias been pointed out to me. 1 am 
tlien forced hack upon the conclusion that 
if any power such as that claimed exists 
anywhere it exists in S. 29, LettersPatent, 
and, as I have already said, I have not been 
satisfied tiiat any such power exists 
uniler this section. In the case of 
Chandra Bhuttacharjee v. Carr Stephen 
(2) this point was raised. In fact, Pethe- 
ram, C. J., says regarding it in his judg- 
ment that -the point most pressed in the 
appeal was that the Court had no juris- 
diction to interfere with this order at 
all on the ground that orders made under 
S. 141 are, by the last clause of S. 435, 
exempted from the operation of that sec- 
tion. liis reply to this was divided into 
two sections. Eirst, tho mere statement 
that an order is' made under S. Ill, if it 
is not such an order as is coutemplated 
by tho section and could not bo made 


(1) H'-TTj i; Ch. n. ^97--lG fj. h Ch. 

L. T. U.7'J3. 

[2) [l'\)2] 19 C.il. 127. 


S3S=37 
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Tinder ife, does not make it an order under 
that section. 

The second was that under S. 439 the 
Court has the general power of revision 
of all orders made by inferior criminal 
Courts which come before it in any way 
whatsoever, and it is clear that this 
Court, under GI. 15 of the Charter, has 
a general power of superintendence and 
under that power can send for any record 
which it may desire to see. He also 
added that the Court has power to in. 
terfere under the Charter Act if the pro- 
ceeding of a Magistrate is ultra vires and 
could not be made under S, 144. He 
pointed out that this had been accepted 
in the Calcutta Court for a great many 
years, both under S. 144 of the present 
Code and S. 518 of the old Code. He 
added a list of decisions to that effect 
with which the Court deciding that case 
agreed. With every respect to the Cal- 
cutta Court in this matter, it appears to 
rno that sufficient consideration was not 
given to the words of S. 435. If we read 
S.^ 435 as a whole, it seems to amount to 
this. The High Court may call for and 
examine the record of any proceeding, 
proceedings under Ch. 12, etc., being ex- 
cepted, for the purpose of satisfying it- 
self^ as to the legality or propriety of the 
finding, etc., and as to the regularity of 
any proceedings of the inferior Courts 
other than proceedings under Ch. 12, 
Criminal P. C. When read in this light 
the difficulty of calling for records or pro- 
ceedings under Ch. 12 again crops up and 
I am face to face with the same difficulty 
that I had on which I pronounced my 
judgment in JhUigai Singh v. Bam ^ 
Partap (3). But I need not go further 
into this matter, for I have already dealt 
with it at length in previous decisions, 
ezeept to add that in Sundai' Idaih v. 
Emperor ( 4 ), the view was maintained 
by another Judge of the Court that under 
the circumstances the Court cannot send 
for records. 


nr 


cation under S. 15 of the Charter Act. 
The Privy Council (see page 238) there 
said of a Subordinate Judge whose pro- 
cedure was impugned that : 

“it competent to the High Court, by a pro- 
ceeding in the nature of mandamus, to order the 
lower Court to do that which it ought to have 
done, namely, having rejected the objections to 
the sale, to confirm it; and. the High Court pro- 
ceeded upon that section and made the order. 
Bui the High Court did not merely treat the 
judgment of the Subordinate Judge .... as a 
nullity; they entered into the questaon as to 
whether the objections to the sale were valid or 
not valid. In fact, they treated the case in their 
decision as if the lower Court had actually con- 
firmed the sale, and there bad been an appeal to 
them — against the confirmation. Their Lord- 
ships think that they may look at the case now 
in the way in which the Judges looked at it 
then.” 


The Privy Couacil then went into the 
merits and upheld the High Court and re- 
cognized that the duty of the High Court 
on such applications is to look into the 
merits and make a final order. With re- 
ference to this decision by which of 
course I am bound, it must be noted that 
the decision refers to the civil jurisdic- 
tion of the Court and not to the crimi- 
nal. S. 9 appears to give wider powers. 
I now turn to the arguments by which 
the learned counsel for Saiyid Sakhawat 
AH sought to support his application. 
Before me he put in an affidavit to which 
I have already referred. This affidavit 
says that the person swearing to it per- 
sonally inspected the record of the S, 145 
proceedings and found that the very first 
order passed by the learned Magistrate 
was that of the l4th February 1918, of 
which he hid obtained a certified copy. 
If that paper be read as it stands, it is 
open to attack in that it makes no specific 
mention of the Magistrate having been 
satisfied that a dispute likely to cause a 
breach of the peace existed. The learned 
vakil for Shukr-ul-Iah on the other hand 
points out that this copy is only part of 
the Magistrate’s order and thyij the 
whole order jf read is conclusive tint 


There is one case which calls for con- 
sideration and that is the case of Girdhari 
V. Um-deo Narain Singh (6), \n 
which the Privy Council upheld the 
Pligh Court of Bengal in a decision 
arrived at by that Court upon an appli- 

(3) [19091 31 All. 150—1 I. (J. 762=C \ L J 
113=9 Cl'. L. J. 332. 

(4) [1918] 40 All. .364=44 X 0 073 

(5) [187G] 3 I. A. 230. 


the Magistrate had not oniy been satis- 
fied but in his order had stated that he 
was satisfiel. I find he is right. Tlie not 
result is that so far as lias been sliown, 
the Magistrate had jurisdiction to hold, 
this enquiry and was properly seised of 
the case. The case is one which is entirely 
in conformity with the case of S^/ed 
Khaiun v. Lai Singh ( 0 ). This Court has 


(6) A. I. R. 1914 All. 71 = 30 All. ••5.3.‘5=a.5 
324. 
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no jurisdiofcion to interfere and the ap- 
plication is dismissed. I wish to add that 
I am much indebted to the counsel on 
either side for their careful and elaborate 
arguments. I have not gone intO|those 
arguments at greater length because, as 
I say, I hold that I have no jurisdiction 
to interfere in this case. The following 
cases were cited to me and I add them 
here by way of reference. 

For Applicant: — BihariLal v. Chhajja 
(7), Dhan Pershady. Ganesh(S). Jhengar 
V. Baij Nath (9), Ram Lochan v. Em- 
peror (10), Nathu Ram v. Emperor (ll) 
and Sheorani v. Baij Nath (12). 

For Opposite Party: — Debi Prdsadv. 
Sfieochit Rai (13), Jlungai Singh v. Ram 
Partap (3), Syedn Khatiin v. Lai Singh 
(6), Har Prasad v. Pandurang (14), 
Goluck Chandra v. Kali Charan (15), 
Matahdhari Singh v. Jaisari (16) and 
Ghinnnppudayanjn the matter of (17), 
Nowheve throughout the icase was any 
allegation ever raised by the applicants 
that they had been prejudiced, although 
the case was argued for a month and a 
mass of evidence taken. 

J^.K. Application dismissed. 


(7) LiaO-l] 2 A. L. J. 272=2 Cr. L. J. 222. 

(H) L1013] 20 J.C. 751=11 A. L. J. C0G=14 
Cr. L. J. 405. 

(0) [1913] 19 I. 0. 709=11 A. L. J. Cr. 

L. J. 277, 

(10) A. I. R. lopi All. G2=3G .Ul. 143=2‘> 
I. C. 171. 

(H) [1917] 39 I. C. 701=15 A. L. J. 270=18 Cr. 
L. J. 557. 

(12) L191G] 33 I. C. 025=14 A. L. J. 140=17 Cr 

L. J. 14.5. 

(1^) [1907] 30 All. 41. 

U'i) [1905] A. W. N. 2GO=3 Cr. h. J. 4^^. 

(15) [188G] 13 0. 175. 

(IG) [1UJ.7] 41 1. C. 052=15 A. L. J. 57G=39 All. 
^ 012 = 18 Cr. L. J. 828. 

(17) [1907] 30 .Uid. 548=3 .^1. L. T. 18=7 Cr 

J-'- '1. Of;. 
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TUDiSACL AND AllDUL RaOOF, J.I. 

Scny. o/Stateam}aiwtlie > — Defendants 

Appellants. 

v. 

Qa7}ia t J / i Plain till — Pespondcn t 

Dirst Appeal No. 2i;i of 1!)1G, Deoidel 
on 17th May 1918. 

(a)Lnnd Acquisition Act (1894) S 50 — Pro- 
ceedings on beimlf of Muncipal Board-Board 
cannot withdraw from acquisition— Govern- 
ment alone can do so. 

Wliero I'rocecHlirifj^ luidor the Land Acquisition 
Act are lakon on b^haif of a Municipal Board 
tUe Board ha.s no power to witbdiaw from ibo 
acquisition. Iti:; i|,o ('.ovcniuncnt alone that 
can witlidiaw from (be proceedings, [p 303 C 2] 


(b) Land Acquisition Act (1894), S. 9 

Publication of notification for acquisition*^ 

Owner investing more capital does so at his 
own risk. 

Where after the publication of a notification 
for acquisition of certain land the owner of the 
land invests more capital in it. ho does so at his 
own risk. [P 354 C 1 ] 

(c) Land Acquisition Act (1894),S. 48— De- 
lay. 

More delay in completing the acquisition of a 

piece of land does not invalidate the proceedings 

.. IP 864 0 21 

(d) Land Acquisition Act (1894), S. 9 (3)— 
Collector wilfully abstaining from giving 
notice under S. 9 (3)— Proceedings are ino- 
perative in vesting land in Government- 
Notice not served through inadvertence— Pro- 
ceedings are not invalid. 

Where in acquisition proceedings the Collector 
wilfully and perversely abstains from giving the 
necessary notice to the owner of tho land under 
S. 9(3) his proceedings cannot be considered bona 
fide and are inoperative in vesting the land in 
Government; but where through mere inadver- 
tence or mistake, a person interested has not had 
notice served upon him the proceedings are not 
thereby invalidated . [P 365 C 1, 2] 

(e) ‘Land Acquisition Act (1894) S. 18 — Pro- 
ceedings resulting in award are administra- 
tive and not judicial — For judicial ascertain- ' 
ment of value owner should move Collector 
to refer matter to Court under S. 18. 

Proceedings under the Land Acquisition Act 
resulting in an award aro administrative and not 
judicial, and tho award in which the enquiry 
results is merely a decision, binding only on the 
Collector, ns to what sum .shall be tendered to the 
owner of tlie lands, and if judicial ascertainment 
of the value is desired by the owner, he can ob- 
tain it by requiring the m.attcr to be referred by 
the Collector to the Court under S. 18, of the Act* 

[P 365 1 Cl] 

(f) Land Acquisition Act (1894) . Ss. 9, 12 
and 18— Owner of land, not entered in Khewa 
as such— Notice under S. 9 (3) served only to 
persons entered as owners in Khewat— Real 
owner claimed compensation on award being 
made— Amount put to his credit in Treasury 

Notice under S. 12 (2) not served on owner 
and no application under S. 18 made by him 
— Suit by owner fordeclaration that proceed- 
ings were null and void for want of proper 
notice held not maintainable. 

The pliiotiff who was the owner of a plot of 
land, was not entered iu the khewat as such. 
Proceedings having been taken under the Land 
Acquisition Act for the acquisition of the plot 
the Collector gave tho notice required by R. 9 (3) 
of the Act to the persons entered in tlie khewat 
a.-i the o'.vnorsof tlio plot, but no notice was given 
to tlio pl iintilT. When the award was made, 
liouever tho plaintiff filed a petition of objection 
that-tbe coni|-:n.^,ition shou d be p.iid to him and 
not to the rcODiJcd owners of the plot: and the 
amount of the compensation was, consequomlv 
put t ) lii.^ credit in the Treasury. Xo notice had 
b-\n riven to him under S. 12 ( 2 ) of thoA.'t, and 
lie made no applie.ition under S. 1,8 for a reference 
u> the Court. Ifo -ub>'quently brought a suit for 
a declaration (bat the ac.qiis-iiion proceedings 

were null and v:idfa- want of prouer uolicci 
ole: ‘ '' 
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Beldx that the suit was not maintainable and 
that the plaintiff should have availed himself of 
the procedure laid down in S. 18 , Land Acquisi- 
tion Act. LP 300 c 1] 

A. E. Byves — for Appellants. 

S, M, StUaivian — for Respondent. 

Judgment. The facts of the present 
case are hardly in dispute, and are as 
follows: In Mauza Udaipur Khas, 

Pargana and Tahsil of Bareilly, there 
were three plots of land recorded as 
Nos. 42/1, 42/2 and 43 (para. 1 of the 
plaint). These belonged to two persons, 
Imdad Husain and Aitaf Husain, In 
1907 these persons sold these plots to the 
plaintiff Qaraar Ali, a practising lawyer, 
living at Bareilly. It may be as well to 
point out here that Udaipur Khas is on 
the outskirts of Bareilly city. Qamar 
Ali, though a lawyer, and presumably 
well aware of the existence of Revenue 
Records and the duty imposed on a trans- 
feree of having his name duly recorded 

as the owner, did not apply for mutation 
^ names at once. Subsequently, Imdad 
Husain sold his share, together with 
other property, to his wife Ahmadi 
Begam. She applied for and obtained 
mutation of names as against a half 
share. ^ After this Qamar Ali applied for 
mutation of names in respect to the 
whole, as against his transferors. As 
their names then stood recorded against 

part only of the property, the Revenue 

Oourt directed his name to bo recorded 

m the Record of Rights as against that 

half only. The result was that in the 
public records two Khatas were recorded: 

No. 22 against the name of Ahmadi 
Begam. No. 23 against the name of 
Qamar Ah. Qamar Ali seems to have 
remained in possession and to have plan- 
ted, some trees. It may also be accepted 
that the boundary marks between the 

plo s were obliterated. It also appears 

that some scheme was proposed for the 
extension and improvement of Bareilly 
city, for which purpose it was necessary 

to take up and acquire a large area of land 
The Local Government for this purpose 

notified a large area, under the Land Ac- 
quisition Act for compulsory acquisition 
This was done m 1910 and in this area 
was included the land mentioned above 
which IS the subject matter of the present 
suit. The area was large and the owners 
numerous and the actual acquisition and 
making of awards under the Act was 
spread over a considerable time, and the 


turn of the plots mentioned above did not 
come until 1912. Their acquisition was 
carried out in two parts. Action was 
first taken in respect to Khata No. 22. 

Here it is necessary to state another 
fact. Many owners of lands were pi'e- 
pared to build houses upon them so as to 
further the object of the Municipal Board 
and carry out the scheme. The Land 
Acquisition Officer, who was acting on 
behalf of Government in the acqui'sition 
proceedings, consulted the Board and took 
action in respect of those plots (within 
the area notified) which the Board settled 
to be necessary for their scheme and 
which had therefore to be acquired. In 
respect to the lands of those owners who 
agreed to build and help in the scheme, 
the Board asked the officer not to acquire 
them and in regard to them, apparently, 
no action was taken. In regard to IGiafca 
No. 22 action was taken under S. 9 by 
issue of notice to those persons whose 
names were in the Khewat. Special 
notices were issued to them by order dated 
22nd February 1912. Whether the public 
notice in respect thereto as required by 
S. 9 (l) of the Act, was ever issued it is 
impossible to say. Apparently, no trace 
of it can be found. 


J.t is admitted that no notice was issued 
to Qamar Ali as his name was not in the 

Khewat. The9thMarchl9l2 wasthe date 

fixed in the special notices and on that 

date an award was made by the Special 

Officer. Here we note that it was very 
positively alleged on behalf of the plain- 
till that no award had been made, but it 
was found after some trouble ui)oa the 
acquisition record. The notices issued 
did not give 15 days’ clear time to the 
persons concerned, but no objection was 
laised by any of tiiem and the award was 
made. It was perhaps incomplete in 
that it did not apportion the total sum 
awarded amongst those to whom 
deemed i>ayable. 

Another point may be noted here. A 
copy of the village Khasra has been filed 
showing that certain persons wereentered 
therein as tenants, but no notice was 
issued to them. In the column of re- 
marks there is a note to the efi'ect that 
Qamar Ali is in i)033e3sion. The only 
person who made any objection was 
Qamar Ali bimsolf. On 9th March 1912 
he filed a petition before the Special 
Officer, in which ho said that he had 
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heard that compensation was about to be 
paid to other persons, that this should 
not be done as he was the owner and 
therefore the money should not be paid 
to others but to him. He took no fur- 
ther steps, in spite of the knowledge that 
he had of the proceedings. He made no 
application under S. 18 for a reference to 
the Court, though, as a person interested, 
he had every right to claim one. No 
notice under S. 12, Cl. (2), was given to 
him. Ho had appeared in person on the 
date of the award and had filed his peti- 
tion of objection. The compensation 
awarded was put in deposit in the Trea- 
sury to the credit of Qamar Ali and is 
still there. One further point must be 
noted. The amount awarded did not in. 
elude anything on account of the valuo of 
trees, and there appear to be no boundary 
marks actually in existence -marking off 
the land appertaining to Khata No. 22 
from that appertaining to Khata No. 23. 
In respect to this latter Khata No. 23 


steps were taken in July 1912. The public 
notice and special notice were issued, the 
latter to (Jamar Ali and his recorded ten- 
ants for 2nd August 1912. The notice 
did not allow the full 15 days mentioned 
in S. 9 (2), the time being short by 
five days. 

Qamar Ali appeared and filed his objec- 
tions. An award vvas made. He did not 
accept it but applied for a reference under 
S. 18 to the Court, and the reference was 
duly made and is pending. His objec- 
tions were filed on 2nd August 1912, 
and he therein made reference to his 
petition of 9th March 1912. Plo was 
informed of the amount of compensation 
that stood to his credit in the Treasury, 
in resi)eot of Khata No. 22, on 2f)th Octo- 
ber, and he filed a petition saying that, 
for the first time, he liad come to know 
that day” tliat compensation had been 
awarded for a portion of his property 
(which was clearly untrue). \\'o note 
here that in July 1 912, fj Ali became 
a member ot the Municipal Board, having 

been nominated as a member by Govern- 

% 

inent. This second awnrl (in i-e Ivliata 
No. 2o) was made on 14th Xovomher. 
Formal possession of Khata No 22 was 


taken by G.overninoiit on Ibth April 1912, 
and of Khata No 23 on 20th Juno 1911. 
Five days after tho last award. Q\mar Ali 
sent a letter to the Chairman of the 
ulunieipal Board praying, for certain re- 
sous, lliat tho Boxrd woull not taka up 


his laud on condition of his building two 
bungalows on it. 

On 10th January 1913, the Board by 
a resolution resolved that it would not 
take up his land. On 24:th February 1913, 
the Chairman informed the special officer 
of this resolution. The latter through 
the Collector informed the Commissioner, 
who addressed the Board pointing out 
that the land had already been acquired 
and the Board could not divest itself of . 
property by a mere resolution. The 
Municipal Board subsequently met and 
cancelled its resolution of 10th January 
1913. Another fact may bo noted. 
While these proceedings were taking place, 
Qamar Ali sank a vvell on the land and 
he did it in the teeth of a protest by tlie 
Board (vide the evidence of the Chair- 
man), Qamar Ali brought the suit out of 
which this appeal has arisen on Ist 
August 1914, for a declaration that all 
the proceedings taken for the acquisition 
of these plots of lands are null and void 
against him. He withdrew his claim, for 
an injunction. He sued the Secretary of 
State and the Board. 

The case in his plaint was (l) that 
there was no necessity to acquire his land; 
(2) that as tho land was notified in 1910, 
it \sa.s the duty of the Collector to at 
once take it up under the Act; (3) that 
the Collector, the Acquisition Officer and 
the Municipal Board gave the plaintiff to 
understand that his land would te ex- 
empt from acquisition as he was a pro- 
p'Hotor who could build houses upon it; 
(4) that no steps were taken to acquire 
the land until July 1912, and this delay, 
and also the holding out of tho hope that 
the land would not bo taken, estopped 
tho Secretary of State from acquiring it 
under the original notification; (5) that 
the Board was only taking up the land to 
he able to sell it at a profit to the Kohil- 
khand and Kumaon Railway; (6) that 
various irregularities, set out in para. 8 
of the plaint, had taken place in the 
acquisition proceedings which rendered 
then^ null and void and of no force 
against him: (7) that the Compensation 
Officer had induced him, by holding out 
hoj^es of the non-acquisition of tiie land, 
to hnild a well and collect} materials for 
tho building of a house and had then 
tlirough enmity reported that it should 
betaken up and therefore the Secretary 
of State was estoppel. 


i8i9 SiiOY. OF State 

It; will be observed that in his plaint 
the plaintiff ignored the proceedings 
taken in respect to Khata No. 22. The 
■defendants contested the suit. The Court 
below has held; (l) that representations 
generally were made by both the defen- 
dants to owners of sites that their lands 
would not be acquired in cases where the 
owners could build upon them, and that 
these representations, combined with the 
Board’s resolution of lObh January 1913, 
operated as an estoppel and barred the 
defendants from acquiring the land in 
suit on the notification issued in 1910; 
(2) that the delay in the acquisition 
proceedings did not debar the defendants 
from acquiring the land; (3) that in 
respect to Khata No. 22 the irregulari- 
ties in procedure of the Acquisition 
Officer and the fact that the plaintiff was 
no party to them, resulted in their being 
void and ineffectual as against him and 
the plaintiff was still the owner of the 
land thereof; (4) that the fact that a 
reference before the District Judge^was 
pending was no bar to the present suit. 

. It has therefore granted the declara- 
tion that the acquisition proceedings are 
null and void. Thedefendants haveappeal- 
ed. It is urged before us that, though there 
may have been some errors in procedure 
in the course of the acquisition proceed- 
ings, there has been nothing fraudulent 
or corrupt; that the plaintiff had full 
knowledge of them; that in the case of 
Khata No. 22 he could and ought to have 
applied for a reference to the District 
Oourt where all his objections could have 
been made and he could have had a judicial 
decision; that all the proceedings up to 
the making of the awards are purely 
administrative and not judicial, and that 
errors tlierein, which do not prejudice 
the plaintiff or prevent him obtaining a 
judicial determination, are not sufficient 
to enable the Court to declare them null 
and void; that in respect to Khata No. 23 
a judicial proceeding is now pending 
where all the plaintiff’s pleas will be 
heard and decided; that compensation for 
all the trees has actually been awarded 
to liim in the acquisition of this Khata 
and the plaintiff has therefore no valid 
grievance; that there has been no with- 
drawal by Government from the acviuisi- 
tion and that Government alone can so 
withdraw; that the plaintiff has failed to 
prove that Government or the Board 
held out any hopes to him prior to the 
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acquisition that the land would nob be 
acquired, that it was not until after the 
awards had been made that the plaintiff 
approached the Board and the latter pas- 
sed its resolution of lOth January 1913 
that that resolution was subsequently 
cancelled and that the Board bad no power 
to withdraw from the acquisition and its 
resolution had no legal effect. 

Reliance is placed upon the decisions 
in Ezra v. Secy, of State (l) and Ganga 
Bant Marwari v. Secy, of State (2) and 
the decision of this Court in P. A. No. 67 
of 1915, decided on 10th May 1916. [J/i. 
Skahjahan Begam v. Secy, of State (3).] 
In regard to the question of estoppel we 
cannot agree with the Court below. We 
may assume that the Acquisition Officer 
did abstain from taking proceedings, at 
the request of the Board, in the cases of 
some owners who were willing and able 
to further the Extension scheme by build- 
ing on their lands. It is nowhere shown 
that in the case of the plaintiff any such 
hope of non-acquisition was held out as a 
consequence of which he abstained from 
protecting his rights in the acquisition 
proceedings or in consequence of which 
he spent further sums in sinking his well 
or improving tbe property. We have the 
evidence of the Chairman of the Board to 
show that the plaintiff’ was warned not 
to build his well and that he persisted in 
it in spite of warnings. Moreover, it was 
not until the second award had been made 
that the plaintiff approached the Board 
on 19th November 1912. He was then, 
and had been a member of the Board 
himself since July 1912. He may have 
had hopes in his own mind, but ho has 
utterly failed to prove that any such 
hopes were held out to him individually. 
Under the terms of the Act itseU, it is 
Government which was acquiring the 
land, and Government alone under the 
Act could withdraw from the acquisition. 
As a lawyer the plaintiff must have Ijeen 
well aware of this. 

When the Board’s rosoluticn of lOfch 
January 1913 was passed the acquisition 
proceedings v.'ere ended and there remai- 
ned only the judicial proceeding before 
the District Court on the reference made 
at the plaintiff”s own request. The Board 
had no power to withdraw and the Com- 

(1) [1905] 32 Ciil G05='J 0. W. N. 45i~i C. L. J . 

227=7 Bom L. R. 422=2 A. L. J. 771 {V. C.b 

(2) [1903] 30 Cal. 570. 

(3) tl'iiC] 30 I. C. 205. 
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missioner of the division at once called 
the Board’s attention to this and the 
Board rescinded its resolution. It has 
not been shown that the plaintiff, sub- 
sequently to 10th January 1913, so chan- 
ged his position as to make it inequitable 
to allow the acquisition of the land with- 
out the issue of any fresh notification by 
Government under the Act. He was not 
prevented from putting forward his case 
in full in the District Court. Pie has not 
withdrawn from the reference made at 
his own request to the District Judge in 
the case of Khata No, 23, and it is not 
shown by any evidence at all that he 
abstained in the case of Khata No. 22 from 
applying for a reference by reason of any 
action on the part of the Board or the Sec- 
retary of State. The acquisition of that 
khata took place early in 1912. We fail to 
see that the appellants have boon estopped 
from acquiring the land in pursuance of 
the original notification of 1910. 

Mere delay in the proceedings based on 
that notification is no ground for holding 
that there is an estoppel. The proceed- 
ings. no doubt, were spread over a long 
period of time, hut there were many 
owners of different plots to be dealt 
with. The plaintiff' was in possession 
and enjoymenS of the land. He had 
planted trees upon it and liad leased it 
to tenants, who presumably paid him 
rent for it. He may have incurred the 
cost of upkeep, as he would have had to 
ido in any case. If, , with knowledge of 
the notification, he invested more capital 
in it (which is not shown by any evi- 
dence) he did so at his own peril. He 
was warned not to do so, and he actually 
did nob approach the Board until after 
i)oth awards had heeu made and formal 
pos5e.5sion taken in the case of the first 


one. The lower Court seems to thi 
that it will he hard on the plaintiff as 
had invested money in planting hia tre 
before the notification and that they ha 
so far given him no return, but tin’s is 
point which tho District Judge, 
doubt, will consider when he. in the ju.i 
cial proceeding, comes to assess (he coi 
ponsation and work out the mirkot-vali 
Ihe question of the comiiensation for i 
the trees is now before that Court, t 
award of the Acquisition Officer havi 
inelnrled_ tho value of them all in t 
case ol Khata No. 23. Wo cannot agr 
with the Court below that there w 
sutjstaiuia! \vit)uira\val from the ac(ir 


sition by both or either of the defendants, 
nor does the fact that the Board at one 
time considered the advisabjlity of mak- 
ing over this land to the railway company 
for the purposes of a station, act as an 
estoppel. It may well have been a part 
of tho extension scheme to have a station 
at this spot for the convenience of the 
public. It is not for the plaintiff to say 
to what use the Board should or should 
not put the land in carrying out their 
scheme. 

The Board was not competent to with, 
draw from the acquisition, and it is not 
shown that, between 10th January 1913, 
and the rescinding of the resolution of 
that date, the plaintiff materially altered 
his position. In fact, he was warned 
not to do so. On the question of estop- 
pel we, therefore, cannot agree with the 
Court below. The next question is as to 
the effect of the errors of procedure 
which took place in the course of the 
actquisition. We have detailed those 
errors above and they need not berepea-' 
ted. With the necessity for the acqui-j 
sition the plaintiff has no concern. The| 
delay in the acquisition does not invali- 
date the proceedings. The survey Was 
made at the very beginning of the pro- 
ceedings. The chief complaint, and in. 
fact the only one of any substance is that 
the two khatas are divisions only on 
paper and that the acquisition was 
carried out in two parts, and that in res- 
pect to khata No. 22 no notice was issued 
to the plaintiff under S. 9, and no public 
notice apparently at all, and that in case 
of neither of the two khatas was the full 
fifteen day’s notice given to anybody. In 
tho case of khata No. 23, the plaintiff 
received ten days’ notice. The question 
is whether these errors so vitiate the 
proceeJings that the Court ought to 
declare tliem null and void. 

The plaintiff iiimself is not free from 
blame; when he purchased the property 
ho did not apply at once for mutation of 
names. This gave the opportunity to 
lindad Husain to execute the second sale, 
with the result that, wlien the acquisi- 
tion proceedings commenceJ, one-half of 
the property only stood in the plaintiff’s 
name and tho other half in tlie names of 
other poi;sons. The Acquisition Officer 
dealt first with the latter half and acted 
on the Khewafc entry. He issued notice 
to the recorded owners whose names 
wore in the khewat and they had no 
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objection. Bub the plaintiff was well 
aware of the acquisition proceedings. 
Other lands of his were acquired under 
the notification in 1911, and he contested 
that matter also. It was referred to the 
District Court and he came up on appeal 
to this Court. Moreover, he had actual 
knowledge himself of the proceeding re- 
garding Khata No, 22 for on 9th March 
1912, the date fixed for the making of the 
award, he entered the Court and filed his 
petition to the officer asking that the 
compensation should be paid to him and 
not to anybody else, and the sum awarded 
was actually credited to him in the 
Treasury. As a person interested he, 
under S. 18 of the Act, could have ap- 
, plied for a reference to the District Court. 
Though he is a lawyer and had had a 
similar case of his own in 1911, he took 
no steps under S. 18. In the case of 
Khata No. 23 he received notice, though 
only ten days before the date fixed. He 
appeared and objected and applied under 
S. 18 and a reference was made to the 
District Court. As their Lordships of 
the Privy Council have said in Ezra v. 
Secy, of State (l): 

“When the sections relating to this matter are 
read together, it will be found that the proceed- 
ings resulting in this award are administrative 
and not judicial, that the award in which the 
inquiry results is merely a decision (binding only 
on the Coljector) as to . what sum shall be ten- 
dered to the owner of the lands, and that, if a 
judicial ascertainment of value is desired by the 
owner, he can obtain it by requiring the matter 
to be referred by the Collector to the Court.” 

The ultimate duty of the officer is, nob 
to conclude the owner by his so-called 
award, bub to fix the sum which, in his 
best judgment, is the value that should 
be offered. If the proceedings are taken 
in such a manner that the true owner is 
barred from obtaining a judicial pro- 
nouncement on the matter, then there 
may perchance, be good ground for com- 
plaint. But, as pointed out in Ganeja 
Bam V. Secy, of State (2), the very pro- 
visions of S. 9 show that persons in- 
terested, who are not known or believed 
to be interested, may not have notice 
and yet the proceedings may go on 
validly. If the CJollector wilfully and 
perversely abstains from giving notice, 
then his proceedings cannot be considered 
bona fide and should be held inoperative 
in vesting the land in Government, but 
iwhere, through mere inadvertence or 
■mistake, a person interested has not had 
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notice served upon him, the reason of the 
nonservice. is rather allied to ignorance of 
the fact of his being interested than to 
wilful perversity. In the present case 
there is nothing to show that the pro- 
ceedings were fraudulent or corrupt. 

Now, in the case of Khata No. 22 the 
plaintiff' was not recorded as an owner. 
In the Khasra, no doubt, there was a 
note by the Patwari of his possession, 
but the Acquisition Officer worked on 
the Khewat. There, no doubt, was a 
mistake. The plaintiff has alleged malice 
and enmity, but his allegation is not 
supported by any evidence and in the 
end ha did receive actual information, 
though not legal notice, and he did enter 
the officer’s Court-room and actually 
filed his petition on the date fixed for the- 
award. He had every right to apply 
for a reference and could have done so. 
He preferred to abstain from seeking the 
judicial pronouncement to which he was 
entitled and to bring th.e i)resent suit 
and to take his stand on the fact that no 
notice had issued to him. He was not 
prevented from obtaining the remedy 
which the law gave him, There is, there- 
fore, no sufficient reasom for holding that 
the vesting of the land in Govrnmenb 
did not take place. There can be no 
sympathy with a litigious person who 
has acted as the plaintiff has done. The 
ruling in Ganga Barn's case (2) has re- 
ceived the approval of this Court in First 
Appeal No. G7 of 1915 [Masa^mnat 
Shahjalian Begicmy. Secy, of State (S)] 
which we have mentioned, and we fully 
approve of it also. If the plaintiff had 
been debarred from seeking and obtaining 
a reference to the District Court we 
might, perhaps, have held otherwisoy for 
every person intetested has the right 
given to him by S. 18, which, in certain 
circumstances, allows a period of six 
months from the date of the award. In 
the present case the proceedings in regard 
to Khata No. 23 were taken within six 
months of the award of 9bh ^Farch 1912, 
of which the plaintiff. had actual know, 
ledge though legal notice had not been 
served upon him. He was well aware of 
the award and deliberately abstained 
from exercising his rigiit under S. 18 of 
the Act. 

In the case of Khata No. 23 he has 
still less right to complain, for notice 
was issued to him, though only ten days 
before the date fixed, and the reference 
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to the District Court is actnally pending 
and all bis grievances can be aired there 
and full compensation awarded. Nor do 
we think that the fact that the two 
Khatas were treated separately (though 
there are no division marks upon the land 
itself) is sufficient cause for invalidating 
the proceedings. That is a matter of 
really very little concern when full com- 
ipensation can be granted under a re- 
fference to the District Court. We there- 
I'fore, hold, on the above findings, that the 
jplaintiff is not entitled, in the circum- 
stances of this case, to the declaration 
granted by the Court below. 

We, therefore, allow the appeal, set 
aside the decree of the lower Court and 
dismiss the plaintiff’s suit with costs of 
-both Courts, including, in this Court, 
fees on the higher scale. 

We notice with deep disapproval that 
the Court below did not deliver judg- 
ment until eight months after the evi- 
dence was concluded. Delays of this 
description are greatly to be deprecated 
and may in some cases amount te a scan- 
dal and a denial of justice. 

v.b./r.k. Appeal allowed. 
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Lindsay, J. 

Emperor 

v. 

Bindeshri Gosham and another — Ac- 
cused. 

Criminal Eef. No. 116 of 1919, Deci- 
ded on 21st February 1919, by Sess. 
Judge, Gorakhpur. 

Criminal P. C. (1898), S. 254— Magistrate 
competent to try case — Commitment is not 
legal. 

A Magistrate ought not to commit an accused 
person for trial to the Court of Session, in a case 
which be is competent to try and in which he 
cau impose a sentence adequate to meet the ends 
of justice. LP 3CC 0 2] 

Referring Order. — Bindeshri Go- 
shain, aged 25, acting constable, and 
Bindeshri Ahir, aged 20 Chaukidar. have 
been committed by Qazi Muhammad 
Mustafa, Deputy Magistrate of the first 
class, to this Court for trial on a charge 
that they released Balraj Bhat, who had 
been made over to their custody on a 
charge of house-trespass in the house of 
Sheobalak Kahar, and did not take him 
to the tliana, an offence punishable under 
S. 222 (3), I. P. C. It is the prosecution 
case that Balraj Bhat committed house- 
breaking by night with intent to commit 


theft, and this should have been set out 
in the charge-sheet. The prosecution 
case is that he was lawfully committed 
to the custody of Bindeshri Goshain, 
constable, and Bindeshri Ahir, and that 
they being legally bound to keep him in 
confinement, intentionally suffered him 
to escape. This offence is punishable 
under S. 222 (3), I. P. 0. by the Court 
of Session or a Magistrate of the first 
class. In his order of commitment the 
learned Deputy Magistrate simply states 
that as the offence falls under S. 222 (3), 

I. P. C., the accused persons are com- 
mitted for trial to the Court of Session. 
He does not appear to be aware that the 
case was triable by himself. He does not 
give, as a reason for committing it to 
the Court of Session, that he was not 
able to pass an adequate sentence. 

Section 254, Criminal P. C., directs 
that in a case which he is competent to 
try, if a Magistrate is capable to pass a 
a sentence which in his opinion is ad- 
equate, he shall frame a charge and pro- 
ceed with the trial. As the present case 
was triable by the Deputy Magistrate, 
ho should have acted under S. 254, Cri- 
minal P.C. and tried the case himself, 
unless he considered that he could not 
punish the offence adequately. In fact 
the case appears to be one which the 
Magistrate could adequately punish. It 
has been heldiinEmperor v. Jag'm'oha7i{l) 
that a commitment is bad in law where 
a Magistrate does not say, in a case 
which ho is competent to try, that the 
sentence which he can impose will not 
bo adequate to meet the ends of jusbice;| 
In Qneen-Empress v. KayemiiUah Man- 
dal (2) it was held that a commitment of 
an accused person by a Magistrate to the 
Court of Session on a charge under S. 147 
I. P. C. was bad, unless the Magistrate 
stated that in his opinion he was unable 
to pass an. adequate sentence. In my 
opinion the commitment of the present 
case is bad for the same reason that the 
T^Iagistrato did not state his opinion that 
he could not pass an adequate sentence in 
a case which he was competent to try. 
I therefore recommend that the com- 
mitment be quashed and that the Magis- 
trate should himself proceed with the 
trial of the case. 

Judgment. — For the reasons stated in 
the order of refer ence of the Sessions 

~(i)' iiooari 1 . 0 . sib" ” ^ 

(2) U607] 24 Cal. 429 
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Judge, I set aside the commifemenfc of the 
two accused Bindeshri Goshain and Bin- 
deshri. Abir and direct the Magistrate 
who committed them for trial, to try the 
case himself. 

V.B./b.k, Commitment set aside. 
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Walsh and Stuart, JJ. 

Mohammad Abdul Baqi Khan — Peti- 
tioner. 

V. 

Sirajidkasan and others — Opposite 
Parties. 

Misc. Ref. No. 263 of 1919, Decided on 
21st May 1919, from Commr. of Allaha- 
bad Divn. 

U. P. Municipalities Act (2 of 1916), Ss. 19 
to 26 — One election petitition against one or 
more is competent. 

It is competeat for an unsuccessful candidate 
at Municipal election, petitioning against the 
election of more than one successful candidate, to 
join in one petition a claim that all or any of 
the candidates, being more than one, be un- 
seated. [P 369 0 1] 

B. E. O' Conor, Iqbal Ahmad and Uma 
Shankar Baypai — for Petitioner. 

Moti Lai Nehru, Tej Bahadur Sapru, 
S. M. Sulaiman, Bhagtvati Shankar and 
Mukhtar Ahmad — for Opposite Parties. 

Judgment. This is a question of pro- 
cedure arising out of an election petition 
consequent upon a recent Municipal elec- 
tion in Allahabad which has been referred 
to us by the Commissioner, the tribunal 
appointed for the trial of the petition, 
such reference being in his opinion a ques- 
tion of law under S. 23, sub-S. 2, Cl. (e), 
Municipalities Act. The point may be 
shortly stated in this way: Is it competent 
for an unsuccessful candidate petitioning 
against the election of more than one 
successful candidate to join a claim that 
all or any of the successful candidates, 
being more than one, be unseated in one 
petition? In this particular case there 
were six candidates, three of w'liom were 
elected, the present petitioner being the 
4th, twoother persons who were formerly 
respondents and have been struck out 
being 5th and 6th on the poll. The peti- 
tion claims that upon various grounds 
raising questions of legality, corrupt 
practices, personation and so forth, the 
three successful candidates should be 
declared not to have been duly elected or 
in other words, unseated and the that 
petitioner and his two colleagues (the two 
other unsuccessful candidates) should be 


declared elected in their places as mem- 
bers of the Board or that vacancies should 
be declared in respect of those candidates 
decided to be unseated, A further claim 
is made that in view of the practices 
alleged, the Court should take proceed- 
ings under other sections of the Munici- 
palities Act against the respondents. 

The provisions with regard to election 
petitions and the procedure thereunder 
are contained in Ss. 19 to 26, Munici- 
palities Act and, with one possible ex- 
ception which has given rise to the main 
argument on behalf of the respondents in 
this case, seem to us to be clear and free 
from any difficulty. By S. 19 the law- 
ful election of a candidate as a member 
of the Board may be questioned in an 
election petition on certain grounds. By 
S. 20 such petition must be presented 
within 15 days of the election day and 
shall contain a summary of the grounds 
on which the election is challenged. 
Further, by the same section a right is 
given either to an unsuccessful candixlate 
or to ten or more electors to present the 
petition. In the case of the candidate 
presenting the petition, he must be one 
who claims to be declared elected in the 
room of the person whose election is 
questioned. If this provision stood alone, 
it would appear to indicate that the peti- 
tion in the case of an unsuccessful candi- 
date claiming to be elected in the place of 
the successful candidate, who is unseated, 
must be confined to one successful candi- 
date. The result of this would be a 
somewhat clumsy arrangement, because 
there is nothing in the Act which indi- 
cates that if an unsuccessful candidate 
acting upon information in his possession 
believes that he has grounds for unseat- 
ing all three hut is uncertain of his suc- 
cess against either of the particular in- 
dividuals, he may not, if he wishes to 
make assurance doubly sure, claim that 
each of the three be unseated and that he 
be elected in the place of either one or 
other of those whose election is declared 
void; he would be compelled in that case 
to file separate petitions against each. 

Clause 23, however, gets over this diffi- 
culty. By sub-S. 2 (a) it is provided that 
two or more persons whoso election is 
called in question may be made respon- 
dents to the same petition and their 
cases may be tried at the same time, and 
any two or more election petitions may 
be^tieard together but so far as is consis- 
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tent with such joint hearing, the petition 
shall be deemed to be a separate petition 
against each respondent. That section 
is perfectly clear. It provides in un- 
mistakable language for a joint petition 
against more than one respondent, other- 
wise it would be inappropriate to deem 
it to be a separate petition; if only sepa- 
rate petitions were allowed there would 
be no necessity for the legislature to pro- 
vide for a petition to be deemed to be 
separate against each respondent. After 
all the argument would be the same if 
the unsuccessful candidate filed a separate 
petition against each of the three success- 
ful candidates claiming the seat of each. 
He could not fill more than one vacancy, 
if all his petitions succeeded. The word 
“petition” is clearly used in the section 
in two senses. In the earlier part of the 
clause ‘ petition” means the paper or 
complaint which is originally presented 
and which must be presented within 
15 days and must contain the summary 
of charges. That is the petition which 
is in question in this reference, the con- 
tention being that it is bad ab initio 
because presented against three respon- 
dents, but in the latter part of the section 
the word “petition” clearly means the 
l)rocedur 0 under which the complaints 
against the election of a candidate are 
investigated and decided. The word 
petition” is quite common both in fami- 
liar use and in legal use in both senses 
and what that clause clearly provides is 
that a joint petition filed against one or 
more respondents who have been elected 
may bo heard as one or as two and 
usually for the purpose of evidence be 
treated as separate petitions against each 
individual, giving the Court a wide dis- 
cretion for its own conduct of its own 
proceeding but protecting the respondent 
against any unfair breach of the laws of 
evidence. 

This seems to us a perfectly reasonable 

provision on general grounds. The mere 

fact that so short a time as lo days is 

% 

allowed for the presentation of the peti- 
tion places a very lieavy burden indeed 
upon the petitioner to prepare any sort of 
case at all, in a matter covering such a 
wide area as a contested election, and it 
is far easier as a matter of ])rocedure for 
the Court in the exercise of its discretion 
to separate cases which liave once been 
united in a joint complaint tlian it is to 
consolidate several cases which have been 


originally filed as separate and distinct 
matters. So far as the consequences of 
the proceeding are concerned it is really 
unimportant, except for the purpose of 
qualifying the candidate wKo presents the 
petition to present the petition by de- 
daring himself ready to fill a vacancy 
which he asks to be created, whether as 
a matter of law the Court decides in its 
discretion to declare the unsuccessful 
candidate elected in the place of the 
candidate unseated or whether it prefers 
to declare that the seat is merely vacant, 

and that a fresh election should be held. 

That decision does not in the least de- 
pend upon the claim made by the candi- 
date presenting the petition, but upon 
the general circumstances of the case and 
the exercise of the Court's discretion 
which is wide under the Act. 

The real difficulty of construction raised 
by Dr. Sapru in his argument on behalf 
of the respondent occurs in the use of 
these words in Cl. 20, sub-S. 2. Tlie 
candidate who presents a petition must 
be a person 

“who claims ia the petition to be deelared 
elected in the room of the person whose election 
is questioned,” 

and it is said that this by implication 
imposes a limitation not upon the pro- 
cedure but upon the right, that is to say, 
inasmuch as one man can take only one 
vacant place, if it is desired to challenge 
the* election of more than one successful 
candidate, it cannot be challengod by one 
man because he cannot ask to fill the 
vacancies of the persons whose elec- 
tion he questions. In other words, as 
he cannot fill the vacancy of three per- 
sons, lie cannot by himself question the 
election of three persons. There is a 
good deal to be said for this argument, 
hut on the whole we have come to the 
conclusion that it is not the correct view, 
for these reasons: It seems to us that 
the intention of the legislature really 
was, as is sufficiently expressed in this 
clause, that whereas any number of 
electors might question an election so 
long as they are not less than 10 in num- 
ber without reference to any claim to 
succeed to the vacancy if one were created 
as the result of the petition, in the case 
of a candidate who no longer holds any 
position distinct from that of an ordinary 
elector after the election is over, he must 
show, so to speak, his hona tides, or at 
any rate liis public spirit by following 





Laltu V. 

fcho attack which ha makes upon his 
isuccessful rival by willingness to take his 
■place if he is unseated, and reading the 
other portions of the Act in connexion 
with 01. 20, sub-Cl. 2, particularly S. 25 
which gives a wide discretion to the 
Oourt as to whether it shall or shall not 
■declare any other candidate to have been 
'duly elected or prefer to declare a vacancy 
and therefore involve re-election, all that 
was meant was that so long as the candi- 
date claimed the vacancy, he was quali- 
fied to present a petition, but there is 
iiothing in the rest of the Act to indicate 
that ho may not do as this petitioner has 
done, that is, claim one vacancy in parti- 
cular and leave it to the Court to decide 
whether the other vacancies which he 
has also attacked shall be- filled by the 

other unsuccessful candidates or left 
vacant. 

As a general rule where a vacanoy is 
deolared for malpraofcices. corruption and 
so forth such as are alleged in this peti- 
tion, it by no means follows that the 

unsuccessful candidate, in this case the 

Petitioner, has any moral claim to the 
vacancy when it is declared; whereas it 
as the result of an election petition it is 
shown that, it the election had been con- 
ducted according to law, i e., there had 

been no personation or duplicate voting 

voters and so 

forth, the unsuccessful candidate would 

probably have succeeded, then no doubt 
seat candidate is awarded the 

But where the vacancy is created 
by a decision that the election has been 
carried through by i„,proper practices 

the usual consequence is that a vacancy 

« deolared and a fresh election ordered^ 
Having regard to these considerationrit 
seems to us that S. 20 suh o n ’ 
mo,. 

mg the petition to claim the seat^of the 

person or one of the persons whl he 

the elected. This 

Ithe petitioner has done. We think that 

It IS in accordance with the Act and that 
he answer to the question must be thS 

actio^ ’Tn “cause of 

action in connexion with an 

■-« rs, i 
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(Piggofct, J.) 
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cosfes of this proceeding should be costs 
of the petition. 

V.b./b.k. Answered in the 

(affirmative. 
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PlGGOTT, J. 

Accused— Applicant. 

V. 

Emperor-^Oppoaite Party, 

Criminal Eevn. No. 177 of 1919, Deci- 
ded on 7th July 1919, from order of Dist. 
Magistrate, Oawnpore. 

Criminal P. C. (S of 1898), S. 109 (b)-Ex- 

planation disbelieved— Accused held could 

not be said to be unable to account for pre- 
cT(b)“ P'®'® within provisons of 

Accused was arrested under suspicious oi roum- 
stances and was placed before a Magistrate, witbTu 

‘disbelieved his 
explanation of his presence at the place where he 

was arrested and under S. 109. bound him over 

to be of good behaviour; 

action was bad in 
law as It could not be said that the accused was 
unable to give a satisfactory account of himself 
withm the meaning of Ol. (b), S. 109. [P 370 C 1] 

o. N. Mukerji for Applicant. 

Assistant Govt. Advocate — for the 
brown. 

Judgment.— The point raised by this 
applmation in revision may be stated 

PohVn arrested by certain 

lohce Officers along with a number of 

other persons in a lane in the City of 

Oawnpore under what were undoubtedly 

suspicious circum stances. The matter 

came before the Joint Magistrate of 

Lahu h??’ ? • " that 

Baltu had not given a true explanation of 

question at 

e spot where the police arrested him 

has been bound 
over to be of good behaviour under S 109 

Criminal P. C. I have ascertained that 

Laltu resides within the jurisdiction of 
the Joint Magistrate before whom pro 
ceedings were taken. I do not think i t L 
possible to apply the provisions of S 109 

STorTh ^ t"?- f-ts above 

set forth. There are two cases of this 
Court more or less in point that of Sharif 
Ahmad w. Emperor (l) and that of Ghulam 
Jtlani y. Emperor (2). The latter was 
obvious y a much stronger ease against 

..w "£."tro™''rxs£s 

£S; I- J. «2«o a. 
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satisfied that it cannot be said of Laltu 
that he could not give a satisfactory ac- 
count of himself within the meaning of 
S. 109, Cl. (a), Criminal P. 0. I set aside 
the order against Laltu and direct 
his sureties to be discharged and his 
security bond to be cancelled. If he is in 
custody for failure to furnish security he 
must be released. 

V.B /e.k. Order set aside, 
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Lindsay, J. 

Narain — Accused — Applicant. 

Oh V . 

Bmteror — Opposite Party. 

Criminal Eef. No. 16 of 1919, Decided 
on 21st February 1919. 

Criminal P. C. (1898), S. 188 — Person ac- 
cused of committing offence of kidnapping 
in Native State arrested in British territory 
— British Courts have no jurisdiction without 
certificate — Penal Code (1860), Ss. 363 and 
368. 

An offence committed in a Native State cannot 
be inquired into and tried by a British Court 
without the certificate of the Political Agent as 
required by S. 188, Criminal P. C. [P 371 C 1] 

The offence of kidnapping not being a continu- 
ing offence the fact that a person accused of com- 
mitting such offence in a Native State is arrested 
in British territory docs not give the British 
Courts jurisdiction without thccertificate required 
by S. 188, Criminal P. C. LP 370 C 2] 

li. Halcomson — for the Crown. 

Criminal Reference. — The facts 
which have given rise to this case are as 
follows. Mt. Ram Piari, a girl of 11 years 
was taken away by a svoman, Mt. Nangi 
to her house in Mauza Bhikhakeri in the 
Alwar State; that instead of sending back 
the girl to her father, as she used to do 
formerly, she took her to the Khelri 
Railway station, where she mot the ac- 
cused; that from thence all the three 
travelled to the Agra Fort station; that 
from that place Mt. Nangi was sent back 
while the accused purchased tickets for 
Kashi and took the girl with him; and 
that during the journey one Lai Singh 
had a talk with these persons and on 
finding from it that the girl was being 
kidnapped, reported the niatter to the 
police, who challaned the case. 

After the charge had been amended, 
the learned vakil for the accused raised a 
preliminary objection to the heaving of 
this case by this Court on the following 
grounds; 1. That the offences wilii which 
the accused is charged were committed in 
the Alwar State, and that consequently 
the commitment w'ithout a certificate 


from the Political Agent of that State, a 
required by S. 188, Criminal P. 0. is bad 
in law. 2. That as the offences took place 
outside the jurisdiction of this Court it 
has no jurisdiction to try them. From 
the facts that have been put down above 
it would appear that the offence of kid- 
napping the girl from lawful guardian- 
ship, with the intent that she would be 
compelled to marry against her will was 
complete at the time the girl was taken 
to the Khelri Railway station, and as the 
offence of kidnapping is not a continuing 
offence, I think a commitment under that 
charge without the certificate mentioned 
in S. 188, Criminal P. C. is bad in law. 
The second offence with which the ac- 
cused is charged is that of concealing the 
girl after she bad been kidnapped. 

It is said that as the accused took her 
away from the place of her lawful guard- 
ian’s residence, he did so with a view to 
conceal her. Without entering into the 
question whether this is concealment’ as 
contemplated by S. 368, I. P. C., I may- 
say that this offence too (if committed) 
was committed at Khelri Railway station 
and as such, a trial of that charge hero 
without the above mentioned certificate 
may not be made. It was said that the 
offence of ‘concealing’ is a continuing 
offence, under which the minor was being 
conveyed’ by the accused at the time of 
arrest, and consequently this Court has 
jurisdiction to try him under S. 181 (4), 
Criminal P. C. I do not think that this 
contention is good (vide the top of p. 348 
Henderson’s Criminal Procedure Code. 
Edn. 8 on this point). In any event the 
trial of this case by the Alwar Court, 
where the offence was committed and 
near which ail the prosecution and de- 
fence witnesses re=ide, would be most 
desirable. I may put down in this connex- 
ion that Mt. Nangi, the principal offender 
has not been put in here either as a 
witness or an accused, and a trial of this 
case without her appearance would not 
ho proper, I therefore submit this case 
to the rion’ble High Court with the 
request that the commitment may either 
be (juashed, or such order may be passed 

may apjiear proper in the circumstances 
of this case. 

Judgment. — After perusal of the order 
of reference made by the Sessions Judge. 
I am satisfied that this is a case in which 
the order of commitment should be 
quashed on a point of law. The absence 
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of the certificate of the Political Agent, 
as required by S. 188, Criminal P. C. is 
in this instance an absolute bar to the 
trial of this case [see Queen-Empress v. 
Edm Sundar {\)\, I quash the commit- 
ment proceedings accordingly. 

— V.B./R-K. Commitment quashed. 
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PiGGOTT AND WalSH. JJ. 

Chabli Defendant — Appellant . 

V. 

Pdrmdl Plaintiff — Pespondent. 

Second Appeal No. 272 of 1917, Deci 

.dedon fithMay 1919. from decision of 

Dist. Judge, Budaun, D/ 18th December 
1916. 

(a) Transfer of Property Act (1882), S. 6 
b. 6 merely enumerates certain rights 
which cannot be transferred and does not 
impose statutory prohibition. 

Section 6, T. p. Act does no more than enume- 

ratecertain rights which cannot be transferred 
and does not impose any slatutory prohibition 
against the formation of contracts relating to 
certain specified subjects as though they were 
contrary to public policy and forbidden. 

\h) transfer of Property Act (1882) S 6 

<:ontract supported by 
good consideration and otherwise binding in 
equity, is binding, although result is to put 
one party m same position as if he had taken 
transfer from person entitled to inheritance 

PUrp^onfnVtV*?^®’'^r‘ transfer or an act 
purporting to transfer rights mentioned in S. 6 

confers no equitable interest on the transferee 

an arrangement or contract, supported by S 

consideration and otherwise binding in equity 

thereto, is not deprived of its 
of because one of the results 

nedT - 'vfdow whoZ® - 

Afterwards N died leaving widow A 
dispute having arisen P and G eaine to an nr- 

‘“‘consideration of Pbein^al- 
lowed to rotain 'the proiD 0 rfcv nf ij’ 

Claim property 'on ^ Vath^ .17 

But when the latter died P broiif»hr 

suit against G's son for his share of^ Vr pr^erU 

G * 7 ‘‘"■'•ngement between p and 

that th decreed the suit, holding 

that the arrangement relied upon amiuntedm 

an atteinpt to transfer the chance of an heir- 

under S. 6 (a). On appeal to the High Court ^ 

1 *1’® arrangement made by the 

plaintiff rvith defendants, having been 7a(ie 

dispute, was gooj^as a contract 

cest7‘^'°® ‘‘ =“<=- 
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Ibni Ahmad— ioT Appellant. 

Jogindra Nath Mukerji and Eamla 
Kant Varma—foT Eespondent. 

Walsh, J.r-I agree that this appeal 
must be allowed. The facts are that one 
Ahamani, who died many years ago, left 
, surviving him four sons Parmal. Hazari, 
Crokul and Pransukh, who divided his 
property amongst themselves. Hazari 
the second son, died first leaving surviv- 
ing him a widow named Mt. Mullo, who 
subsequently was married to the eldest 
son Parmal. Afterwards Paransukh died 

without issue leaving a widow Mt. Indo 
A question having arisen as to the legal 
eflect of the remarriage of Mt. Mullo, the 
two surviving brothers came to an ar 

rangement by which, in consideration 

of his being allowed to retain the pro- 

the present 

to the property of Pransukh on 
the death of the widow Mt. Indo This 
arrangement was drawn up in a deed 
dated June 1897 duly executed and regis 
tered. This deed has given rise tc the 
question of law we have to decide. Mt 
Indo died in 1913. Parmal brought this 
suit against the defendant, the son of 
Gokul for the share of Pransukh. The 
efendant set up the agreement of 1897 

District Judge has found 
a here was a bona fide dispute and 

So fnv^ b’U’ling 

bound by it. As a matter of law the 
existence of a bona fide disputed has al 

to be good consideration 

b * confact, even 

though the claim whioli caused the dis- 

found’f-"^ out afterwards to have had‘no 
foundation. In other words a faimly 
compromise or arrangement, as it is gene- 
rally called in this country, is good as a 

toft'S Dirties 

to it and their successors, if it is founded 
upon a bona fide dispute. The learned 
DiHrict .fudge has decreed the suit on 

an attempt to transfer the chance of an 
heir apparent succeeding to an estate, and 

A 'liegal under S. G (a) T. P 

Act On appeal to this Court our brother 

does, being one upon which judicial 
decisions in India have not always 
been consistent. ^ 

Apart altogether from authority I am 
unable to agree with the view of the 
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Court below. Reading Ss. 5 and 6 toge- 
ther, it is clear that the latter section 
does no more than enumerate certain in- 
corporeal, inchoate, or contingent. rights 
which cannot be transferred by an act of 
conveyance from one person to another. 
The other rights enumerated in S. 6 
show that this is so. The section is not 
one imposihg a statutory prohibition 
against the formation of contracts rela- 
ting to certain specified subjects, as 
though, for example, they were contrary 
to public policy and therefore forbidden. 
It merely enacts that a transfer or act of 
co^:vyey9'*ice purporting to pass property 
is ineffectual to pass any interest in 
these particular rights. The result 
is that they cannot be assigned either at 
law, or to adopt the phraseology of Eng- 
lish lawyers, at equity by an act of trans- 
fer. And it follows that an imperfect 
act of transfer, or an act purporting to 
transfer rights mentioned in the section 
confers no equitable interest upon the 
trarjisferee such as was recognized by the 
English Courts of Equity. But this 
does not mean and in my judgment could 
never have been intended to mean, that 
an arrangement or contract, supported by 
good consideration, and otherwise bind- 
ing in equity upon the parties thereto, 
will not be held binding in equity upon 
the parties to it merely because one of 
the results of it is to put one of the par- 
ties in the same position as if he had 
taken a transfer from the person entitled 
to an inheritance if a transfer could be 
actually effected. 

Suppose for example, one of two bro- 
thers, either of whom may in certain 
contingencies become entitled to inherit 
the share of a third, being minded to 
leave the country and settle in another 
part of the world with invested funds, 
agrees with the other in consideration of 
a lakh of rupees, which is duly paid to 
him, not to claim the share of the third 
brother if eventually it should fall in to 
him, but to leave the other brother to 
establish his own right if he can. Such 
a contract would according to English 
law, be a good equitable defence or plea, 
and an absolute answer to any claim to 
such inheritance made by the one bro- 
thor against the other. It seems to me 
that the Courts in India are bound to 
ai)ply tlie rules of equity and good cons- 
cience to such an arrangement, unless it 
be against publio policy or otherwise ex- 
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pressly forbidden, and that the fact that 
the formalities of the law of transfer do 
not allow such an arrangement to be 
effected by an assignment either in the 
nature of an act of conveyance or of an 
equitable assignment, is not snfiiciant to 
justify a negaMon of the obvious equity 
of the case. The transaction is not aimed 
at by the Transfer of Property Act, only 
the act of conveyance by an express 
transfer. 

Apart however from these considera- 
tions the trend of authority in India ap- 
pears to me to have been in the direction 
of supporting these transactions by the 
application of the rule of equity and 
good conscience to binding contracts or 
family arrangements, which have been 
wholly performed on one side. In any 
case, I agree with my brother Piggott 
that there is abundant authority in this 
Court to support this defence and that 
the learned District Judge was bound to 
follow those decisions. I refer particular- 
ly to the expressions used by their Lord- 
ships of the Privy Council in Eani 
Meioa Kuwar v. Rani Hulas Eutvar (l) 
and to the recent decisions of this Court 
in Kaniee Chandra v. Alinabi (2), .Wasir- 
ulhaq V. Faiyazulrahman (3), Moham- 
mad Bashmat AH v. Kaniz Fatima (4) 
and Barati Lai v. Salik Ram (5). The 
case of Olati Pulliah Chetti v. Yarada- 
rajulu Chetti (6), where an alleged rever- 
sioner admitted the widow’s absolute in- 
terest, without expressly relinquishing 
anything, is a case much in point. It was 
there held that a compromise cannot be 
impeached by one of the parties to it on 
the sole ground that the party whose 
right is admitted by the compromise had 
in fact no such right; that a compromise 
for valuable consideration cannot be repu- 
diated unless it is shown to be illegal or 
void; and that an admission does not 
affect a transfer or fall within S. 6 (a), 
T. P. Act as a transfer of a mere spes 
successionis. As was said in an old Eng- 
lish case, V. Lord Cour town 

“It only .amounts to this. I give you so much 
f jr not seeking to disturb me." 

(1) L1B71] 1 L A. 157=13 B. L. R. 312=3 Sar. 

311 (P.C.). 

(2) [1000] 33 All. 4U=9 I. 0. 935. 

(3) [1000] 33 All. 157=9 I. C. 530. 

(4) A. I. R. 1915 All. 48C— 27 1. C. 701. 

(5) L1016) 3S All. 107=31 1. C. 919. 

(6) LIOOS] 31 Mad. 474=18 M. L. J. 469. 

(7) 2 Sc. & L. 63. 
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I entirely agree with the view taken in 
the Madras case, and it seenas to me that 
whether or not the case of Sumsuddin 
Goolam Rusain v. Abdul Husain Eali^ 
muddin (8) was rightly decided, the dic- 
tum of the Chief Justice cited in the 
head-note, as to S. 6 (a), not perpetuat- 
ing in India the distinction between what 
are known in England as assignments at 
law and assignments in equity, is in the 
nature of a trap, and has led to much 
iniscoDception. An arrangement of the 
kind relied upon by the defendant in this 
caseisset up as an equitable defence; it 
does not purport to be a transfer or equit- 
able assignment. I agree therefore in the 
order allowing this appeal. 

Piggott, J. The learned District 
Judge has iound that the agreement of 
3rd June 1897, if legal, is binding on 
the plaintiff.” He quotes authority of 
^e Bombay High Court, Sumsuddin 
Goolam Husain v, Abdul Husain Kalim- 
uddin (8), in support of his finding that 
the agreement in question amounts in 
effect to the transfer of the chance of 
succession to an estate, and cannot be 
enforced against the plaintiff so as to 
prevent him from claiming ’ property 
which has devolved upon him under the 
ordinary Hindu Law of inheritance. 

I have myself referred to a case in which 
the same view was taken, on a state of 
facts much stronger against the plaintiff 
than those now before us, by the late 

Chief Justice of the Patna High Court 
when Judicial Commissioner of Oudh, 
vide Bajrang Singh v. Bhagwan Bakhsh 
Singh (9). If the matter were res integra 
in this Court, I should have preferred to 
follow that decision, adopting the rea- 
soningof Sir Edward Chamier. There 
IS however clear authority of this Court 
the other way, which the lower appellate 
Court was bound to follow, I cannot take 
this case out of the operation of the 
principle enunciated by the learned 
Judges who decided the case of Mokam 
mad Hashmat Ali v. Kaniz Fatima (4). 

It IS true this decision has not been re- 
produced in the authorized reports; hut 
it has been founded upon and approved in 
Barati Lai v. Salih Ram (5). So long 
as this Court continues to refer to un- 
authorized reports, it practically lays 
upon Courts subordinate to it the burden 
of doing the same. I may say that I 

^(8) L19071 Bl Horn. 165=8 Bom. L. 

(9) L1908] 11 0. C. 301. 


should myself have concurred in the 
decision in Mohammad Hashmat Ali v. 
Kaniz Fatima (4), on the ground that in 
that case all defects, of title were cover- 
ed by the decree of a competent Court 
binding on tbe parties but the case was 
not decided on this ground. The learned 
Judges distinctly held that^t is compe- 
tent for a person to contract ^ot to claim 
an inheritance, in the event of his be- 
coming entitled to it on the death of a 
living person. There are older autho- 
rities of this Court pointing in the same 
direction to be found in Yol. 8, A.L.J. 

I think the Court below was bound to 
follow the authority of this Court, ^nd 
I therefore concur in setting aside the 
decree of the lower appellate Court and 
restoring that of the Court of first in- 
stance. The appellant must get his costs 
throughout, including in this Court fees 
on the higher scale. 

By the Court. “The order of the 
Court is that the decree of the lower ap- 
pellate Court be set aside, and the decree 
of the first Court restored. The appel- 
lant must pay all the costs, including 
costs in this Court on the higher scale. 
V.B./r.k. Decree set aside, 

i ^ 

A. I. R, 1919 Allahabad 373 

Ryves, j. 

Mata Prasad — Applicant. f - 

v. 

Ewperor— Opposite Party. 

Criminal Revn. No. 524 of 1919, Deci- 
ded on 17th September 1919, against 
order of Dist. Magistrate, Agra, D/- 19th 
July 1919. 

(a) Criminal P. C. (1898), S. 437~S. 437 

makes notice to accused obligatory. 

Before a District JIagistrate takes action under 

S. 437, Criminal P. C. he must give notice to the 
accused. 

(b) Penal Code (1860), S. 420— Mi srepre- 
sentation must be intentional and with 
knowledge of truth. 

Accused pawned six rings wliich he said were 
of gold. Subsequently it was discovered that tho 
rings were of silver gilt. Accused was charged 
with an offence under S. 420. 

Htldy that the burden of provinp that the 
accused knew that the rings were not what he 
suggested them to be was on tbe prosecution. 

LP 374 C 2] 

J. M. Banerji — for Applicant. 

Govt, Advocate — for the Crown. 
Judgment. — In this case Mata Prasad 
was tried by a Magistrate on a charge 
under S. 420, I. P. C. and acquitted. He 
had pawned six rings which he said were 
ot gold. It appeared subsequently that 
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they were not made of gold but were 
made of silver gilt. The question was 
’whether he knew that the rings were not 
what he suggested them to be. The 
Magistrate after examining the evidence 
for the prosecution came to the conclu- 
sion that he did not, or at any rate, gave 
him the benefit of the doubt. The rea- 
sons which he gave for coming to that 
conclusion seem to me sound. The Dis- 
trict Magistrate however has ordered a 
re trial; presumably he means a further 
inquiry. It does not appear from the 
record that ho issued any notice to the 
accused before doing so. It has been 
rulAd in this Court consistently from the 
Full Bench case reported in Queen- 
Emprcf^fi v. Chotu (l) down to the case of 
Dost Muhavimad Khan v. Emperor (2) 
that before a Magistrate takes action 
upder S. 437, Criminal P. C. he should 
give' notice to the accused. I must say 
in my opinion I think it is scarcely 
necessary to have a re-trial in this case, 
but if the Magistrate is still of that 
opinion, then he will give notice to Mata 
Prasad and give him an opportunity of 
showing cause as to why an order should 
not be passed to his prejudice. I may 
point out that the onus of proving the 
offence in this case, the guilty know- 
ledge, lies on the prosecution. I allow 
the apjjlication and set aside the order of 
the learned Magistrate and direct that 
the record be returned. 

v.b./r .k. Application allowed. 

(1) L18R61 9 All. 52(P. B.^ ‘ 

(2) U9171 15 A. L. J. 027. 
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Walsh, J. 

Bamoari Lai and o^/^€/■s — Applicants. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 59 of 1919, De- 
cided on 27th Fel)ruary 1919, against 
order of Magistrate, First Class, Morada- 
bad, D/- 19th December 1918. 

Public Gambling Act (1867), Ss. 3. 4 and 
Persons gambling in lent — Conviction of 
one under S. 4, and other under S. 3— Con* 
victjons are irregular— Distribution of fine 
among witnesses and police officers is with- 
out jurisdiction. 

A number of persons were charged with gam- 
ing in a tent on the banks of tiie Canges where 
they had gone temporarily for bathing. The 

iMagistrate convicted seven of tliom under S 8, 
and one under 8. 4, Public Gambling Act. Ho 
urther ordered the fine to be distributed among 
the proFccu lion witnesses and a number of the 

police force iacludiug the Prosecuting luspector 


JljiMPBROR,(Wal8l), J.) 1919 

Held'. (1) that the convictions under Ss, 3 and 4 

were irregular; (2) that the Magistrate had no 
jurisdiction to distribute the fine among the wit* 
nesses and the police; f3) that having regard to 
the manner in which the trial had been con- 
ducted and the irregularities committed by the 
Magistrate, the convictions ought to be set aside 

[P 374 0 2j 

Nehal Chand — for Applicant. 

Asstt. Govt, Advocate — for the Crown. 

Judgment. — This is a decision by a 
First Class Magistrate of Moradabad. It 
is brought up before me directly in re- 
vision. Under the circumstances I quash 
the order, being dissatisfied with the way 
in which the Magistrate has treated the 
case. The charge arises out of some un- 
doubted gambling, which was going on in 
a tent amongst people who were tempo- 
rarily visiting Tigri for purposes of 
bathing in the Ganges. They were re- 
sidents of Moradabad some 40 miles away 
and it is not suggested that this is a per- 
manent place of gaming or that the 
practice had been going on for a long 
time. Of course persons who use tempo- 
rary places may ba guilty just as much 
as persons who use permanent places. 
But the fact which I have mentioned 
influences m y mind in deciding what I 
ought to do in consequence of the next 
point to which I wish to refer. The 
Magistrate by a piece of great careless- 
ness has charged and convicted seven of 
these persons under the wrong section, 
that is to say, under S. 3, for keeping the 
gaming house and one only under S. 4, for 
being found there. The mistake is a 
purely technical one and if I were satis- 
fied with the evidence and with the way 
in which the merits of the case had been 
treated, I should exercise my powers as 
an appellate Court by altering the con- 
viction to a proper form. In addition to 
this, the Magistrate has gone out of his 
way to refer, as I am sorry to say 
Magistrates too frequently do, to some- 
thing within his own knowledge outside 
the case. 

The next point is that the Magistrate 
has, so far as I can see, without the 
sli.ghtest jurisdiction, divided the total of 
Rs 150 fines, which he he had inflicted, 
between some of the witnesses in the 
case and a numiier of tlie police force, ap- 
parently belonging to the District includ- 
ing tlie Prosecuting Inspector. Whether^ 
one of these fortunate persons is also the 
informer does nob appear, because the 
name of the informer was not given at 
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+he hearing. The Magistrate had power 
to award a portion of the fine to the 
informer, but it does not appear that he 
has done so in this case to the informer 
as such. The Assistant Government Ad- 
vocate tells me that he has not met any 
other instance of this procedure. It is 
impossible to pass it over in silence. It 
is a practice which, whether justified in 
law or not, is very much to be deprecated 
and I think it my duty to send the judg- 
ment to the District Magistrate to take 
such steps as he thinks appropriate in the 
oircumstances. None of these points 
really would be sufficient in itself to 
justify me in interfering in revision, but 
taken together, they leave an uncomfor- 
table feeling in my mind about the way 
in which the Magistrate has handled the 
case. I have therefore looked at the 
evidence and I find that the evidence 
that the alleged principal in this gamb- 
ling was taking nal is remarkably thin. 
It requires a certain amount of credulity 
to believe that two or three days before 
the occasion in question, a police con- 
stable passing by accident heard the alleged 

principal demanding nal in expres^ terms 
in a loud voice. The mere fact that I 
should not myself be convinced by the 
evidence, is not sufficient of course for 
interference in revision, but the judgment 
being an unsatisfactory one, the conduct 
of the Magistrate, in the respect which I 
have mentioned, being also unsatisfac- 
tory, and the evidence which he has not 
analyzed in detail in the judgment being 
somewhat thin, I quash all the convic- 
tions and order the fines, if paid, to be 
returned. 

V.B./r.k, Convictions quashed. 
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Lindsay, J. 

Zafar Husain and of/iers— Applicants. 

V. 

Zwperor— Opposite Party, 

Criminal Revn. No. 850 of 1918, Deci- 
ded on 21st February 1919, against 
order of Sess.- Judge, Agra, D/- 9th De- 
cember 1918. 

^ 106 (3) and 423 

I- !i* by appellate Court 

binding accused to keep peace is not enhan- 
cement of sentence. 

On a conviction under Ss. 147 and 325, 
renal bode the applicants were sentenced to 
imprisonment on each charge and the sentences 
were directed to run consecutively. On appeal the 
Sessions Judge directed that the sentences should 
run concurrently and passed an order binding 


over each of the accused to keep the peace for a 
period of three years. 

Held; that having regard to the provisions of 
S. 106 (3), Criminal P. G., the order of 

Sessions Judge did not amount to enhancement 
of the sentence. [P 376 C 1] 

jS. ilf. Sulaiman and Narain Prasad 
Astliana — for Applicants. 

R. Malcomson — for the Crown. 

Judgment. — There are two petitions 
in revision before me which have been 
heard together as directed by the learned 
Judge who admitted them. One of the 
petitions is on behalf ofTafazzul Husain, 
who was convicted in the Court of a First 
Class Magistrate on charges under Ss. 147 
and 325, I. P, C. He was sentenced on 
each charge to imprisonment for six 
months and a direction was made that 
the sentences should run consecutively. 
The other applicants Zafar Husain, Niaz 
Husain and Rahmat Baksh alias Tham- 
man were tried at the same trial, they 
were convicted under the same sections 
and each of them was sentenced to rigo- 
rous imprisonment for one year on each 
charge, the same directions being given 
regarding the order in which the sen- 
tences were to be served. 

The case came up in appeal before the 
learned Sessions Judge. He modified the 
order of the first Court by directing that 
the sentences should run concurrently 
and not consecutively. He also took ad- 
vantage of the powers conferred upon 
him by S. 106, sub-S. 3, Criminal P. C., 
and passed an order binding each of the 
accused over to keep the peace for a pe- 
riod of three years. The accused filed 
two petitions here and various grounds 
were set out in those petitions. The 
learned Judge before whom they came for 
admission however directed that they 
should be admitted only on one ground, 
namely that the order of the Sessions 
Judge amounted to an enhancement of 
the sentence passed by the Court of first 
instance. In his order allowing tliese 
applications to be admitted, the learned 
Judge refers to two cases, namely Queen- 
Empress V. Ishri (l) and King^Emperor 
V. Sagwa (2). Those cases ara not in 
point here. They were cases in which 
the appellate Court reduced the term of 
imprisonment and imposed a fine. Here 
it cannot be argued that the learned 
Sessions Judge had no authority to make 
the order binding over these accused an- 

U) 118941 17 All. 67. “ 

(2) L1901J 23 All. 497. 
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plioanfca to keep the peace for, as I have 
said, that is a power which is expressly 
conferred by S. 106. sub-S. 3, Criminal 
P. 0. It is impossible therefore to argue 
that this order of the Sessions Judge 
amounts to an enhancement of the sen- 
tence. If I were to hold so, then the 
result would be that the provisions of 
S. 106, sub*S. 3, Criminal P. G., would 
be rendered nugatory. There is no 
force therefore in the contention that 
the order of the Court below is illegal 
because it amounts to an enhancement 
of the sentences of the first Court. The 
application therefore of all the accused- 
applicants is dismissed. 

V.B./r,k. Application dismissed. 


Mullia (Piggott, J.) ISiai 

kerji remarks, that in cases of joint inv- 
quiries there is danger of one accused 
being prejudiced through the evidence! 
against another accused, which does notji 
directly affect him, being on the record.* 
The law however does allow joint trial 
under S. 117, Cl. 4 Criminal P. C., and 
I am not prepared to say that the trial 
Court and the District Magistrate were 
wrong in their appreciation of the evi. 
denco before them. I therefore dismiss 
this application. 

V-B./r.k. Application dismissed* 
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PiGGOTT, J. 

Emperor 
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Wallace, J. 

Sheo Sakai — Petitioner. 

V. 

Emperor— OppoQiie Party. 

Criminal Revn. No. 419 of 1919, De- 
eded on 6th August 1919, from order of 
Dist. Magistrate, Fatehpur, D/- 17th 

June 1919. 

Criminal P. C. (5 of 1898), S. 117 (4)- Joint 
inquiry allowed in spile of chance of one 
ano'lh*” heing prejudiced by evidence against 

Although in cases of joint inquiries there is a 
danger of one accused being prejudiced through 
uie evidence against another, which does not 
directly adect him, being on the record, the law 
uevertheless allows joint inquiries under S. 117, 

.. [P 376 0 2] 

o. C. Mvkerji — for Petitioner. 

Govt. Advocate — for the Crown. 

Ju^dgment.— This is an application by 
one bheo Sahai for revision of an order 
o a Magistrate of the First Glass binding 
him over under S. 110, Criminal P. C. 
Ihe order was upheld in appeal by the 
District Magistrate of Fatehpur. The 
learned advocate for the petitioner com- 
plains that this client has been tried 
jointly with one Attal Singh; that legally 
no case has been made out under S 117 
01. 4 Criminal P. C., justifying such 
‘’’■'a'’ as It has not been shown 
tliat Attal Singh and the petitioner have 
een associated togetlier in the matter 
under inquiry. It is further argued that 
even if on a strictly technical interpreta- 
tion of the section the joint trial was 
legal, nevertheless the applicants has been 

* I i* ^ in consequence of the 

evidence of five witnesses who gave evi- 
dence against Attal Singh alone. It is 
quite true, as Mr. Satya Chandra Mu- 


V. 

Mt. Mullia — Accused. 

Criminal Revn. No. 73 of 1919, Deci- 
ded on 22nd February 1619. 

Penal Code (I860), Ss. 309, 312 and 511— 
Woman attempting to commit suicide in ad- 
vanced state of pregnancy— Child born dead 

Offence of attempting to commit suicide 
committed and not of voluntarily causing, 
miscarriage. 

Where a woman driven almost frantic by pains 
of prolonged labour attempted to lake her own. 
life and tn so doing her infant was born dead: 

Held- that she was guilty of attempting tO' 
commit suicide, but that she could not be con- 
victed of attempting to voluntarily cause mis- 
carriage. [P 37(3 c 21 

R. Malcomson—iox the Crown. 

Judgment. — Mt. Mulia, a woman 
about 30 years of age of the Kumhar or 
potter caste attempted to take her own life 
by throwing herself down a well. She has' 
been rightly convicted of an offenoe un-l 
der S. 309, I. P, C. It so happened that! 
this unfortunate woman was at that! 
moment in an advanced stage of preg- 
nancy. Indeed the excuse she herself 
put forward for her rash and criminal act 
was that she had been driven almost 
frantic by the pains of prolonged labour. 
She was actually delivered of a child 
while in the well and it is not surprising 
that the unfortunate infant was born 
dead. On this state of facts the learned 
Sessions Judge has argued himself into a 
conviction that Mt. Mulia committed a 
further offence namely that of attempt- 
ing to cause herself to miscarry and he^ 
has convicted her under S. 312, readi 
with S. 511, I. P. C. I find it quite! 
impossible to understand how the act in^ 
q lestion can be lirought within the pur- 
view of these sections. If any further 
offence was in fact committed by the.. 
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woman, beyond that of attempting to 
take her own life, it would apparently 
be one falling within the purview of 
S. 315, 1, P. 0.; but the learned Sessions 
Judge correctly found that the provisions 
of this section could not be applied. He 
brings it under S. 312 by reason of the 
deGnition of the word "voluntarily” in 
an earlier portion of the same Code. It 
IS sufficiently obvious that so far as con- 
cerns the fact that the child was not 
born alive, there was no question of any 
attempt. The result of the woman’s 
throwing herself into the well was that 
the child was born dead. I am quite 
satisfied that the idea of possible conse- 
quences to the child was simply not pre- 
sent at all to the woman’s mind when 
she committed the rash and criminal act 
for which she has been rightly convicted. 
I set aside the conviction and the sen- 
tence under S. 312 read with S. 511, 
I. P. 0. On her conviction under S. 309 
the woman was sentenced to rigorous 
imprisonment for three months and this 
sentence she has presumably served. 
Orders will therefore be issued for her 
immediate release. 

v.B./r.k. Conviction altered. 
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Walsh and Ryves, JJ. 

J amna Pershad — Defendant — Appel- 
lant. 

V. 

Bam Dulare Lai and another — Plain- 
tifl and Defendants — Respondents. 

Second Appeal No. 601 of 1917, De- 
cided on 19th June 1919, against the de- 
msion of Dist. Judge., Farrukhabad, 
D/- 15th February 1917. 

(5 of 1908), S. 47 ando. 21. 

K. 03 ^on 8 name removed but decree passed 
gainst father— Son ordered to bear bis costs 
J5on preferring objection to attachment in 

execution— Objection allowed— Suit • by de- 
cree holder under O. 21, R. 63-Suil decreed 
holding that there was family conspiracy— 

i>. 47 held did not apply to finding of fact of 
conspiracy. 

One J P was impleaded as one of the defend- 
ants in a suit to recover a sum of monev • his 
name was removed from the array of defendants 
and a decree was passed against his father K P 
but the decree stated that JP was exempted 
and was to bear his own costs. In execution of 
the decree certain property was attached and it 
was objected on behalf of / P that the property 
belonged to him and not to K P; his objection 
was allowed. The decree-holder then brought 
the present suit for a declaration that the pro- 
perty was in fact the property of K P. The 
Courts found that, as the outcome of a family 


coDspiraoj, the property had been entered in the 
name oi J P and decreed the claim. In appeal 
to the High Court it was contended that, as J P' 
was a party to the original suit, his objection was- 
final by reason of S. 47 and it was not open to 
the plaintifi to bring the suit: 

HeZd; that J. P., having been expressly ex- 
cluded from the former suit, was not a party to- 
the suit, and therefore, not a party to the decree,, 
and that, on the findings of fact as to the family 
conspiracy, S. 47 did not apply and the suit had 
been rightly decreed. [P 378 0 1] 

Gulzari ^al and Baleshwari Prasad — 
for Appellant. 

S. N. Sen — for Respondents. 

Ryves, J. In this appealone technical 
point of some difificulty has been pressed. 
Ram Dulare Lai filed a suit in 1914 
against Kamta Prasad and his minor son- 
Jamna Prasad to recover a sum of money 
in the Court of the Munsif. During the 
pendency of the suit Ram Dalare Lai had 
petitioned that Jamna Prasad, the minor,, 
should be exempted from the array of 
defendants. This wasdoene, Thesuit was- 
decreed against KamtaPraiad alone, but it^ 
was stated in the decree that Jamna 
Prasad was exempted, the actual words 
being bari kiya gaya, and he was to 
bear his own costs. In execution of that 
decree an objection was raised on behalf 
of Jamna Prasad to the effect that the 
property which had been attached as 
belonging to Kamta Prasad in fact be- 
longed to him, and tbe execution Court 
upheld his objection because it appeared 
that the property stood recorded in the 
name of Jamna Prasad. Hence this suit 
for a declaration that the property was. 
in fact the property of Kamta Prasad. It 
has been decreed in both Courts. The- 
technical objection raised is that, inas- 
much as Jamna Prasad was a party to- 
the original suit, the objection raised by 
him being a party'' to the decree was final 
by reason of S. 47, Civil P. C., and it is 
not open therefore to the plaintiff to 
bring the suit. It seems to me person- 
ally a little dilficult to hold that aU 
though .lamna Prasad iiad been expressly 
excluded from that suit by Ram Dulare 
Lai, he still must be held to be a party to 
that suit and therefore a party to the 
decree. Howeve, there is authority in 
Data Din v. Nanhi (l) which, tiiough 
the facts are different, nevertheless points 
in this direction. On the other hand, 
there is a Full Bench ruling in Vaddadi 
Sannamm a v . K od uganti Rad ha bh a y i 

(1) [19131 47 I. a 864. 

(2) [1918] 41 Mad. 418=43 I. C. 935. 
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which certainly does fully support the 
contention of the appellant It seems to 
me however that in this case the find- 
ings of fact render the application of 
S. 47 of the Code inapplicable. In effect 
this suit is to get a declaration that the 
property has been entered in the name 
of Jamna Prasad as the outcome of a 
family conspiracy and the finding is that 
this is so. Under these circumstances, 
it seems to us on the facts as "found that 
the suit was rightly decreed and the 
appeal must fail with costs including, in 
in this Court fees on the higher scale. 
Walsh, J. — I agree. 

By the Court. — We dismiss this ap- 
peal with costs including in this Court 
foes on the higher scale. 

V.B./r.k. Appeal dismissed. 
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Richards, C. J. and Banerji. J. 

Bhagioant and o/Zicrs —Plaintiffs— Ap- 
pellants. 

V. 

Tursi -Kaw— Defendant— Respondent. 
Second Appeal No. 1608 of 1916, Deci- 

1918, from decree of 
Dist Judge, Agra. D/- 9th September 
1916. 

Hindu Uw-DebU -Father-Liability of 

son— Creditor must prove existence of debt 

Mere decree against father is not suffi- 
cient. 

To rondor a son liable for liis father’s debt, 
the creditor must prove the existence of a debt 
due by the father; the fact that there is a decree 
against the father, obtained in a suit to which 
the son was not a party, is not evidence against 
the son. ^3 ^ 21 

o. N. Sen and Naraijan Prasad 
Athana—fov Appellant. 

S, K. Dar — for Respondent. 

Banerji, J. — 

riiis ai)pea] arises out of a suit in which 

fclie plaintiffs sought a declaration that 
this pro/)erty was not liable to be sold 
in execution of a simple money decree 
against their hUher. They alleged that 
their father was never indebted and 
there was no necessity for incurring the 
loin. The Court of first instance held 
that the debt was not proved and decreed 
the claim. The lower appellate Court 
has reversed the decree, holding that the 
onus of showing that there was no debt 
Ia\ ui)on the sons. Lengthy arguments 
(tavo been addressed to us, in which it 
lias been urged that iiaving regard to the 
recent ilecision of their Lordships of the 
1 ii’. > Council in Soku Ram Chandra v 
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Bhup Singh (l) the property of the sons 
could not be sold in execution of a decree 
against the father unJess the plaintiffs 
showed that there was legal necessity and 
that the doctrine of “pious obligation to 
pay the father’s debts” could not be in- 
voked during the lifetime of the father. 
We think that in any event it lay upon 
the decree-holder defendant to show that 
there was a debt due by the father and 
that he was wrong in saying that the onus 
of proving that there was no debt lay 
upon the sons. True it is, there was a 
decree against the father, but this is not 
evidence against the sons whom the 
creditor did not choose to make parties 
to the suit, athough they appear to have 
been of full age. Before finally deciding 
the appeal we think it desirable to refer 
two issues to the Court below, namely: 
(1) Was there a debt by Bhika. the father 
of the plaintiffs, to the defendant Tulshi 
Ram? (2) Was the debt for family neces- 
sity or family purposes? 

The onus in the first instance of show- 
ing that this debt was due will lie on 
the defendant. Ten days will be allowed 
for filing objections. Put up cn return, 
after the ten days allowed for objections. 
On receipt of the findings the following 
judgment was delivered by 

Banerji and Piggott JJ.— Upon the 
issues referred the finding of the Court 
below is that there was a debt due by the 
father and that this debt was incurred 
for family necessity. Objections have been 
taken to the findings but they are without 
force. It is urged that the plaintiffs’ 
claim ought to be decreed, at least as re- 
gards the shares of the sous. This con- 
tention is, in our opinion, untenable in- 
asmuch as it has been found that the 
debt was incurred by the father for legal 
family necessity. Had the father aliena- 
ted the family property for the payment 
of the debt, the alienation would un- 
doubtedly have been valid. The Court 
will only do that which the father could 
liave done; therefore the plaintiffs’ claim 
cannot he sustained. The result is that 
wo dismiss the appeal with costs, in- 
cluding fees in this Court on the higher 
scale. 

_ y . B . ' R . K . J p pea 1 dismissed. 

(1) A. 1. H. P.C. 01 = 39 1. C. ‘>'0 = 15 
A.L. -T. -1.37=19 Bom .L, R. 499 = 21 C. W.N. 

0)S=1P. L.W. o57=-:0C. L. J. 1=33 M L.J ll= 
(1917) M. W. N. 439=22 M. L T. 22=40 L W 
213=39 All. 437=44 I. A. 126 (P.U.). 
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Kure and others — Accused — Appellants. 
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V. 

Emperor — Opposite Party. 

Criminal Appeal No. 156 of 1918, Deci- 
ded on 17th April 1918, from an order of 
Sess. Judge., Meerut, 

(a) Penal Code {I860), Ss. 304-A and 325, 
149^Accu8ed ^ attacking complainant with 
lathiS'—Little girl, passing by receiving blows 
and dying—Held accused should be convic- 
ted under S. 325. read with S. 149 and not 
under S. 304*A. 

Accused, members of an unlawful assembly, 
were convicted under S. 304-A, for causing death 
by a rash and negligent act in the following oir- 
■cumstancos: Armed with lathis they attacked 
the complainants, in the course of the affray a 
little girl who was neat by received a couple of 
blows on the head from the effects of which she 
died shortly after. The accused were also con- 
victed under Ss. 147 and 323, I. P. 0. and for the 
two, offences were awarded separate sentences to 
run consecutively: 

Held: that the conviction under S. 304-A could 
oot be maintained and that the conviction should 
'have beenuuderS. 325, read with S. 149, I. P. C. 

(b) Penal Code ^1860), Ss. 147 and 149 ~ 
Cumulative sentences under S.147, and some 
other section applicable by aid of provi- 
<ions or S, 149, 'are not proper. 

As a rule it is unsound to pass cumulative sen- 

S. 147, and some other section ot 
the Penal Code, where the latter of the two 
sections can only be applied by the aid of the 
provisions of S. 149. [p ggQ q 

Harendra Krishna Mickarji—[ov Ap- 
pellant. 

Lain 'Mohan Banerji — for the Crown. 

Judgment. This is an appeal by five 
persons. Kure and his sons Dava, Khiinma 
and Kalu and a caste-fellow and neigh- 
bour of theirs named Bhikan, who have 
been convicted on separate charges of 
offences punishable under Ss. 147 and 323, 

I. P. 0. and also of an offence punishable 
under S. 304-A, of the same Code. It is 
■common ground that on the night of 28bh 
November last, being the night follow- 
ing' the bathing festival of the Kartiki 
Puranmashi, there was an affray in the 
village of Shaudan between two parties 

in the course of which serious 
injuries were suffered and inflicted. The 
■first report was made by the prosecution 
witness Bhaggan Chamar who brought to 
the Police Station his niece Musammat 
Kesi, a girl about 10 years of age. Kesi 
■was at that time suffering from serious 
injuries on the head and she died shortly 
after having been sent to the dispensary. 

Bhaggan himself and his brother Mukkha, 


father of the girl Kesi, were subsequently 
found to be suffering from injuries such 
as might have been received in the course 
of a lathi fight. On the other side the 
appellant Kure had received injuries on 
the head,*on the left shoulder and on the 
left hand and his right wrist was apparent- 
ly^ broken; of his sons Khiinma had re- 
ceived a contused wound on the head and 
another injury of an unimportant nature, 
while Kalu and Dava were also slightly 
marked. The girl Kesi had received two 
distinct blows on the head by which the 

bones of the skull had been seriously 
fractured. 

The evidence as to what took place is 
contradictory and unsatisfactory in many 
respects, as is not unfrequently the case 
where there has been an affray between 
two factions made up of men belonging 
to the same caste and residents of the 
same village. TheseChamars usually live 
ia some outlying portion of the village, 
and it would seem in the present case that 
the other residents of the village either 
heard nothing of this affair until it was 
over or did not think it worthwhile to 
concern themselves about a quarrel amon- 
gst their low caste neighbours. The only 
alleged eye-witness of the occurrence not 
a Chamar is a man of the name of Balle, 
a Jat by caste, who has been produced 
for the defence. He may have seen some- 
thing of the affair, but his evidence, while 
supporting the case for the accused in its 
general outlines, seems to me most un- 
satisfactory and unreliable. He says that 
the fight was between Kure and his three 
sons on one side and a considerably larger 
number of peisons. including the prose- 
cution witnesses Bhaggan, Mukka, Cheta 
and Bakhshi on the other. He gives a 
very vargue account of what took place, 
suggesting in one pirt of his evidence 
that it was too dark for him to see much. 
He had to admit afterwards that it was 
bright moonlight, which of course, it 
would be on the night in question. In 
one part of his evidence he says that he 
saw Kure fall to the ground and lying 
injured, and afterwards contradicts him- 
self by saying that no one fell to the 
ground while he was present and that 
Kure must have done so after he had gone 
away. On his own showing lie took 
exceedingly little interest in the business. 
The most significant part of his evidence 
is that he deposes to the presence of all, 
three appellants Dava, Khimma and Kalu 
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whereas Kalu does nofc admit that he was 
in the village at all on the night in ques- 
tion. 

The stories told by the two parties are 
set forth in the judgment of the Court 
below and no good purpose would be served 
by ray repeating them here. I very 
much doubt whether the truth as to the 
origin of the affray has been told by 
either party. I see no reason to doubt 
that there was a fight in which five per- 
sons or more were concerned on each side, 
the common object on each side being to 
cause hurt to members of the opposite 
party. Putting aside as unreliable the 
evidence of Balle, I certainly do not find 
that the remaining two witnesses called 
for the defence, Musammat Manbhari and 
Chhuttan, sulfice to show that the appel- 
lants now before me were acting in the 
lawful exercise of their right of private 
defence. It follows that they have been 
rightly convicted at least of rioting and 
causing hurt. The question of the hurt 
caused to the girl Kesi is more difficult. 
The prosecution witnesses do not suggest 
that the accused intended to kill this 
child. Their case is that she happened 
to be sitting with her father and uncle 
when an attack was made upon them by 
the accused and that one or more of the 
accused must have hit her on tho head in 
the course of the affray. I must take it 
that the man who struck these blows had 
no intention of causing this girl’s death, 
or of causing injury likely to .result in 

her death or any knowledge that he was 

lih'ely to do so. The question is whether 
the provisions of S. 301, 1. P. G. can he 
applied to the established facts so as to 
make the appellants, or any of them 
guilty of the offence of culpable homicide 
by reason of the injuries suffered by this 
child. 

I must take it that she was hit by 
blows intended for some other person and 
the 'question is as to the intention or 
knowledge with which those blows were 
struck, I think it may fairly be inferred 
that persons striking out violently with 
lathis in tho course of a light of this sort 
may he presumed tointonl to cause at 
least grievous hurt, if grievous hurt 
actually results from the blows indicted 
by them. Keferring back to the provi- 
sions of 8. 3 - 21 , I. P. 0.. and reading 
that section in connexion with the one 
which immediately follows, it is obvious 
that tlie guilt of an accused person re- 
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mains just the same whether in seeking 
to inflict simple hurt or grievous hurt, 
as the case may be upon one person, he 
actually causes the intended hurt to that 
person or to some other. I think, there- 
fore that the appellants must be held 
guilty underthe provisions of S. 325, read 
with those of S. 149, I. P. 0, of having 
caused grievous hurt to the girl Kesi. 
The provisions of S. 304-A, which have 
been invoked by the learned Sessions 
Judge, are quite inapplicable to the facts 
of this case. That section must be read 
along with Ss, 336, 337 and 338, I. P. G. 
All these sections are confined in their 
operation to acts done without any crimi- 
nal intent, apart from the rashness or 
negligence which ig their essential ingre- 
dient. Where a man strikes at another 
with a lathi, he is committing a criminal 
offence independently altogether of any 
element of rashness which may be invol- 
ved in his conduct by reason of the proxi- 
mity of a child of tender years to the 
person at whom the blow isaimed. IsebJ 
aside the conviction of all the appellants 
under S. 304-A, 1. P. G. but in lieu there- 
of convict them under S. 325, read with 
S. 149, of the same Gode. 

I have felt considerable diffculty about 
the question of sentences. The learned 
Sessions Judge has passed cumulative sen- 
tences, the effect of which is to give 
each of the appellants a period of two 
years rigorous imprisonment. Prom one 
point of view this is not * excessive in a 
case in which death has been caused; bufc 
I am bound to say that in the unsatis- 
factory state of the evidence, I feel reluc- 
tant to affirm so severe a sentence upon 
all the appellants. On the evidence I 
must take it that the death of this girl 
Kesi was an accident, something altoge- 
ther apart from the intention of any of 
the persons concerned in the affray. I 
note also that in order to affirm the con- 
viction under S. 325, I. P. G, I have 
found it necessary to invoke the provi- 
sions of S. 149, of the same Gode; and I 
do not think it sound as a general rule to 
pass cumulutive sentences under S. 147, 
and some other section of the same Godei 
where the latter of the two sections can 
only be applied by the aid of the provi- 
sions of S. 149. The result is therefore 
that while maintaining the sentence of 
one year's rigorous imprisonment passed 
by the learned Sessions Judge in con- 
noxion with the fatal injuries caused to 
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the girl Kesi, I direct that the sentences 1914, and thus survived his father and 
passed under the two charges (that is to his half-brothers by several years, 
say, under S. 147, 323 and Ss. 325, 149, Parsotam Das (the plaintiff) is one of the 
I. P. 0.) do run concurrently. The ap- two sons of Gopal Das. His brother 


peals are allowed to this extent and other 
wise dismissed. 

v.b./r.k. Order modified. 
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BICHAEDS, 0. J. AND BaNERJI, J. 

Farsotam Das and another — Plaintiffs 
— Appellants. 

V. 

Jagan Nath and others — Defendants — 
Respondents. 

First Appeal No. 248 of 1916, Decided 
on 9fch November 1918, from a decree of 
First Addl. Sub. Judge, Aligarh. 

(a) Hindu Law-*-Partition— Separation of 
one member — Surviving members may con- 
tinue joint . 

The filing of a suit in which the plaintiff 
declares that he wishes for partition and speci- 
fies his share amounts to a separation; but from 
this it does not follow that where without any 
suit one member of a family separates himself 
from the others and relinquishes his rights in the 
family estate taking either no share in the 
family estate or 'perhaps a less share or a greater 
share, the surviving members cannot remain 
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fbl Hindu Law — Succession— Separation of 

one member is virtual separation of all— Law 
of devolution is not affected if surviving 
members continue joint. 

No doubt in many cases it may be necessary in 
order to ascertain the share of the outgoing 
member to fix the shares which the other co- 
parceners are or would be entitled to, and in this 
sense the separation of one is said to be a virtual 
separation of all. But this would not alter the 
ordmary devolution of joint undivided Hindu 
property where there has never been a break in 
the joiatness between the surviving members. 

Baldeo Bam Dave, Moti Lai Nehru 
and Pannalal--loT Appellants. 

B, E. 0 Conor and Tey Bahadur Sapru 

for Respondents. 

Judgment. This appeal arises out of 
a suit for partition. A pedigree will be 
found at p. 12 of the paper-book, from 
Which It appears that Bhojraj had four 
so^ns, namely, Gopal Das, Chimman Lai, 
Phul Chand and Nathu Ram. Gopal Das 
was a son by the first wife of Bhojraj- 
the other three were the sons by a se- 
cond wi^, ahd they were all younger than 
Jjopal Das. Chimman Lai appears to 
have died so far back as the year 1898 or 
1899. Phul Chand died in October 1904. 
Nathu Ram died in January 1905, and 
Bhojraj himself died a few days after- 
wards. Gopal Das died on 9th December 


Ghiranji Lai is alive but would not or at 
any rate did not join in the suit. The 
plaintiff’s allegation was that Bhojraj and 
his sons by both wives remained joint 
until the death of Bhojraj, that upon the 
death of Bhojraj the brothers separated, 
that is, ceased to be members of the same 
undivided Hindu family, that they divi- 
ded up between them the moveable pro- 
perty but left undivided the immovable 
property including a certain business 
which goes under the name of Bansidhar 
Bhojraj. 

The defendants, who are the sons and 
grandsons of Chimman Lai and Phul 
Chand, pleaded that in the lifetime of 
Bhojraj, Gopal Das (the son of the elder 
wife) separated whilst the father and the 
other surviving sons and grandsons re- 
mained joint, that upon the occasion of 
the separation a sum of Rs, 500 in cash, 
some ornaments and twohouses were given 
to Gopal Das and taken by him in order 
to enable him to separate from the family 
and that Gopal Das became separate. 
There was some very strong evidence in 
support of the story told on behalf of the 
defendants, and it seems to us that in the 
main the learned Subordinate Judge has 
accepted the defendants’ contention. The 
learned Subordinate Judge believes that 
Gopal Das separated from his father and 
his half-brothers. He believes that 
Gopal Das from thenceforward carried on 
a business on his own account with 
which his father and his half-brothers 
had no concern. He believes that on the 
other hand Bhojraj and his other sons 
carried on a separate business in this very 
house called Bansidhar Bhojraj and that 
Gopal Das had no concern with it. As 
the result, the learned Subordinate Jud^^e 
dismissed the plaintiff’s suit in so far as 
he claimed a share in the business house, 
but he granted him a decree for the 
partition of certain shops and houses. The 
learned Subordinate Judge did this be- 
cause he thought that while Gopal Das 
had taken some money and established 
himself in'a separate business he had not 
given up his right to the houses and 
shops. He thought also that it was 
necessary in law that a deed should be 
executed if rights in the houses and shops 
were to be transferred or relinquished 


882 Allahabad. Parsotam 

This latter finding of the Court below is 
to some extent inconsistent with the 
earlier part of his finding. 

The learned Judge, we think, for the 

moment failed to appreciate the difference 

between partition" and 'separation." 
No doubt members of a Hindu family can 
be separate and still hold property in 
ascertained shares but which is undivi- 
ded. But the separation of Gopal Das 
from his father and half-brothers proved 
by the evidence meant that he ceased to 
be a member. of a joint and undivided 
family consisting of himself and them, 
and it necessarily followed that he had no 
longer any right in the property that was 
the joint undivided property of the joint 
family which he had separated himself 
from, ^^e think it furthermore that the 
, finding of the learned Judge about the 
houses and shops was not correct. He 
relies upon the fact that certain leases 
were made by tenants in the name of 
Gopal^ Das after the death of Bhojraj. 
The view of the learned Judge was that 
Jf Gopal Das had no interest in them, the 
leases would not have been given in the 
name of Goi)al Das. So far as Gopal Das 
is shown to have been concerned with 
the houses during the lifetime of Bhojraj 
and before the separation, the leases are 
of no weight whatever. Some of the 
leases are in respect of the very houses 
which the defendants pleaded had been 
given to Gopal Das when he separa- 
ted. One lease was made in February 
1905. _ Gopal Das takes the lease as 
managing member of a joint Hindu family 
what family, is not specified. At this 

time all his half-brothers bad died and 

his father also. Furtlier it was not al- 
together impossible that Gopal Das might 
have made the lettings on behalf of the 
descendants of his half-brothers without 
any fraudulent intention of laying claim 
to the property, and in this connexion 
wo may repeat that although the right 
to share in the business and in the houses 
and shops arose ujicn the death of Bhoj- 
raj in the year 1905, and Gopal Das did 
not die until the year 1914, Gopal Das 
never thought it right to make any claim 
nor even in the present suit docs one of 
his sons Chiranji Lai. Having said so 
much we think it right to state wliat our 
\io\N3 of the facts aio before proceeding 
to deil in the (luostion of law which has 
been a.-uod before us. Wo believe on 
the e\idcijce that there was a separation 


)AS V. Jagan Nath 1919 

during the lifetime of Bhojraj’ between 
Gopal Das on the one aide and Bhojra) 
and his other sons on the other. We 
believe that Gopal Daa was given and 
was ready to take certain property on 
the occasion of his separation. We beli- 
eve that at that time there was no neces- 
sity to ascertain shares and in fact there 
was no specification of shares. We beli- 
eve that there never was any actual 
separation between Bhojraj and his other 
sons and that they in point of fact re- 
mained members of a joint undivided 
Hindu family right up to the time of the 
death of Bhojraj afterwards. The con- 
tention on behalf of the appellant was 
that even assuming this conclusion of 
facts to be correct, it must be held that 
the separation of Gopal Das, under the 
circumstances which we have stated, 
necessarily carried with it a separation 
between all the other members of the 
family and that therefore even on the 
assumption that at the date of the death 
of Bhojraj he and the descendants of bis 
other sons were still joint. They must be 
considered as a joint family which had 
separated and re-united and that accord- 
ingly the share, which Bhojraj would 
have had in the business if there had 
been a partition at that moment between 
him and his grandsons, devolves as if it 
was his separate property and does not 
devolve on the surviving members of the 
undivided family consisting of Bhojraj 
and the descendants of his younger sons. 

It is true no doubt that there is an ex- 
ception to the devolution of property in 
the case of a member of an undivided 
family who has separated and then re- 
united. This matter is discussed by 
Mr. Mayne in his work on Hindu Law. 
The question which we have to decide 
now is whether it can be said that this 
exception to the ordinary rule of devolu- 
tion of joint undivided property belong- 
ing to a joint and undivided Hindu 
family applies in a case like the present. 
In the absence of authority we should 
certainly say no, because in our opinion 
there never was separation between 
Bhojraj and his younger sons or between 
Bhojraj and the descendants of his 
younger sons and, therefore, no re-unity, 
(Treat reliance has been placed on certain 
remarks of their Lordships of the Privy 
Council in tlie case of Balabux v. Ihikh^ 
7}ial>ai (l). There their liordships dealing 

(L LiyOiiJ Cal. ('26=30 I. A. 130."(P7c.’ir~ 



.KABIjPRASADiV.. HARBANS 


4M9 

% 

with the facts of that particular case 
made the following remarks: 

“It appears to their Lordships that there is 
no presumption when one co parcener separates 
from the others that the latter remain united. 
In many oases it may be necessary in order to 
ascertain the share of the outgoing member to 6x 
the shares, which the other co-parceners are or 
would be entitled to and in this sense the separa- 
ration of one is said to bo a virtual separation 
of ail.*’ 

We think that these remarks of their 
Lordships do not apply to the present 
case. They say that in many cases it 
must be necessary to ascertain the share 
of the outgoing members, and to fix the 
share of the other co- parceners and in 
this sense the separation of one is a 
virtual separation of all. We need hardly 
say that it was absolutely unnecessary 
for their Lordships to hold that merely 
because in some cases the separation of 
one “might in a sense be said to be 
the separation of all,” it would after 
ordinary devolution of joint undivided 
Hindu property notwithstanding that 
there had never been any break in the 
jointness between the surviving members 
^at all. A decision of their Lordships of 
the Privy Council in Kawal Nain v. 
Budh Singh (2) has been cited to us. In 
it their Lordships held that the filing of 
a suit by a member of a joint Hindu 
family for partition and claiming his 
share operated as a separation. Again we 
do not think that the decision in this 
case helps the appellant. No doubt their 
Lordships have held that the filing of a 
suit in which the plaintiff declares that 
he wishes for partition and specifies his 
share amounts to a separation. But from 
this it does not follow that where with- 
out any suit one member of a family 
separates himself from the others and 
relinquishes his^ rights in the family 
estate, taking either no share in the 
family estate or perhaps a less share or 
greater share, it means the surviving 
members cannot remain united. The 
defendants respondents have submitted 
to the decree of the Court below direct- 
ing partition of the houses and shops. 
Possibly this may not make much differ- 
ence to them, because the plaintiff was 

obliged from the very nature of this suit 
to bring in the houses which the defen- 
dants say had been given to him upon 
his separation. Possibly as the result of 
pur decision in the present case the 

/ k -r .-w * 
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parties may think that notwithstanding 
the decree passed by the Court below, it 
is more desirable that each party should 
retain the houses which they had before 
the institution of the suit. 

Objections have been filed on behalf 
of the defendants that the Court below 
ought to have awarded them costs. We 
think that the probabilities are that the 
suit was really instituted for the pur- 
pose of getting a share in the business 
and would not have been instituted 
merely for partition of the houses and 
shops. As, however, the respondents 
have submitted to the decree in this 
respect, we think that we cannot now 
award the defendant their costs in the 
Court below, but we leave those costs to 
be dealt with as the Court below shall 
deem just and equitable. The order of 
the Court is that we dismiss the appeal 
with costs. We allow the objection of 
the respondents to this extent, that we 
direct that the costs in the Court below 
including the costs of the first hearing 
shall be in the discretion of the Court 
making the final decree for partition. 
When awarding costs the Court may take 
into consideration whether or not it 
should allow the defendants the costs of 
the fee of Maulvi Shafi-ul-lah. Pleader 
provided that the fee was taxable accord- 
ing to the rules in force at the time of 
the decision of the case. 

v.b,/r.k. Ai}peal dismissed. 
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PiGGOTT AND WALSH, J.J. 

^ali Prasad Misir and others — Plain- 
tiffs Appellants. 

V. 

Harbans Misir ol/;e;-s— Respondents 

becond Appeal No. 282 of 1917, Deoi 

ded on 5fch March 1919, against the deci- 

^on of Addl. Judge, Gorakhpur, D/. lUh 
December 1916. 

Limitation Act (1908), Art. 120~Defen- 
dants recorded as owner of land in 1887— 
Application for partition by them in 19 14 — 
Remaining cosharers contending that settle- 
ment entry was wrong and that land was 

sharers — Plaintiff 

litle-Plaintiffs held not estopped from as- 
serting mistake in respect of proprietary 

by them in 

1887 to induce defendants to ajter their 
position— Proceedings for partition gave 

AcMi 8721: S.' ns!”" P'-"“»-Evidence 

In 1887 the defendants were recorded in the 
village settlement papers as the owners of a plot 
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•of land. In 1914 they applied for partition but 
plaintiffs, the remaining cosharers, objected 
that the settlement entry was wrong and that 
the plot was the joint property of all the co- 
sharers. The partition Court, acting under 
Cl. (b), S. Ill, U. P. Land Revenue Act, referred 
the plaintiffs to a civil Court for the determina- 
tion of the question of proprietary title: 

Held: that, in the absence of anvthtng done 
by the plaintiffs at the settlement of 1887 where- 
■ by the defendants or their predecessors-in-title 
were induced to alter their position to'their own 
disadvantage, the plaintiffs were not estopped 
under S. 115, Evidence Act, from asserting that 
there was at that time a mistake made in res- 
pect of the proprietary title to the plot in dispute; 
{2) that quite apart from any cause of action 
which may have been furnished to the plaintiffs 
by the settlement entry of 1887, the proceedings 
in the partition Court gave rise to a fresh cause 
of action, which came into existence either on 
the date the application for partition was filed, 
or on the date the order passed in those proceed- 
ings was male, and that therefore their suit was 
not barred by limitation, [P 384 C 2 P 385 C 1] 

Baldeo Ram Dave — for Appellants, 

Moti Lai Nehru, — for Respondents. 

Piggott, J. — The dispute in this case 
is about a plot of land, shown as plot 
No. 655 in the village papers prepared at 
a revision of settlement held in the year 
1887. We must take it, as found by the 
lower appellate Court, that in the records 
then prepared this plot of land was, to 
the knowledge of the litigants in this 
case, or their predecessors-in-title, re- 
corded as the sole and separate property 
of the defendants. In the year 1914 
these defendants presented an applica- 
tion for partition, in the course of which 
they alleged that this plot No. 655 be- 
longed to them in severalty, was in their 
separate possession and should be assign- 
ed to their mahal. The present plain- 
tiffs, vvho are the remaining cosharers in 
the village, objected to the effect that a 
mistake had been made in the preparation 
of the Settlement Records of 1887, that 
as a matter of fact plot No. 655 present- 
ed a portion of the inhabited site of the 
village and, along with the rest of the 
said inhabited site, was the joint pro- 
perty of all the cosharers, including 
themselves and the defendants. They 
alleged further that they were, and con- 
tinued to be, in joint possession along 
with the defendants of the aforesaid plot 
No. 655. This was an objection involv- 
ing a question of proprietary title 
within the meaning of S. Ill, U P 
Und Revenue Act d, 1901. Acting under 
Cl. 1 (h) of the aforesaid section the 
partition Court required the present 


plaintiffs to institute within three 
months a suit in the civil Court for the 
deterrnination of the question of proprie- 
tary title, thus involved. The present 
suit was brought within the prescribed 
period of three months. It was resisted 
on a variety of pleas, all of which were 
determined by the trial Court in favour 
of the plaintiffs, and the learned Munsif 
accordingly granted the latter a declara- 
tion of title as prayed. 

In appeal the learned District Judge 
has dismissed the suit upon a finding that 
it is barred by limitation. At the begin- 
ning and at the end of his judgment he 
discusses two other matters, but I am 
not at all clear what findings he intends 
to record concerning them. He seems 
to have realized that it lay upon the 
plaintiffs to prove both their title as 
joint owners and their possession as joint 
owners up to the date of the institution 
of the suit. In the first part of his judg- 
ment he seems to be discussing the evi- 
dence on the question of possession and 
to comment upon the same in a sense 
favourable to the plaintiffs’ claim. I can- 
not however say that there appears to 
me to be any clear finding on this ques- 
tion of possession. At the end of the 
judgment the lower appellate Court re- 
marks that, inasmuch as the plaintiffs, 
or their pre^ecessors-in-title, attested as 
correct the settlement papers prepared in 
the year 1887, they are now estopped 
under the provisions of S. 115, Evidence 
Act from asserting that there was at that 
time a mistake made in respect of the 
proprietary title to plot No. 655. This 
finding cannot be sustained; there is 
nothing on the record to bring the case 
within the operation of S. 115, Evidence 
Act, or to show that by reason of any- 
thing done by the plaintiffs at the 
Settlement of 1887 the defendants, or 
their predeoessors-in-tittle, were induced 
to alter their position in any way to 
their own disadvantage. There remains, 
therefore the question of limitation. The 
case is not free from difficulty, and of the 
authorities quoted by the learned District 

Judge the case of iA-5ar Jt/mn v. Tiira^ 

hayi (l) is to some extent in favour of 
the decision arrived at. That case has 
been considered in a number of subse- 
quent rulings and so far as I am person- 
ally concerned. _I^stand by the views 

(1) [1903] 31 All. 9 =:Ti003TXAv7:C252=5 
A. L. J. 037=4 51. L. T. 444=1 1. 0. 557 
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expressed by me in Bahmatullah v 
ShamsxMin (2) I am fortified in my 
opinico by the fact that, this case has 
since been cited with approval in the 
Calcutta High Court and that it seems 
to be in accordance with the decision of a 
Bench of this Court in Allah Jilai v. 
Umrao Hussahi (3). 

Rly opinion is that the proceedings 
taken in the partition Court, whereby 
the plaintiffs found themselves, if their 
statements of fact are true, for the first 
time in danger of being actually dis- 
possessed of their joint ownership over 
plot No .655, give rise to a fresh cause 
!of action altogether independent of any 
cause of action which may have been 
furnished to the plaintiffs by the settle- 
ment entry made in the year 1877. The 
new cause of action came into existence, 
either on the date on which the present 
defendants filed their application for 
partition, or on the date of the order 
passed by the partition Court under 
S. Ill, Local Act 3, 1901, requiring the 
plaintiffs, under penalty of forfeiting 
their title and incurring dispossession, to 
institute a suit like the present within a 
limited period. 1 hold therefore that this 
suit is not barred by limitation and that 
the plaintiffs’ claim is not liable to dis- 
missal on any of the grounds put forward 
in the judgment under appeal. I would 
set aside the order and decree of the 
lower appellate Court and send the case 
back to that Court in order that it may 
be readmitted on to the file of pending 
appeals and disposed of on the merits'! 
Under the circumstances I think it fair 
to both parties that the costs of this 
appeal, which include fees on the higher 
scale- should abide the result of the suit. 

Walsh, J.— 'I agree with my brother’s 
judgment. 

— Y-S./R-K. Order set asidp. 

(2) L1913] 11 A. h. J.“^7=21 I. cTcbi 

(3) A. I. R. 1914 All. 184=36 All, 492=12 4 
L. J. 810=24 I, G. 535. 
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Tudball, J. 

Srish Chaudrci Sircar — Accused — Ap 
,plioant. 


V. 

Hmperor— Opposite Party. 

Criminal Revn. No. 440 of 1913, De- 
cided on 9th August 1918, from an order 
of Sess. Judge, Benares. 

Penal Code (1860), S. 427 — Mischief— 
■Contractor starting building operations at 
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owner’s instructions-Negligence on part of 

contractor resulting in damages to neigh- 
bounng house-Owner held not criminaHy 

The accused who lived in Calcutta wishing to 
rebuiid his house in Benares give the ooutrlet 

^t^rt building operations were 

startsd m accordance With his instructions. In 
digging up the foundations the contractor did 

foiled''?? neighbour’s wall and 

tailed to take the ordinary precautions which a 

have taken, with the result that 
the neighbours wall sank and cracked and a 
fair amount of damage was done: 

HWd: that the damage being the result of the 
contractor s negligence in omitting to prop up the 
wall and not being due to any negligence or 

malice on the part of the accused the latter was 

not criminally liable for (t. [p 3 gQ q 

Satya Chandra Alukerji — for Applicant 

R. Malcomson and Haribans Sahai-^ 

for the Crown. 


. -“The applicant has been 
convicted of wilful mischief under S. 427 

I. P. C. The facts of the case are as 
follows; ^ The applicant is the owner of 
a house in Benares. He himself is a 
resident of Calcutta but frequently comes 
to Benares. He wished to rebuild his 
house and he gave the contract to a con- 
tractor and the building was carried out 
beyond doubt in accordance with his in- 
structions. The foundations were sunk 
to a depth of four feet. 

I assume for the purposes of thisjud^- 
ment that this was done on the ap 
plicant's own order. The nexfc-doo? 
neighbour s house however had a founda 
tion only two feet deep. The contractor 
did not prop up the next-door neigli 
hour's wall and failed to take the ordi 
nary precautions which a builder ought 
to have taken with the result that the 
next-door neighbour's wall sank and 
cracked and a fair amount of damage has 
been done. The complainant Mt. Makhna 
came into Court alleging that the ap- 
plicant had intentionally caused the 
foundations to be dug four feet deep- had 
intentionally caused the omission to prop 
up her wall and had dona so maliciously 
in order to damage her, because she had 
refused to sell her house to the accused 
when he desired to purchase it. If the 
Courts below had found this- to be true 
that the accused was actuated by malice, 

I do not think there would be any diffi- 
culty in upholding the conviction. But 
as a matter of actual fact the Court of 
first instance distinctly says in its judg- 
ment that the evidence on this point is 
insufficient to establish it. The lower 
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appellate Oonrb has in my opinion some- 
what unfairly made the following re- 

“It is true that the Magistrate held the evi- 
dence insufficient to prove this but he did not 
say it was untrue.” 

In other words, the learned Sessions 
Judge, though the evidence was insuffi- 
cient, thought that he was justified in 
holding that the fact was proved. The 
case can only, if it is to be fairly tried, 
be tried on the actual finding by the 
Magistrate that the alleged malice is 
not established. In the absence of this 
malice it seems to me impossible to^ up- 
hold' the conviction of the applicant 
under S. 427. There is nothing to show 
that he directed the contractor not to 
propup the complainant’s wall. It may be 
assumed I think that he gave the con- 
tract in the ordinary way in which con- 
tracts are given; that he ^was justified in 
expecting that the contractor would 
carry out his duties as a builder in a 
proper and efficient manner. The ex- 
pert evidence which was called all went 
to establish this, that if the wall had 
been properly propped up no damage 
would have accrued. The damage there- 
fore was the result of the contractor's 
negligence in omitting to prop up the 
wall. It was not due to any negligence 
or malice on the part of the present ap- 
plicant. If anybody was liable crimi- 
nally f or the act it was the contractor 
who omitted to do hi? duty. In digging 
the foundations four feet deep he must 
have known that he was likely to cause 
damage unless he took the proper pre- 
cautions which are ordinarily taken to 
support the neighbouring wall. The ap- 
])licant cannot be said to be liable for 
the contractor’s omission to do this. 
On the facts of the case found it seems to 
me that the conviction of the applicant 
is not justified in law. I allow the ap- 
plication and sot aside the conviction 
and the sentence. The fine, if paid, will 
be refunded. 

V.B./r.K. Application allowed, 
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Stuaiit and Wallach, JJ. 

Emperor 

V. 

Dhani and atiolher — Opposite Parties. 

Criminal Eevn. No. 460 of 1919, De- 
cided on 8th August 1919. 


• Evidence — Confession — Evidentiary value 
— It need not be always corroborated for 
being accepted. 

The law does not require that the confession of 
an accused person should be corroborated before 
it can be acted upon. It is for the Court tO’ 
decide whether it believes a confession or not. 

[P 386 6 2} 

Govt. Pleader — for the Crown. 

Judgment. — The learned Additional 
Sessions Judge has tried this case care- 
fully and has taken into consideration 
every point that can be 'taken in favour 
of the accused persons. We wish to point 
out to him that he is in error in refer- 
ring to the principle of law 
‘ that an accused person should not be convicted 
merely upon a retracted confession unless there 
is corroboration of the confession by other evi- 
dence.” 

There is no such principle of law. 
The proper rule is laid down in the caso 
which he quotes, namely Emperor v. 
Kehri (l). It is for the Court to decide 
whether it believes a confession or not. 
That is all. The law does not require 
any corroboration. Naturally a Court is 
more likely to believe a confession if it is 
corroborated, but the learned ’Additional 
Sessions Judge should disabuse his mind 
of the erroneous impression that the law 
requires any corroboration. It does not. 
However the fact that the learned Ad- 
ditional -Sessions Judge has strained 
points in favour of the accused persons 
whom he has acquitted makes his convic- 
tion of those whom he has convicted even 
stronger, and we are satisfied that he 
rightly convicted the two appellants 
Dhani and Diwan of complicity in this 
serious dacoity. But the learned Ad- 
ditional Sessions Judge must understand 
that in cases of this nature the sentences 
should be substantial. Here we have 
a dacoity in which Lachraan, the owner 
of the house attacked who was a lame 
man, was stabbed and in which Lachrnan’s 
aged mother was severely beaten. The 
sentence of three years’ rigorous imprison- 
ment for men concerned in such a 
dastardly outrage is obviously insufficient. 
We enhance the sentences passed on both 
Dhani and Diwan to a sentence of ten 
(10) years’ rigorous imprisonment. 

v.B./r.k. Sentence enhanced, 

(1) [1007] 29 All. 434. 
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PiGGOTT AND WALSH, J.J. 

Jaddo wan— Appellant. 

V. 

Bar am Deo Singh — Eespondent. 

First Appeal No. 76 of 1918, Decided 
on 2l8t January 1919. from order of Dist. 
J^ge, Ghazipur. 

Guardians and Wards Act (1890). Ss. 34 and 

^r. of guardian subject to fur- 

nishing security-Failure to furnish security 

fciTo" *•-” f'o” 

Were a person is appointed to.be the guardian 
^ the property of a minor subject to furnishing 
certam security and he enters into possessiol 
and management of the minor’s property the 

exone security CuW no? 

p disciplinary action on the 

part of the Court under S. 45. Ci. (l)i(6), [p ggyc 1,] 

Uma Shanker Bajpai—lox Appellant. 

Judgment. This is an appeal by a 
guardian against an order which has sub- 
jected him to disciplinary action on the 

provisions of . 

S. 46, 01. 1 (b), Act 8 of 1890. The 
main point taken is that the order 
appointing the appellant Jaddo Tewari 
to bo guardian of the minor Sri Kant 
Acharya was made subject to his fur- 
nishing certain security. He admittedly 

failed to furnish the security required 
and the contention is that hy so failino 
he made his appointment a nullity and 
ceased to be liable to any action on the 
part of the District Judge under the pro- 
visions of the Act in question. In view 
of the wording of S. 34, Cl (a) 
of the Act there seems no force in thi^ 
contention from a technical point of view 
As a matter of fact we note that the ap- 
pellant did enter into possession and 
managenient of the minor’s property as 
13 guardian and can scarcely be heard 
to say that, by failing to comply with 
one of the orders of the Court he has 

escaped the liability for his failure to 
comply with another. The other points 

taken in the appeal are of no force. The i 

appellant a subsequent compliance with i 

another order does not relieve him from < 

liability for having failed to comply with 
the previous order. We dismiss this 
appeal As it has been heard ex parte . 
we make no order as to costs. ’ 1 
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V.B./B.K. 


Appeal dismissed. 
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Stuart, J. 

Kalidin —Accused — Applicant. 

V. 

Emperor— Opposite Party. 

Criminal Appeal No. 553 of 1919, de- 

nJ A. 1 ^? ‘he order 

' ini .1 Judge, Gorakhpur, D/ 

10th May 1919. 

^ Code (45 of I860) <?. avi jaoa 

Alteration not helping but _^.^l®nd 464~ 

’ accuaed-Conviction under S 4^1'"^ M 
' as elements of dishonesty aod'^f 

wanting. ^ l''aud Were 

The accused altered the dita i x 

; the purpose of having the document for 

evidence, but the afteration d 
help him as by altering the dlu f 

g.ence under S. fho °Ligh“ 

ne^;5?or‘‘‘tS“rtiref;^ 

G. W. Dillon-torAppna,at. 

- Gojrnmenl Pleader - for the Crown 

Judgment.-The learned Additional 

g eat care. His reasoning is for fche moqf 

part excellent and his conclusions of fact 
are in my opinion, absolutely made o^t 
lam satisfied that the annellant floli' 

hf dhl not ‘he impression tiiat if 

a did not make the alteration the docu 
ment would not be received in evidence 
But the question remains whether on 
the facts as found by the learned Iddl 

the law 

not mn 1 an oil'enoe is 

“dishoniv°’ or^Cid” ‘ 

tU/^ • ' iiaud recjuirod under 

Dishonesty is defined in Ss. 23 and 

do here ’ ‘h® appellant 

an alteration for 

Kb. 

frnA fi. f 4-u perfectly 

fnteret ^amindar's predecessors-in- 
decessors-in-interest land on favourLe 

Nnw ^ •“ of their service 

Now this circumstance was one which the 

settlement officer would no doubt have 
taken into consideration under the pro- 
viso to^ S. 87, Local Act3 of 1901 in 
M application for enhancement of rent 

He would not be bound by the fact one 

way or anther, but he would take T 
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consideration. The applicant could in no 
way be helped by making this alteration. 
The lease had been executed in 1282 
Fasli, that is to say in 1875 A. D. He 
could not be satisfied with the truth, but 
with that stupid low cunning that dis- 
tinguishes so many persons of his class 
not only in the Basti District, he wanted 
to throw the document back to the year 
1,857 and in consequence ruined his own 
case. He behaved badly and improperly, 
but he did not behave “dishonestly” 
within the meaning of the law, and as he 
did not behave dishonestly or fraudulently 
within the meaning of the law, he cannot 
be convicted under S. 471. The result 
is that I accept the appeal and set aside 
the conviction and sentence. 

V.b./r,k. Avveal accepted, 

A. 1. R. 1919 Allahabad 388 

PiGGOTT AND WALSH, JJ. 

Mohamad Niazullah Khan — Defen- 
dant — Appellant. 

V. 

Jai Ram — Plaintiff — Bespondent. 

Second Appeal No. 307 of 1917, De- 
cided on 5th March 1919, against decision 
of Sub- Judge, Moradabad, D/- 7th 
December 1916. 

Criminal P. C. (1898), S. 107-Action for 
damages for malicious prosecution lies in res' 
pect of proceedings under S. 107 — Malicious 
prosecution. 

Proceedings under S. 107, Crimiuiil P. C. , are of 
a quasi Criminal nature, which may involve 
considerable restriction of tho liberty of the per- 
son and must necessarily injure the credit and 
reputation of the accused, so that an action to 
recover damages for malicious prosocution would 
lie in respect of such proceedings. [P 389 C 1, 2 ] 

iV. Ishaq Khan — for Appellant, 

Panna Lai — for Respondent. 

Judgment. — This is an action brought 
for damages for malicious prosecution by 
reason of proceedings instituted by a cer- 
tain Mahomedau gentlemen, now the 
defendant, against several Hindus, includ- 
ing the present plaintiff, for an order 
under S. 107, Criminal P. C. It is found 
as a fact that the defendant set the law 
in motion (of that there is abundant evi- 
dence on the record) in the Magistrate’s 
Court, in which these proceedings were 
brought. It is also found that the pro- 
ceedings determined in favour of the 
plaintiff. It is quite true that tho Magis- 
trate in whose Court the proceeding was 
brought made an order binding over the 
present plaintiff in the large sum of 
Rs. 2,000 in his own security aul a fur- 


ther surety of Rs. 1,000. That proceed- 
ing is not subject to appeal. But pro- 
ceedings were brought in order to have it 
reviewed, which proceedings were des- 
cribed as a revision before the District 
Magistrate. - 

For the purpose of this case it is not 
necessary to discuss the appropriate pro- 
cedure under S. 125 by which a District 
Magistrate is empowered to cancel a bond 
taken under S. 107. It is sufficient to 
say that the revision was heard and ad- 
judicated upon without objection by the 
present defendant. It was heard upon 
the merits, and the order of the Magistrate 
directing the present plaintiff to furnish 
security was set aside. The plaintiff 
has therefore established, which it was 
necessary for him to do in such a suit as 
this, that the proceedings determined in 
his favour. Both Courts have found 
that there was an absence of reasonable 
and probable cause. 

Accepting the contention of the appel- 
lant that this is a mixed finding of law 
and fact with which we could interfere 
in second appeal, it is sufficient to say 
that we see no reason in law for differing 
from the view taken by both the lower 
Courts and that in fact there was abun- 
dant evidence of an absence of reasonable 
and probable cause. There is a concurrent 
finding of both Courts of malice on the 
part of the defendant and damages have 
been assessed upon what is clearly a legal 
basis. The only question therefore left 
is whether the second ground of appeal is 
.a good ground for holding that there is 
no cause of action. That ground raises 
this question; that proceedings under 
S. 107, Criminal P. C., to keep the peace 
are not criminal, and an action for mali- 
cious prosecution will not lie. That 
ground raises twe questions which really 
we think at this time of day are hardly 
open to argument. An action for mali- 
cious prosecution is not necessarily con- 
fined to criminal proceedings. It has 
always been held that strictly civil pro- 
ceedings cannot be made subject of such 
an action, because the successful party in 
a civil proceeding is supposed to be in- 
demnified by the order for costs which he 
gets in the end. But the English authori- 
ties have always recognized, and there 
are instances in India where the same 
view has been taken, namely in oases of 
attachment either before or after judg- 
ment under tho Civil Procedure Code, 



1919 


Pi ARE V. Emperor 


Allahabad 389 


ff t 

vide Palani Kumarasamicb Filial v. 
Udayar Nadan (l) and V aidinadiet v. 
F^TishnasaTfii Iyer (2), where such pro- 
ceedings are brought maliciously and 
without reasonable and probable cause, 
that the person against whom they are 
brought can, if they determine in his 
favour, sue the complainant for any 
damage suffered by him. 

It is not necessary to decide what is 
the character of proceedings under S. 107. 
They are undoubtedly in their nature 
criminal. It may or may not be an 
offence, according as people choose to look 
at it, for a person to be in a condition of 
mind it. which he is likely to disturb the 
public peace. But the proceeding is one 
prescribed by and taken under the Code 
of Criminal Procedure and all the pro- 
ceedings, the machinery and the result of 
that section are, in their nature, penal. 
It is sufificienk to say that in the case of 
such proceedings the Magistrate may issue 
a warrant for the arrest of the person 
against whom a complaint is made and 
detain him in custody until the comple- 
tion of the inquiry and if the proceed- 
ing^ results unfavourably, the person 
against whome the complaint is made is 
liable to be bound down in large sums 
with or without sureties under circum- 
stances which may undoubtedly be ex- 
tremely embarrassing to him and which 
certainly bring him into discredit and 
injure his reputation and credit in the 
neighbourhood. It is therefore a quasi- 
criminal proceedings, which may involve 
considerable restriction of the liberty of 
his person and which must necessarily 
injure his credit and reputation. 

There are certain authorities, not of 
this province, where the question has 
been considered whether the complainant 
is responsible, when the proceedings have 
got no further than a preliminary in- 
vestigation by a subordinate officer, for 
the purpose of making a report to the 
I^Iagistrate really rssponsible for a deci- 
sion under the section. We have not to 
consider here whether we agree or dis- 
agree with those authorities. This pro- 
ceeding resulted in an order being made, 
which on the revision application was 
;eveatuaily quashed, and we see no reason 
[why a person like the defendant, who 
brings such a proceeding merely from 
religious animosity or ill -temper on some 

(1) [1009] 32 Mad. 170=2 I. C. 345. 

(2) [1913] 36 Mad. 376=19 I. C. CG5 


spiteful or malicious motive and thereby 
without any legal justification does a 
serious injury to the person against whom 
the allegation is made, should not be 
answerable in damages in the civil Court 
just as any other person is answerable in 
damages to whom he does a legal wrong. 
We think there was cause of action on 
the facts found by the two Courts below. 
We dismiss the appeal with costs, includ- 
ing fees on the higher scale, 

V.B./r.k. Appeal dismissed. 

A. I. R. 1919 Allahabad 389 

Knox, Ag. C. J. and Stgart, J. 

Piare — Appellant. 

V. 

Emperoy — Opposite Party. 

Criminal Appeal No. 438 of 1919, De- 
cided on 2nd July 1919, against the order 
Sess. Judge., Aligarh, D/- 25th March 
1919. 

Penal Code (45 of 1860), S$. 300 and 302— 
Accused must show applicability of excep- 
tions under S. 300 — Skull fractured by latbi 

Act is murder unless'excepted under any of 
the exception. 

In order to take a case out of the category of 
murder, it is for the accused to show that his act 
was covered by one of the exceptions to S. 300. 

If a man takes a lathi and deliberately assaults 
another on the head with the result that the 
skull is fractured, that act is murder unless the 
accused can show that it was removed from the 
category of murder by one of the exceptions to 
S. 300. [P 390 c 1] 

Uma Shankar Bajjyai—iov Appellant. 

Lalit Mohan Banerji^ior the Crown. 

Judgment. Notice was served on 
Piare to show cause why he should not be 
convicted of an offence punishable under 
S. 302, I. P. C. Piare has been defended 
in this Court by a learned vakil, and we 
have heard what is to be said in his be- 
half. ^ The evidence shows that the man 
Bansi went to the house of Piare to 
collect rent due from Piare, but when 
there he was assaulted by Piare. who 
went into his house, fetched a lathi and 
dealt him one blow on the head. Bansi 
dropped down and two others, who were 
assisting Piare, joined in assaulting Piare. 

We are not concerned with tiiem at pre- 
sent. The learned Sessions Judge appears 
to us to have quite misunderstood the 
case. The post mortem shows that the 
blow inflicted by Piare was so severe that 
it caused a fracture, at the base of the 
skull. It was for Piare to sho\v that the 
blow which he struck under these circum- 
stances WPS not aux act of wilful murder. 

He has not brought it under any excep- 
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fcion to S. 300. If a man takes a lathi 
and deliberately assaults another on the 
head with the result that the skull is 
fractured, that act is murder unless the 
accused can show that it was removed 
from the category of murder by one of 
the exceptions to S. 300. We alter the 
conviction to one under S. 302 and the 
sentence will be a sentence of transporta- 
tion for life with effect from 25th of 
March 1919. 

v.b./r.k. Conviction altered. 

A. I. R. 1919 Allahabad 390 

Piggott and Walsh, JJ. 

Tiahn Ram J udgment-debtor — Appel- 
lant. 

V. 

Vearey Lai othera — Decree- holders 
' Kespondents. 

Execution First Appeal No. 168 of 
1918, Decided on 24th February 1919, 
against decision of Sub-Judge, Budaun. 
B/- Gth June 1917. 

21.R95-AppIication 
-,21, R. 95 is Etep in-aid of execution 
within Limitation Act (1908), Art. 182 (5). 

T> or a decree-holder under O. 51, 

nrmprf obtain possession of the 

purebased by him in execution of his 

meinlnrS execution within the 

limitnM? ; v ' Eim. Act, and saves 

11 ^ r! subsequent applications to execute 

LP 390 0 2] 

u. h. Arjanoaia— for Appellant. 

P,V for Kespondents. 

riggott, J.— The question for deter- 

oflimita. 

cion, ihe facts are not in dispute. The 
decree under execution was one of 3rd 
December 1912. and the application for 
execu lon out of which this appeal arises 
was presented on 15th Jlarch 1917. It 

was therefore beyond limitation, unless 
the decree-holder could show that there 

ia( )eon in the interval, and within 

three years of this present application, 
another application made in accordance 
with law to the proper Court to take 
some step-in-aid of execution of the de- 
cree or order, within the meaning of 

9 of 1..0S). Now it is admitted that 
there had been in the interval a partial 
satisfaction of the decree bv a salo of a 
portion of the property. At tliis sale the 

hypothecated property was sold and the 
decree-holder had purchased it witli the 
eavo of the Court on 20t.h January 
Idll. On 26th June 1914. the decree- 
holder, on the strength of this auction- 
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purchase, applied to the execution Court 
under 0. 21, R. 95, Civil P. C., to give 
him possession of the property which he 
had purchased. According to a .clear de. 
cision of a Bench of this Court in MoH 
Lai V. Makund Singh (1), this applica. 
tion does operate as a step-in-aid of 
execution of the decree and does save 

limitation for any subsequent application 

The contention for the judgment- 
debtor-appellant is that the principles 
underlying the above decision were dis 
cussed by a Full Bench of this Court in 
Bhagwati v. Banwari Lai (2) and that 
the decision of the Full Bench in that 

case IS inconsistent with the view taken 

in Moti Lai v. Makund Singh (l). It is 
further pointed out that one of the 

learned Judges who delivered the judg- 
ment of the majority of the Full Bench 

stated in express terms that he was un- 
able to agree with the view taken by the 
learned Judges who decided Moti Lai v. 
Makund Singh (l). It seems to us that 
the questions for decision in the two rul. 
ings were altogether different and that 
the opinion expressed by one of the 
learned Judges in the latter case cannot 
be treated as overruling the considered 
decision of a Bench of this Court on a 
question of limitation, which was cer- 
tainly not before’tho Full Bench when 
they pronounced the later decision. In 
our opinion therefore the learned Sub- 
ordinate Judge has rightly followed the 
considered decision of this Court on the 
particular question before him for deter- 
mination. Wo dismiss this appeal with 
including fees on the higher scale. 

Walsh, J. I agree. The question we 
have to decide is whether an application 
of this nature made under 0. 21, R. 95, 
is a step-in-aid of execution within the 
meaning of Art. 182 of the present Lim. 
Act. I have already expressed ray views 
several times that in these matters, which 
are matters of procedure, the Courts 
ought to maintain, if possible, a consis- 
tent ^ iew, even if Judges do not always 
agieo With the view which has been al- 
ready authoritatively expressed and that 
also in matters in wliicli a decree-holder 
seeks to onforce his undoubted right, a 
liberal interpretation ought always to be 
adoj)tcd if it can be done without doing 
violence to the express language of the 
legislature. Apart from autlioritv I 

(1) 11897119 All. 477.’ " 

(-9 11909] 31 All. S2=l I. c. 110 (F. IL). 
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should have no hesitation in holding that 
an application of this nature was a . step- 
in-aid of execution. In plain language it 
is obviously one of the methods and a 
most important method of the realization 
of his decree by a decree-holder, and the 
machinery for doing it by this method is 
provided in the Code under the ordinary 
order, which contains the whole of the 
provisions for realization by execution. 
A Full Bench in Sujan Singh v. Hira 
Singh (3) decided that the expression was 
intended to cover any application made 
according to law in furtherance of execu- 
tion proceedings under a decree. The 
two Judges’ decision in Moti Lai v. Ma~ 
hund Singh (1) seems to me directly in 
point and the reasoning contained in the 
judgment quite unanswerable. The point 
was not before the Full Bench which 
decided Bhagwati Lai v. Banwari 
Dal (2). In neither of the reports in 
which that authority is reported is the 
authority of Moti Lai v. Makund Singh[l) 
said to have been overruled. The judg- 
ment of the Full Bench which decided 
Bhagwati v. Bamoari Lai (2) could not 
overrule the previous case on the point 
which was before them and that case 
must be treated as still the law in these 
provinces. 

V.B./r .k. Appeal dismissed. 

(3) [1890] 12 All. 399 (F. B.). ^ 
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Walsh AND Ryves, JJ. 

Khub Smgh — Defendant — Appellant. 

V. 

Ramji Lai and others — Plaintiffs — 
Respondents. 

Second Appeal No. 702 of 1917, Deci- 

ded on 16th June 1919, against decree of 

Addl. Judge, Meerut, D/- 30th March 
3917. 

Hindu Law— Will — Construction— Gift to 
nephew living as joint member— Bequest to 
him of remainder describing him as adopted 
son— On suit by distant heirs adoption not 
proved— Bequest held intended for nephew 
-whether adopted or not. 

N, a separated Hindu, made a gift of the bulk 
of his property to K, his nephew, who bad lived 
with him since boyhood and bad been brought up 
and married by him, and who, subsequently to 
the gift, bad assisted N, iu bis business and lived 
jointly with him. Before bis death, A, executed 
a will bequeathing the remainder of bis property 
to K. Upon N'b death some distant collaterals 
of his brought the present suit against A', claim- 
ing all N's property. K, in reply, asserted the 
gift and the will in his favour and also stated 
•that he was the adopted sou of At the trial 


the adoption was denied, by the plaintiffs, and no 
evidence was led by K, on the issue relating 
thereto. The trial Court found that the gift was 
genuine and had been acted upon and that it 
was N^s intention under the will to pass the re- 
mainder of his property to AT, and dismissed the 
suit. The lower appellate Court, while upholding 
the gift, decreed the claim in respect of the pro- 
perty dealt with by the will, on the ground that 
K, could only derive benefit thereunder if he 
were the the adopted son of iV, but as he had 
abandoned the plea of adoption, he could derive no 
benefit under the will. On appeal to the High 
Court: 

Held', that the plaintiffs were not entitled to a 
decree, the simple fact that the will described the 
donee as an adopted son, did not mean that, 
unless in law and in fact he was an adopted son, 
the testator intended that he was to get no bene- 
fit under the will. [P 392’ G 2] 

Tej Bahadur Sapru and Kailash Nath 
Katju — for Appellant. 

N. G. Fats/t— for Respondents. 

Judgment. — The property in dispute 
belonged to one Nihalo, \vho died on 29bh 
December 1914. The plaintiffs- respon- 
dents were distant collaterals of Nihalo, 
who was a separated Hindu, and they 
claimed all the property left by Nihalo 
as his heirs. Their claim was resisted in 
the mutation proceedings by the appel- 
lant, on the ground that he was entitled 
to Nihalo’s property. Mutation was 
granted in his favour, hence this suit. 
The plaintiffs claimed all the property 
left by Nihalo. The defendant asserted 
that on 15bh December 1891 Nihalo had 
executed a deed of gift of the bulk of his 
property in his favour and had put him 
in proprietary possession of it, and that 
subsequently on 13th January 1912 he 
executed a registered will by which he 
left the remainder of his property to liim. 
The defendant also stated that as a 
matter of fact he was the adopted son of 
Nihalo, and in proof produced a taluiat- 
nama or deed of adoption, executed on 
19th January 1913. The fact and legality 
of the adoption were denied. At the trial 
the defendants’ pleader stated that he 
did not wish to give evidence on the issue 
of adoption as he was prepared to stand 
or fall on the remaining issues. The Court 
of first instance held that the deed of gift 
was genuine and that it had been acted 
upon, and that under it the defendant 
had acquired full iJioprietary title and 

possession of tlie properties comprised in 

it. 


The plaintiff's’ 
will was that it 
say, mere ‘’waste 
before us it was 


plea with regard to the 
was "farzi,” that is to 
paper. ' In argument 
pleaded that inasmuch 
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as throughoufc the will the defendant was 
described as Nihalo’a adopted son, on 
failure of proof of the adoption the will 
musffail, because it was argued that the 
whole motive of making it was the fact 
of the defendant being believed to be the 
adopted son of Nihalo. The Court of first 
instance overruled this plea and held that 
it was the intention of Nihalo under this 
will to pass the remainder of his property 
to the defendant. On appeal the lower 
appellate Court found that the plaintiffs’ 
suit as regards all the property except 
that covered by the will was rightly dis- 
missed. With regard to the will that 
Court held that Nihalo made the will in 
the defendant’s favour, only qua adopted 
son, and as the plea of adoption had been 
abandoned, it held, purporting to follow 
two decisions of the Privy Council, Lali 
V. Al iirlicihar (l) and Fanindra Deb 
Baikal v. Bajeswar Das (2), that it was 
necessary to find what was the intention 
of the testator in making the gift under 
the will. In both these cases in the Privy 
Council it was held that under the cir- 
cumstances of those cases the fact that 
the donee was an adopted son was a con- 
dition precedent to his receiving the gift. 
In both cases it was found that if the al- 
leged adoption was not valid, the gift 
must fail. The question in every such 
case is whether the donee's right to suc- 
ceed depended on whether he had been 
sufficiently indicated, or whether he ac- 
tually and legally was, the “adopted 
son,” and whether the gift was made to 
him personally or only because he was 
believed to be the adopted son. In Fanhi- 
dra^ Deb Baikal v. Bajesioar Das (2) 
their Lordships of the Privy Council ad- 
mitted that 

the between what h description 

only &nd what is the reason or motive of a gift 
or bequest may oft'.n be very fine, but it is a dis- 
tinction which must be drawn from a considera- 
tion of the language (of thedocumeut) and sur- 
rounding circumstances.” 

Now in this case the facts are these: 
Nihalo had no childron of his own The 
defendant wlio was his nephew (or more 
accurately “wife’s brother ’s son”) lived 
with him apparently since his boyhood. 

Nihalo brought him up and got Iiim 
married and as has been mentioned above, 
on 15th December 1891, made a gift in 
his favour of the bulk of iiis xamindari 


( 1 ) 

(‘N 
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Iiropercy. since that time the nephew 
had been helping Nihalo in his business 
and living jointly vpith him. Then we 
come to the will executed 21 years after- 
wards, in which he bequeathed to him 
the rest of his property. At that time 
Nihalo s wife was dead, and he had no 

near relatives. As said before, he was a 
separated Hindu. It is contended that 
he did,not mean to leave this property to 
the defendant merely because he was his 
nephew and because he had lived with 

‘lie 

recipient of his bounty, but because he 
had adopted him and for no other reason. 
It seems to us that it would be pressing 
the principle laid down in the Privy 
Council rulings very far to hold that 
simply because in this will the donee is 
descrihed as an adopted son, it must be 
taken that the testator meant that unless 
in fact and law he was an adopted son 
he never meant him to get any beneht 
under the will. Under these circumstances 
we think that the Court of first instance 
was right. We allow the appeal, set aside 
the decree of the lower nppellate Court 
and restore that of the Court of first in- 
stance with costs, including in this court 
fees on the higher scale. 

V.B /e.k. Appeal allowed. 
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Richards, C. J. and Banerji, J. 

Bharat Indu and Plaintiffs— 

Appellants. 

V. 

Alahomcd AliiUafa Defendant 

— Respondent. 

Second Appeal No. 102 of 1917, Deci- 
ded on 4th January 1919, from decree of 

Offg. Dist. Judge, Farrukhabacl, D/. Gth 
September 19lt). 

Cosharer — Lambardar — Profits — Lam- 

bardar recovering rents is liable to account tc 

cosharers though not appointed when renlj 
bcc&ine due. 

If a lambardar after his appointment collect' 
tlio rent.s in respect of a particular crop he i! 
liable in respect of thorn to his cosharers iict- 
witbstanding that he had not been appointed 
lambardar when the rents actuallv fell due if ht 
actually realizes the rents, he is 'liable for the 
amount so realised. If be only recovers decrees, 
he is li.able for the amount realized under 
decrees or for the ascertained value of 
decrees. [P 393 C 

Surcudra Nath Sen — ior Appellants. 

S. Al. Sulaiinan—ioY Respondent. 

Judgment. — This ajipeal is connect 
with Second Appeals Nos. 103 and 1 
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of 1917. They arise out of suits for pro- 
fits brought against the lamhardar. It 
appears that the plaintiffs purchased a 
certain share on 22nd January 1912, and 
that under their purchase they were en- 
titled to arrears of profits. The defen- 
dant w'as appointed lamhardar on 5th 
February 1913. The plaintiffs claim 
profits for kharif of 1320 and Eabi and 
kharif in subsequent years. The Court 
of first instance granted the plaintiff a 
decree except in respect of kharif of 1320. 
The plaintiff appealed and contended 
that the expenses allowed by the first 
Court were too grait and that the per- 
centage on the gross rental allowed to 
him was too little. He also contended 
that he ought to have got a decree in res- 
pect of the kharif of 1320. The lower 
appellate Court upheld the decision of 
the Court of first instance on all points 
and dismissed the appeals. We may say 
at once that we agree with the Courts 

below, save in so far as they dismissed 

the plaintiff’s claim in respect of the 
kharif of 1320. The ground upon which 
both the Courts dismissed the plaintiff’s 
claim in respect of kharif of 1320 was be- 
cause the defendant had not been appoin- 

1-00 Til of kharif 

lo20 fell due. This view is, in our opi- 
nion, not correct. If the defendant after 

be had become lamhardar collected the 

rents for kharif 1320, he would be liable 

to the plaintiffs notwithstanding that hs 

had not been appointed lamhardar when 

the rents actually fell due. If he had 

actually realized the rents, he would be 

iiaole for the amount so realized If 

had only recovered decrees, he would e 

liable for the amount realised under thos 

decrees or for the ascertained value c 

■the decrees. Before deciding the appeal 

we refer the following issues to the Cour 
below: 

defendant realize any sum; 

1 respect of khari 

ld20? Were these sums realized afte 

he had been appointed lamhardar? (9 
Did the defendant obtain decrees after h 
had become lamhardar in resnect n 
kharif 1320? If so, how much Le° 
realized on foot of these decrees or migh 

by reasonable diligence have been realized 

iS) As the result of the findings on thes< 
issues, how much, if anything, is due t( 
the plaintiffs in respect of their shares o 
the klfarif of 1320? The parties may ad- 
duce evidence relevant to these issues. 


On receipt of the findings the usual ton- 
days will be allowed for filing objections, 

V.B./r.k. Issues remiUed. 
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Wallach, J. 

Badlu — Applicant. 

V. 

Swi^eror—Opposite Party. 

Criminal Revn. No. 305 of 1919, Deci- 
ded on 28th July 1919, from order of 

Dist. Magistrate, Fatehpur, D/- 5th June 
1919. 

Criminal P. C. (5 of 1898), S. 110— Ac- 
cused previously convicted but acquitted in 
appeal Acquittal cannot be questioned. 

person is being tried by a 
Magistrate under S. 110, and it U found that in 
a previous case of dacoity he was acquitted by 
the Court of Session, it is not for the Magistrate 
to question in his judgment the decision of the 
Sessions Judge. [p 394 q 4] 

/I. P. Dtf,he — for Applicant. 

Govt. Advocate — for the Grown. 

Judgment. — Badlu applies in revision 
seeking to have an order passed against 
him under S. 110, Criminal P, C., set 
aside. This order was passed by a Magis- 
trate of the First Class on 13th May 
1919 and was upheld in appeal by the 
District^ Magistrate of Fatehpur on ofch 
June 19l9. Ordinarily, I would not 
interfere in revision with findings of fact, 
but this case presents some peculiar 
features. It is argued on behalf of the 
petitioner that he has been greatly pre- 
judiced by the Court of first instance 
having been influenced adversely to tlie 
petitioner by a judgment of the Ad- 
ditional Sessions Judge of Cawnpore 
acquitting him (the petitioner) in a 
dacoity case on 29th September 1918. 
That the petitioner’s view in this respect 
is correct would appear from the follow- 
ing paragraph from the first Court’s 
judgment: 

“It would be bstter to say something regaiding 
the dacoity which occurred at Chak Jahaupm^ 
Police Circle Budki, on 31st May 1018. The 
dacoits carried away property to the value of 
Rs. <50: a part of the property was recovered 
from the possession of three of ILe accused and 
one of them, Bansi Singh, was made King’s wit- 
ness. The ca.se resulied in an acquittal on 20th 
September 1918 from the Court of the Additional 
Sessions Judge of Cawnpore, Khan Saba.dnr 
j\ruhammad Husain Sahib. The evidence on the 
record appears to be free from bias and mostly 
consisted of disinterested persons wlio had no 
motive to fabricate a false case, but the learned 
Judge came to the conclusion that no dacoity 
actually occurred and that the case for the pro- 
secution was the result of a conspiraev. An 
appeal against the order of acquittal of the 
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learned Judge could not be preferred on behalf of 
the Government, as the period of three months 
laid down by the Government of India for ap- 
peals against acquittals had expired." ^ 

The Magistrate was not justified in 
, importing this sentence into his judg- 
iment. It was nob (or him to question 
-in his judgment the decision of the Court 
of Session which had come to the con- 
clusion that the case then brought 
against the petitioner was false and the 
jresult of a conspiracy. His remarks that 
tlie appeal could not bo brought by the 
Tjocal Government within the time pres- 
cribed by law are futile. If the district 
authorities had moved in time and the 
Government had desired to file an appeal, 
they would have found no difficulty in 
carrying out their intention. I have gone 
through the evidence on the record, and 
I find that several of the witnesses 
against him in this case were witnesses 
against him in the Sessions case, in 
which their evidence was disregarded by 
the Sessions Judge, This has led me to 
go through the further evidence against 
the applicant on the record which, in my 
opinion, IS clearly insufficient to establish 
the case against him, a great deal of it 

consisting of inadmissible evidence. The 

first Court said in its judgment that it 
cannot act on the evidence of the Sub- 
Inspector. The reasons he has given for 
not doing so are sound. In my opinion 
the evidence on the record does not 
justify the orders passed by the Courts 
below, ior the above reasons tliis revi- 
sion must bo allowed and the orders of 
the Court below directing the applicant 

to enter into a personal bond and to 
give sureties must ho set aside. I am 
informed by the learned counsel for the 
applicant that the ajjplicant is in cus- 
tody. Ho must be released forthwith. 

Application alloiccJ, 
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TCTDBAhL, J. 

Emperor 

V. 

Lal — Accused. 

Criminai Ref. No. 070 of 191 A Dec 
dod on 4tii (Ictotier 19lS, by Hess, dudg 
Mainpiui. 

Criminal P. C. (1598). S. 5G2-Accused n. 
only cotiviclcd but sentenced — Provisions < 
S, 52G become inapplicable* 

Lerc a!i jiL-ciisod porsjn has notoulv loo 
•Dini-'tod hut .'^011 j.'ucod, tho provisional 
‘S. uGJ lieconie iu-ppliealile to ibo ca^o. J' M'Jl u : 


Satya Chandra Mukerji — for Opposite 
Party. 

Judgment. — This case has been refer- 
red to this Court by the learned Sessions 
Judge of Mainpuri. The facts are briefly 
as follows: Misri Lal, a young man, aged 
about years, a Jain by caste and also 
a karinda of a zamindar by profession, 

complainant Balkishen, an- 
other Bania, and induced him to make 
o\erto^ma gold chain and two gold 
rings. He then pledged the gold chain 
to another person. What happened to 
the gold rings is not known. Balkishen 
made a complaint. Misri Lal was put 
upon his trial. He put forward an absurd 
and childish defence. ‘The Magistrate 

found him guilty. He passed the follow- 
ing order: 

“I sentence him to six months’ rigorous im- 
prisonment and pAy Rs. 150 as fine. The accused 
is a young man of a respectable family and there 

is no previous conviction against him. I do not 

think a jail-life will ba suitable for him. There- 
fore, under S. 502, Criminal P. C., instead of 
sending the accused to jail, I order that if the 
accused c.vecutes a personal bond of Rs. 200, with 
two sureties of Rs. 500 each for keeping good 
behaviour for six mouths, bo be released on 
probation of good conduct. In default of pay- 
ment of fine tho accused is to undergo three 
months’ rigorous imprisonment. Out of the fine, 
on being realized, Rs. 80 to be paid to the com- 
plainant as compensation after the period of 
appeal." 

Tlie accused appealed to the Sessions 
Judge, who on the facts came to the same 
conclusion as the Magistrate and dismis- 
sed the appeal. He then submitted the 
record to this Court with a recommenda- 
tion that the sentence passed by the 
lower Court be set aside and a legal 
sentence be passed. It was quite un- 
necessary for the Sessions Judge to refer 
this matter to this Court. It was within 
his power on appeal to maintain the con- 
viction and so much of the sentence as 
was legal and to set aside the illegal 
portion of the Magistrate’s order. As the 
record however is before this Court and 
notice has issued to Misri Lal to 
show cause why the illegal part of the 
sentence should not bo set aside and a 
suitable order passed, I proceed to deal 
with tho case instead of wasting further 
time l)y sending it hack to the Sessions 
Judge. It is obvious that S. d 62 cannot' 
he applied, because tho Court has not' 
only convicted the accused but sentenced 
tiiin as well. So nuich of tho Court’s 
order as purports to have been 'passed 
under S. o*j 2 is, therefere, set aside. 
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There remains the question of sentence. 
The learned Sessions Judge is of opinion 
that the sentence inflicted on appellant 
was in any case very inadequate. It is 
true that the accused Misri Lai has been 
guilty of rather a mean act of disho- 
nesty. At the same time it is evident 
that he is not only young but also very 
foolish, for he promptly pledged the 
ornament to another man and his foolish 
act came to light at a fairly early date. 
As far as can be seen it is his first false 
step that he has made and it would not 
be wrong in the case to temper justice 
with a little mercy and to give him an- 
other chance in life. The present case 
will probably be a warning to him. The 
sentence imposed by the Magistrate is 
rigorous imprisonment for six months 
plus a fine of Es. 150. The sentence is 
one in which a term of imprisonment, 
however slight, must be imposed. I 
reduce the sentence of imprisonment 
from one of six months’ imprisonment to 
one of imprisonment for one day and 
substitute therefor an additional fine of 
rupees one hundred (Es. 100). I further 
direct that instead of Es. 30 being paid 
to the complainant for compensation, 
this sum be increased to one of Eupees 
fifty (Es, 50). I allow one week’s further 
time from the date on which this order 
reaches the Court below to pay the ad- 
ditional fine. As the accused is present 
in Court, I detain him in this Court till 
the rising thereof and thereby it will be 
Unnecessary for him to go to jail to suffer 
any further punishment. 

v.b./h.k. Sentence altered. 
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Lindsay, J. 

Jamil Ahmad — Applicant, 

V. 

Muham^nad Js/iaj/— Accused. 

Criminal Eef. No. G of 1919, Decided 
on 8th January 1919, by the Sess. -Judge, 
Cawnpore. 

Criminal P. C. (5 of 1898), S. 250— S. 250 
docs not apply to complaint under Work- 
man’s Breach of Contract Act S, 1 . 

A Magistrate has no jurisdiction, when dis- 
missing a complaint under S. 1, '-Vorkman’s 
Breach of Contract Act, to direct the complainant 
to pay compensation to tho accused. [P 390 C 1 ] 

Referring order.— This is an appli. 
cation for revision against an order of 
Mr. E. M. White. Joint Magistrate, 
Cawnpore, ordering the applicant to pay 
Es. 5 compensation at the time of dis- 


missing a complaint by the applicant 
under S. 1, Act 13 of 1859 (Workman's 
Breach of Contract Act). The order of 
the Magistrate purports to be under 
S. 250, Criminal P. C. That section 
begins: 

“If in any case instituted by complainant as 

defined in this Code a parsou is accused 

before a Magistrate of any oSence triable by a 
Magistrate ” 

An offence is defined as an act or omis- 
sion made punishable by any law for the 
time being in force. I am of the opinion 
(having regard to the list of punishments 
given in S. 53, I. P. C., and also on the 
ground of usage) that an order by a 
Magistrateunder S. 2, Workman’s Breach 
of Contract Act, requiring a workman to 
perform his service contract (or to repay 
the money) is not an order inflicting a 
punishment. The punishment only 
supervenes when such an order is dis- 
obeyed. This view has been taken by the 
Calcutta High Court: Bam Sarup Bhakat 
In the matter Eeference may also 

be made to Averam Das 2\Iochi v. Abdul 
Rahim (2). There are rulings of the 
Bombay and Madras High Courts which 
would suggest that those Courts also hold 
the same view: Emperor v. Dhoiidu 
Krishna Kamhhja (3), and King-Emperor 
V. Takasi Nakayya (4). No case of tlia 
Allahabad High Court to this effect has 
been cited. As the defect in the order 
of the^ Magistrate arises from what is in 
ray opinion, a defect of jurisdiction, I feel 
bound to report the case to the llon'ble 
High Court although cn its merits! do 
not think that the applicant has much to 
complain of. The Magistrate came to 
the opinion that tho allegation by the 
applicant that he had advanced the ac- 
cused Es. 28 to be repaid by Rs. 4 a 
month was probably false and merely a 
counterblast to the accused having sued 
him for wages. The Magistrate also 
found that even if this were not the case, 
there was no contract of sevvico base 1 on 
an advance and the case was merely one 
of a loan. For the reasons sl^atod above 
I direct that after obtaining the explana- 
tion of the Magistrate tiie case ho repor- 
ted to the Hon’ble High Court for its 
orders. 

Judgment. — For the reasons set out 
in Jih^e referring order of the Icauied 

(1) LlOOOl 4 C. W. X. 2.j3. ~ 

(2) tl9C0] 27 Cal. 131. 

(3) [19041 G Toai. L. R. 253. 

(41 [19013 -’4 Mad. G60. 
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/Sessions Judge I dire<^t that the order of 
the Magistrate by ‘which the accused 
Mohammad Ishaq was directed to pay 
Es. 5 compensation to the complainant 
be set aside. The money if paid will be 
refunded. 

V.B./r.k. Order set aside. 

A. I. R. 1919 Allahabad 396 (1) 

Ryves, J. 

Phool Singh and others — Appellants. 

V. 

Emperoi — Opposite Party. 

(Jriminal Revn. No. 626 of 1019, De- 
cided on 17th September 1919. 

Criminal P. C. (5 of 1898), S. 437— S. 437 
requires that notice to accused must be given 
before further inquiry is ordered. 

^ Before directing further inquiry under S. 4?7, 
Criminal P. C., the District Magistrate ought to 
give notice to the persons against whom he pro- 
poses to pass orders to show cause. [P 396 G 1] 

Sarkar Bahadur Johari — for Appli- 
cants. 

Asstt. Govt. Advocate — for the Crown. 

Judgment, In this case a Magistrate 
of the First Class took proceedings under 
S. 110, Criminal P. C , against five per- 
sons. lie ordered security to be taken 
from two and directed that the three 
others should be discharged under S. 190, 
I. P. C. The two against whom the 
order was made appealed to the District 
Magistrate. He set aside all the pro- 
ceedings of the learned Magistrate and 
ordered a re- trial of the whole case, i.e., 
olio case of the men who were discharged 
as well as of those who were bound over. 
He did this apparently without giving 
the three persons, who were not before 
him, an opportunity of showing cause 
aginst such an order. I would call the 
learned Magistrate’s attention to the 
ruling of this Court in Kharga Em- 
peror (l). It was laid down in that 
ruling that a Magistrate, before taking 
proceedings under S.437, Criminal P. C., 
should give notice to the persons against 
whom he proposes to pass orders to 
show cause. I thsreforo set aside the 
order of further inquiry so far as it con- 
cerns I’hool Singh, Desraj and /iaharya, 
If the ^lagistrate is of oi>inion that fur- 
ther action should be taken, he will do 
so alter giving these persons an opportiu 
nity of .showing cause. Let the record 
ho returned. 

T'. P.K. Order set aside. 

(Ij .\. I. H. lull All. 158=22 1. lS3=i^ 
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A. I. R. 1919 Allahabad 396 (2) ' 

Richards, C. J. and Rafique, J. 

Mt. Kulsumunnisa — Defendant — Ap- 
pellant. 

V. 

Kkaslat Husain and others — Flaintifife 

Respondents. 

Second Appeal No. 1415 of 1917, De- 
cided on 20th February 1919, from de- 
cision of Sub-Judge, Budaun, D/- 30th 
August 1917. 

— Village coming in- 
to hands of single proprietor— Custom comes 
to end— Re- growth has to be established. 

Once a village comes into the hands of a single 
proprietor with no cosharets, a custom of pre- 
emption which might have existed in the village 
comes to an end. Thecustom may grow up again, 
but its re-growth would have to be established 
by evidence. [P 397 0 1] 

Where it was proved that a village was owned 
by a single proprietor in 1842 and that no new 
custom had grown up till 1862, but there was an 
entry as to pre-emption in the Wajib-ul-arz of 
1865: 

Held', that the most reasonable inference 
under the circumstances was that the entry re- 
ferred to an arrangement between the cosbarers 
who bad subscribed to the Wajib-ul-arz. 

IP 397 0 H 

Iqbal Ahmad — for Appellant. 

S. M. Sulaiynan^ioi Respondents. 

Judgment. — This appeal arises out of 
a suit for pre-emption. The first Court 
found that there was no custom. The 
lower appellate Court reversed the de- 
cree and held that the custom prevailed. 
The Wajib-ul-arz of 1842 shows that 
there was then no custom in existence 
and there could be no custom then be- 
cause the village was owned by a single 
proprietor, who was entitled to sell his 
property to whomsover he pleased and 
his vendees would take unfettered with 
any right of pre-emption. No doubt 
a custom might gradually grow up if 
after the year 1842 the village became 
possessed by a number of cosharers. 
But this would bo a new custom and 
would require to be proved by evidence. 
The only dilTiculty we have in the pre- 
sent case is that there has been a find- 
ing by the lower appellate Court that 
the custom txists. So far as this is a 
finding of fact it is binding upon us in 
second appeal. We think however that 
under the peculiar circumstances of this 
case a question of law really arises. A 
perusal of the judgment of the lower 
api^ellate Court shows that the learned 
dudgo thouglU there might possibly have 
been a custom of pre-emption long prior 
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to the year 1842 which would spring up 
afresh every time that the property came 
into the hands of more than one co- 
sharer. This view, we think, is er- 
roneus. Once the property is in the 
hands of a single proprietor with no 
other cosharer the custom has come to 
an end. It may, no doubt, grow up again 
but its re growth would have to be esta- 
blished by evidence. It is admitted in 
this case that there was no evidence of 
the growth of the custom between 1842 
and the year 1862. It is quite clear that 
the entry in the Wajib-ul-arz of ^1865 
may either refer to an existing custom 
or to an arrangement between the co- 
sharers who subscribed to the Wajib-ul- 
arz of 1865. The proper attitude in 
which to approach the consideration of 
the case was to see which of these two 
alternatives was the most probable It 
seems to us that where it is clearly 
shown that in the year 1842 the pro- 
perty was owned by a single proprietor, 
the latter alternative is the only reason- 
able one. We allow the appeal, set aside 
the decree of the lower appellate Court 
and restore the decree of the Court of 
first instance with costs in all Courts, 
including in this Court fees on the higher 
scab. 

V B./r.k, Appeal allowed. 

A. I. R. 1919 -Allahabad 397 

Knox, J. 

Madho Applicant. 

v. 

Moti Chand — Opposite Party. 

Civil Misc. Appln. No. 261 of 1918, 

Decided on 29th January 1919, for trans' 

fer under S. 24, Civil P. C ,from Benares 
to Allahabad, 

Civil P. C. (1908), S. 24 — Transfer of case 
Case may be sometimes transferred on 
ground of convenience but it is no test by 
which transfer should be determined. 

The plaiatifi is the person to choose where the 

suit shall be brought provided that ho chooses a 

forum which the law allows him to choose and 
such an extraordinary-procedure as the removal 
of a case against the plaintiff’s will from the 
Court where he had lodged it should be suppor- 
ted by some good cause. [P 397 C 2, P 398 G 11 
The only good cause svliich depends upon the 
parties IS where the parties are willing and com- 
bined for some reason to ask that the case may 
be transferred to some other Court than that in 
which the plaintiff has instituted it. 

A case may sometimes be transferred on the 
ground of convenience of patties but this is not 

a case should 

be determined. [P 393 q 


Allahabad 397 

Damodar Das — for Applicants. 

Badha Kant Malaviya — for Opposite 
Party. 

Judgment.— This is an application 
under S. 24. Civil P. 0. for transfer of a 
suit which has been filed in the Court of 
the Subordinate Judge of Benares. The 
prayer is that the suit may be transferred 
to the Court of the Subordinate Judge 
of Allahabad. The suit apparently was 
filed in the Court of the Subordinate 
Judge of Benares somewhere in the year 
1917 and seems to have rested there 
until January of this year. The appli- 
cation is supported by an affidavit and 
the main ground really taken is that the 
trial of the suit at Allahabad will be 
less expensive, more convenient to the 
parties and also to the petitioners, and 
will be concluded in less time than at 
Benares. The petitioners, who have 
been arrayed as defendants in the Court 
of the Subordinate Judge of Benares are 
the so-called affidavit sets out, residents 
of Allahabad and carry on banking busi. 
ness at Allahabad. Some of the respon- 
dents also are residents of Allahabad 
and own considerable immovable pro- 
perty situate partly in the station of 
Allahabad and partly in the District of 
Allahabad. These respondents have not 
joined in this petition and from this it 
may be presumed that they do not concur 
m the allegation that the trial of the suit 
at Allahabad would be less expensive and 
more convenient to them and will he con 
eluded in less time than at Benares. All 
the properties mortgaged with the excep- 
tion of a small building worth, it is said 
some Es. 100, are situate in the district 
and town of Allahabad, It is upon this 
point that the learned vakil for the 
petitioners had laid very great stress. 

® ^ fcJ’Q fact 

that the main evidence in proof of the 

various questions that will arise in tlie 

suit will be of persons, residents in the 

town and district of Allahabad. He has 

Globed rulings by which he maintains that 

the convenience of the parties is or should, 

be the test as to where tho suit should! 

be tried S. 24, Civil P. 0., does not 

mention the words convenience of par 

ties^ anywhere. It is a well-known 

maxim of law that the plaintiff is the 

person to choose where his suit shall be' 

brought provided that he chooses a forum 

which the law allows him to choose. 

ihe transfer of a suit is an extraordinary 
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matter as I have already pointed out In 
the case of Sachendra Nath Miira v. 
Muhammad Uahihullah (l). I therefore 
hold that such an extraordinary procedure 
as the removal of a case against the 
plaintiff’s will from the Court where he 
liad lodged it should be supported by 
some good cause. The plaintiff is oppos- 
ing in Court the transfer and the ques- 
tion which arises for decision is whether 
I am to hold that ' the fact that a very 
large proportion of the property held by 
the defendants is situate in Allahabad 
and the residence of most of their wit- 
nesses is in Allahabad should be consi- 
dered good cause. Hitherto the trans- 
fers of cases have so far as I can find out 
depended much more upon the personnel 
of the Judge than the personnel of the 
parties. For instance a Judge finds him- 
self face to face with a case or cases in- 
stituted by his landlord and very pro- 
perly considers that it would be better 
that some person other than himself 
should try that case or cases; for reasons 
depending upon the personnel of the Judge 
it can easily be conceived whether it is 
better iov all parties if it can be done 
without inconvenience to any of them, 
that the case should be tried by the same 
Judge other than the Judge in whose 
Court the plaintff has instituted the suit. 

The only good cause that I can find at 
present which depends upon the parties 
■is where the parties are willing and com- 
bined for some reason to ask that the 
case may be transferred to some other 
'Court than that in which the plaintiff 
has instituted it. There are cases which 
have been cited to me which show that 
cases have Ijeen transferred for the con- 
venience ef the parties but it should not 
Jbo the test hy which a case is transferred, 
iln the present case it so happens that 
tlie file of the Subordinate Judge of 
Allahabad is so congested that a request 
has been made ijy the District Judge of 
AUaliahad that I should call in the Sub- 
ordinate Judge of ]\lirxapur and add him 
for the time being to the staff at Allaha- 
bad in order to facilitate the hearing of 
cases ill tlio Subordinate Judge’s Court. 
On the otlier hand the Subordinate Judge 
of Benares is not over pressed with work 
at the present time. He is an officer of 
experience and standing and has shown 
himself able to try difficult and compli- 
cated cases with ability. As this appli. 
(1) A. 1. K. I'JH All. 316=24 i. C. 707, ’ 


cation for some reason or another is op- 
posed and strongly opposed by the plain- 
tiffs Ido not think it is a case in which 
so far as has been at present shown to 
mel should interfere and transfer. The 
application is dismissed with coats. The 
costa to the plaintiffs in this Court will 
be taxedatRs, 100 (Rupees one hundred). 
Ihe stay order is discharged. 

V B./r.k. Application dismissed. 

A. I. R. 1919 Allahabad 398 

Ryves, J. 

Chauthi Ahir — Petitioner. 

V. 

Emperor— Opposite Party. 

Criminal Ref. No. 630 of 1919 De 
cided on 10th October 1919, by Sessions 
Judge, Baneres. D/- lat September 1919. 

Criminal P. C (5 of 1898), S. 250— Order 
must be passed simultaneously with order of 
discharge and not in separate proceedings. 

An order under S. 250 for compensation should 
be passed simultaneously with the order of dis- 
charge or acquittal and not in a separate pro- 
ceeding. LP39SG2] 

Order of Reference.— This is an ap- 
plication for the revision of an order of 
the District Magistrate of Jaunpur, re- 
manding a case to the Bench of Magis- 
trates who had passed an order for com- 
pensation under S. 250, Criminal P. C., 
without having recorded any objection 
which the complainant might have to 
make. The learned District Magistrate 
considered the defect in procedure as 
merely technical but in view of the rul- 
ings referred to in this application it 
must be held that the defect is material 
and cannot be corrected by a subsequent 
proceeding. An order under S. 250, 
Criminal P. C., should be passed simul- 
taneously with the order of discharge or 
acquittal and not in a separate proceed- 
ing. Moreover the applicant’s complaint! 
was found to be not merely frivolous and 
vexatious but absolutely ' false. It has 
been held that the provisions of S. 250, 
Criminal P. C., cannot be appropriately 
applied in such cases. The record will 
Ije submitted to the Hon'ble High Court 
with the recommendation that the order 
for compensation under S. 250, Criminal 
P. C., be set aside. 

Judgment. I accept the reference 
and set aside the order for compensation, 

v.b./r.k. Order set aside. 


MiiKKi SiKGH Y. Empbror (Eafiqne, J.) 

A. I. R. 1919 Allahabad 399 

Eapique, j. 

Manni Singh and oi/igrs— Applicants. 


Allahabad 399 


V. 

Emperoj — Opposite Party. 

Criminal Eevn. No. 443 of 1919, Deci- 
ded on 13fch August 1919, from order of 
Disfc. Magistrate, Etawah, D/- 17th June 
1919. 

Crimina! P. C. (1898), S. 110 —Evidence of 
both sides balanced —No bond should be 
taken. 

In a case under S. 110, Criminal P. 0,, if the 

evidence for the defence is as good as that for the 
prosecution, no bonds should be taken from the 
accused. [p ^qo C 1] 

J . M, Banerjee—iox Applicants. 

^.ssi. Govt. Advocate — for the Crown. 

Judgment. This is an application in 
revision from an order of the District 
Magistrate, dated 17th June 1919, con- 
firming an order of Thakar Pateshwari 
Prasad Singh, Magistrate, First Class, 
dated 28th May 1919. directing the ap- 
plicants to furnish security in different 
sums under S. 110, Criminal P. C. It is 
urged on behalf of the applicants that 
the learned Magistrate committed several 
irregularities in the proceedings that he 
held against them, under S. 100, Criminal 
P. C., and that the evidence for the 
defence with regard to the character of 
the app icants is just as good as. if not 
better than, that for the prosecution. In 
support of the first contention the learned 
counsel refers this Court to the order of 
the Magistrate made some-time about 2nd 
April 1919. Under that order the appli- 
cants were brought before him under a 
warrant instead of summonses. The 
learned counsel refers to the provisions 

P- C., where it is 
distinctly laid down that on information 

received a summons ‘shall" issue. It ig 
further urged that the learned Magistrate 
had made inquiries outside the Court and 
probably had formed his opinion before 
he comnaeneed the proceedings against 
the applicants In support of this con- 
tention the following sentences from the 

of the Magistrate are quoted; 

With regard to Raja Sahib's part in this T 

^out 0° my asking him 

about the character of these men that he men- 

^oned to me but I did not quite act on it. I had 

my own independent inquiries made from Pata- 

vTag:”-- 

There is some foundation for the con- 
tention of the applicants. However in 
the present case I think it desirable to 


consider w.hether the evidence justifies 
the order made by the learned Magistrate 
The evidence on behalf of the prosecu- 
tion may be divided into three heads 
namely, first, evidence relating to the 
association of the applicants with bad 
characters; secondly, the connexion of 
the applicants with certain dacoities, 
thirdly, the evidence with regard to their 
character, ■ Now with regard to the evi- 
dence as to the connexion of the appli 
cants with certain dacoities, the evidence 
IS obviously false. Some witnesses de- 
pose to the effect that they had seen some 
of the applicants either immediatelv 
before or after the commission of dacoit- 
les in Chandarpur and Juhika. They 
admitted in their evidence that they did 
not give this information to the police 
when the dacoities were under investi- 
gation. It IS hardly credible that the 

witnesses would have withheld the in 

formation_ from the police during the 
'“vestigat.on of the crimes, if thev Lily 
had seen the applicants in or about the 
scenes of the dacoities immediately before 
or after their commission. 

depose to havin« 
seen the applicants on one or two occasions 
taking food to or liolding conversation with 
with some people who have been recentlv 

convicted odaooity. Again the same remark 

applies to these witnesses that they dM 
not mention this fact to tho police either’ 
during the investigation or after the io 
vestigation of any of the dacoities com 
mitted recently in the district. Tho 

majority of the witnesses depose to the 

o oeral repute of the applicants. They 
all say that the applicants are of had 

character. The word used bv them is 
badmash.” The witnesses are a Sub 
Inspector of a Thaua other than that 

iTve the •'applicants 

live, the Naib of the Eaja of Jo,«amair 
pore, a Patwari and a tenant of the Ihija 
The nurnber of witnesses for the pro 
secution is 16 , two of whom only come 

HvT TiL "I’Pllcants 

ive. The others come from other neigh 
bonnng villages. On behalf of the de_ 
tvv°® -2 witnesses have been produced 

two of whom come from the village of 

the applicants and the others from neigh 
bouring villages Some of them are of 
good status ID life as far as monev goes 
All of them with one voice say that the 
applicants are men of good character and 
a groat many of them say that there is 
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Judgment. — The learned Sessions 
Judge of Saharanpur had in this case an 


enmity between the applicants and the 
Eaja of Jogamanpore. After carefully 
considering the evidence for both sides 
in the case I am compelled to come to the 
conclusion that the evidence for the 
defence is just as good as, if not better 
than, that for the prosecution. There can 
be no doubt that the present proceedings 
are due to the bad blood between the 
Raja and the applicants. I do not for a 
moment say that the proceedings have 
been initiated by the Raja and that he 
has procured false evidence. It is quite 
possible that his servants, knowing that 
the Raja is displeased with the applicants, 
have got up the case against the appli- 
cants either to please their master or get 
rid of men who would natui'ally beoubad 
terms with the servants of the Raja. It 
has been laid down in this Court more 
than once that in a case under S. 110, 
Criminal P. C., if evidence for the defence 
is as good as that for the prosecution, no 
bonds should be taken from the accused. 
I therefore allow the application, set 
aside the order of the lower Court and 
direct that if any of the applicants are 
in jail they should be set at liberty at 
once, and if anv or all of them have given 
bonds, those bonds should be discharged. 

v.R./R.K. Application allowed. 

A. I.R 1919 Allahabad 400 

Piggott, J. 

Hher Moham^nad Khan — Accused — 
Applicant. 

V. 

Empero) — Opposite Party. 

Criminal Revn. No. 409 of 1918, De- 
cided on 2nd August 1918, from an order 

of Sess. Judge, Saharanpur. 

(a) Criminal P. C (1898), S. 195(6) — Sanc- 
tion to prosecute — Superior Court is bound 
to entertain even belated application for re- 
vocation of sanction. 

Innsmucb as a persoa again-t whom an order 
is made under S. l'J5 has a statutory right to ask 
a superior Court to reconsider the order and to 
revoke the same if sufhclent cause is shown, the 
superior Court is bound to eutertaiu an applica- 
tion for revocation of sanction and to deal with 
it on its merits, even if that application Is be- 
lated. [P 400 C2] 

(b) Criminal P. C. (1898), S. 195-Whelher 
limitation for appeals applies (Qiiicrc). 

acre— Whether the period of limitation for 
criminal appeals is applicable to a proceeding 
under 3. 195 G). (.P 400 C 2] 

Satija Chandra — for Afipli- 

can t . 

E. M alcomson — for the Crown. 


appljcafcion before him under S. 195, 
01. 6, Criminal P. 0., against; an order 
represented to him as being an order of 
sanction under the same section passed by 
a Magistrate of the First Class subordi- 
nate to him. The person against whom 
that order had been passed had a statu- 
tory right to ask the Sessions Judge, as 
the superior Court, to reconsider the 
Magistrate a order of sanction and to 
revoke the same if it found that sufficient 
cause was shown. I think the learned 
Sessions Judge has been to some extent 
misled by the fact that one or more of 
the pleas taken before him were pleas 
against the regularity or validity of the 
order of sanction as passed. Even with 
regard to these pleas, it strikes me that 
the learned Sessions Judge took up too 
rigid and technical an attitude. If, 
as a matter of fact, the Magistrate’s 
order of sanction was bad in law, the 
sooner that point was adjudicated upon 
and settled by a competent Court, 
the better for every one concerned, and; 
the Sessions Judge could have passed ai 
formal order of revocation on the merei 
ground that the order, as it stood, was! 
irregular and likely to prove inopera-j 
tive. However this may be, there were! 
other pleas taken in the petition in thel 
Sessions Court which raised the ques-j 
tion of the propriety of the order,' 
apart altogether from its validity. This! 
was a question which the person in-i 
terested had a right to bring to the notice 
of the Sessions Court. The only reason 
given by the learned Sessions Judge for 
not looking into the matter from this 
point of view is that the application was 
in bis opinion belated. It was made to 
him within 21 days of the order com- 
plained of and he does not suggest that! 
it was barred by limitation. Even sup-j 
posing that the period of limitation pres- 
cribed for a criminal appeal be held ap- 
plicable to a proceeding under S. 195. 
Cl. G. Criminal P. C., I think the learned. 
Sessions Judge was bound to entertain! 
this application and to deal with it on its| 
merits. I set aside the order complained 
of and return the record to the learned 
Sessions Judge, with directions to restore 
it to its file of pending applications and 
to dispose of it according to law. 

V. L>./u.K. A pplication allowed.. 
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Mewa Eam V. Ganga Eam 


A. I. R. 1919’AIIahabad 401 

Rafiqge and Walsh, J.J. 

Mewa Bam Singh — Plaintiff — Appel- 
lant. 

V. 

Ganga Ham and others — -Defendants — 
Respondents. 

Second Appeals Nos. 548, 734 and 834 
of 1917- Decided on 8fch July 1919, 
against decision of Dist. Judge, Badaun, 
D/- 3rd February 1917. 

Transfer of Property Act (4 of 1882), 
S. 60 — Mortgage split up by mortgagee buy 
ing portion— Heirs are entitled to redeem 
their share. 

VVhen a mortgage is split up by the mortgagee 
buying up the equity of redemption from some of 
the heirs of the original mortgagor, any one q^the 
heirs of the mortgagor is entitled to redeem his 
share of the mortgaged property on the payment 
of a proportionate sum due on his share. 

[P 401 0 21 

S. Agha Haidat — “for Appellant. 

S. N. Sen^iot Respondents. 

Judgment.— The three appeals, Nos. 
548, 734 and 834 are connected and arise 
out of one and the same suit brought by 
Mewa Ram for redemption of 90 rtain 
property. The claim was resisted on the 
grounds, among others, that the suit was 
premature and that the mortgage sought 
to be redeemed was barred by limitation. 
The learned Munsif decreed the claim for 
redemption on the payment of Rs. 325, 
one-fourth of the mortgage money. Both 
parties. appealed to the Court of the Dis- 
trict Judge. The learned Judge varied 
the decree of the first Court by decreein^^ 
the claim of the plaintiff for some pro! 
perty in excess of that which was sought 
to be redeemed and upon payment of the 
full amount of the mortgage money 
There are three appeals before us, as 
already stated, from the two decrees of 
the lower appellate Court. No. 548 is the 
appeal of the plaintiff and the other two 
appeals are by Ganga Ram. the chief con- 
testing defendant in the case. We shall 

iT _ _ T", ■ I — . j — » together. 

Mewa Ram, the plaintiff, contends that 

the lower appellate Court should not 
have increased the sum for redemption or 
the property sought to he redeemed. He 
sued for the redemption of 2 biswas 
10 biswansis out of the mortgaged pro- 
perty, but when the ease went to trial 
before the first Court it was found that 
he was entitled to redemption of 1 biswa 
5 biswansis only, that is, one- fourth of the 
mortgaged property. If the learned Jud^o 
=of the appellate Court was of opinion 
1919 A/51 & 52 
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that he, Mewa Ram, was entitled to re- 
deem more than 1 biswa 5 biswansis, 
redemption should have been allowed on 
the payment of the proportionate sum 
payable on the property allowed to be 
redeemed. The learned Judge of the 
lower appellate Court seems to have al- 
lowed redemption to Mewa Ram of 8 1/3 
biswansis in addition to 1 biswa 5 bia- 
Vansis. The decree for redemption how- 
ever was granted on payment of Rs. 1,300 
the full amount of the mortgage money. 
The learned counsel for Mewa Ram is 
unable to explain how his client is en- 
titled to redemption of any property in 
excess of 1 biswa 5 biswansis. The 
learned counsel for Ganga Bam objects 
and we think rightly to that portion of 
the decree of the learned Judge of the 
lower appellate Court which allows Mewa 
Ram to redeem S 1/3 biswansis in addi- 
tion^ to 1 biswa 5 biswansis. The con- 
tention for Mewa Ram with regard to the 
amount payable by him is, in our opinion 
correct. Ganga Ram himself has been 
buying from time to time the equity of| 
redemption from the other heirs of the; 
original mortgagor. The mortgage seems! 
to have been split up. Mewa Ram is 
therefore entitled to redeem on the pay- 
ment of the proportionate sum due on his 
share. His share is one-fourth and there- 
fore he is entitled to redemption of 1 
biswa 5 biswansis on the payment of 
Rs. 325. 

In the other two appeals the prin 
opal points urged are that the suit 
of Mewa Ram is premature inasmuch as 
one of the conditions of the deed of 
mortgage is that redemption will onlv 
be allowed in the month of Jeth ; that 
no tender was made by Mewa Ram in 
the month of Jeth and hence the suit 
IS premature and ought to fail. The 
second contention on behalf of Gan^^a 
Ram is that the claim of Mewa Ram 
for redemption of the mortgage of 1S50 
is obviously barred by limitation, unless 
he can show that there was an ac- 
knowledgment before the expiry of the 
limitation period by the mortgagees or 
their legal representatives ; that Mewa 
Ram has not proved the acknowledgment 
of at least some of the legal representa- 
tives of one of the mortgagees. Hence 
the claim is barred by limitation. In 
support of the first contention the 
ca se of Gokul S incih v. Saheb Sivoh fl) 

(1) [1917] 33 I. C. 1G2. ' 
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is oUed^ We think that the facts of 
that case are quite different from 
those of this. In the preseet case the 
plaintiff came into Court on the allega- 
tion that the mortgage had been satis, 
tied by the usufruct of the property long 
before the suit. As to the plea of limi- 
tation, we think that the wajibularz was 
attested by Shib Lai, one of the original 
mortgagees, and by the two major sons 
of Kh^ Karan. Under these circura- 
sbances^we think that the claim is nob 
barred by limitation. The suit is that 
the appeals of Ganga Ram fail with the 
exeception of the objection as to the re- 
demption of 8 1/3 biswansis in excess of 
1 biswa 6 biswansis ; and the appeal of 
Mewa Ram succeeds with regard to the 
amount of redemption money. We ac- 
cordingly modify the decree of the lower 
appellate Court by decreeing the claim 
of Mewa Ram for redemption of 1 biswa 
5 biswansis on the payment of Rs. 325. 
The appeal of Mewa Ram is therefore 
allowed with costs. The appeals of 
Ganga Ram fail with the exception of the 
modification above mentioned. With 
regard to the costs of the appeals of 
Ganga Ram, that is Appeals Nos. 734 and 
834. we direct that the parties should 
receive and pay costs in proportion to 
success and failure. We understand that 
in pursuance of the decree of the lower 
appellate Court the appellant has already 
paid into Court a sum in excess of that 
now awarded by this Court. Such excess 
must therefore be repaid to him and he 
will be entitled to redemption forth- 
with. 

v.IS./r.K. Decree modified. 

A. I. R. 1919 Allahabad 402 (1) 

Ryves, J. 

Dharam Deo Punf/cj;— Applicant. 

V. 

Emperot — Opposite Party. 

Criminal Revn. No. 5-10 of 1919, De- 
cided on 11th October 1919, against order 
of Dist. Magistrate, Oha/.ipur, D/-Gth 
August 1919. 

Criminal P. C (5 of 1898), S. 437-Before 

ordering further inquiry notice must be 
given to accused. 

Before further inquiry c.in bo ordered under 
S. 437, Criminal 1\ C., nctico must be given to 
the person who has been discharged. [P 402 0 2] 

J. N. Misra— (or Applicant. 

Asat. Goct. Adcocate^ior the Crown. 

Judgment. — This case must go back, 
because under tbe rulings of this Court, 
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1 invite the learned District Magistrate’s 
attention to one of them, Kharga v. 
Emperor (l) it is necessary to give notice 
to the person who has been disoharged 
under S. 437 before further inquiry can 
be ordered. If therefore the District 
Magistrate is still of opinion that further 
inquiry under S. 109 is necessary, (sic) it 
seems to me on a perusal of the judgment 
^f the Magistrate himself that he has pro- 
bably arrived at the right conclusion. 
Bub this however is a matter entirely 
discretionary with the District Magis- 
trate. f 

v.b./r.k. Order accordingly . 

(1) A. I. R. 1914 All. 168=22 I. 0. 183=36 All- 
147. 

A. I. R. 1919 Allahabad 402 (2) 

Banerji and Piggott, JJ. 
Niranjan Singh — Defendant— Appel- 
lant. 

V. 

Kundan Singh and others — Plaintiffs 
— Respondents. 

First Appeal No. 5 of 1919, Decided 
on 29th July 1919, from the order of the 
Dist. Judge, Jhansi.D/- 20-11-1918 

Civil P. C. (5 of 19081, S. 20 {c)-Accounts 
— Suit for, must be instituted in Court where 
business was carried on unless otherwise 
stipulate^. 

In the absence of proof of an agreement that 
accounts should be taken elsewhere a suit for the 
taking of accounts of a partnership should be 
instituted in the Court within whose jurisdiction 
he business of the partnership was carried on. 

IP 403 C 1] 

K. N. Katju—iov Appellant. 

T. N. Chadha—lor Respondents. 

Judgment. — Theonly question in this 
appeal is whether the Subordinate Judge’s 
Court at Jhansi had jurisdiction to enter- 
tain the suit. Tlie parties entered into a 
partnership to carry on business at a 
place called Jwalagiinj in tbe District of 
Jalaun, which is within the jurisdiction 
of the Court of the Subordinate Judge at 
Jhansi. The partnership came to an end 
before the institution of tlie suit. The 
claim was that an account of the partner- 
shi{' be taken and the balance which 
might be found due may be awarded to 
the plaintiffs. Defendant 1, who is the 
principal defendant in the suit, contended 
that there was a contract between the 
parties that the final accounts should be 
rendered at Gawnpore and payments 
should be made there and that the Jhansi 
Court had therefore no jurisdiction to 
entertain the suit. The Court of first in- 
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stance found in tiis favoiir and dismissed 
the suit. The learned Judge set aside 
the order of dismissal on appeal and re- 
manded the case. The learned Judge 
was in our opinion right in holding that 
as the partnership business was carried 
on within the jurisdiction of the Court at 
Jhansi, the cause of action arose within 
that jurisdiction and the suit was main- 
tainable in that Court. No doubt if 
there was a specific contract between the 
parties that the rendition of accounts and 
the final settlement thereof should take 
place at Cawnpore and that payments 
should be made there and not at the place 
where the business was carried on, the 
Court at Jhansi would nob have jurisdic- 
tion, But in the present case it has nob 
been sabisfactorly established that there 
was a contract of the description alleged 
by the defendant. The learned Judge 
came to no definite finding on the point, 
though it seems from his remarks that he 
was not inclined to accept the view of 
the learned Subordinate Judge. We have 
looked into the evidence and we are un- 
able to say that the evidence is so clear 
and satisfactory as to w^arrant the con- 
clusion that the contract between the 
parties was that accounts should be taken 
at Cawnpore and Cawnpore only and that 
payments should be made there. In this 
view we think the order of the Court 
below remanding the case is correct. We 
accordingly dismiss the appeal with costs, 
including fees on the higher scale. 

V . B . / R . K . Appeal d i sm i ssed . 
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Judgment. — We think there is nd'forcQ 
in this appeal. A preliminarj^ decree 
for partition w^as made and a Commis- 
sioner was appointed to make the parti- 
tion. He submitted his report on 29th 
January 1917 and- on that date the Court 
ordered that the parties should file objec- 
tions, if any, within ten days. Notice of 
this order was given to the pleaders for 
the parties. The lOfch February 1917 
was fixed for hearing. On that date the 
defendant-appellant, who had not filed 
any objections within the. ten days, put 
in a petition of objections- The Court 
declined to hear them and made an order 
accepting the Commissioner’s report and 
made a final decree. It is contended that 
the Court had no power to fix any parti- 
cular period for the filing of objections 
and that it was bound to hear and decide 
them before it made its final decree. We 
de not agree with this contention. The 
Court bad inherent power to fix a time 
within which objections were to be filed 
and if its order was not complied with 
the Court was fully justified in refusing 
to hear the objections. The Court was 
never asked to extend the time for the 
filing of objections, nor was it asked'to 

1 ^ A— \ dismiss the ap. 

peal with costs, including fees on the 
higher scale. 

v.B./r.k. Appeal dismissed. 

A. I, R. 1919 Allahabad 403 (2) 

Walsh and Eyves, JJ. 

Jai Chand Plaintiff — Appellant. 
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Banerji and Lindsay^ JJ. 

Sirajiuldin — Appellant. 

v. 

Shav fuddin and othevs — Respondents 

First Appeal No. 158 of i917 Decided 
on 26th February 1919, from decree of 
Sub-Judge. Agra, D/- 10th February 

^ I4-Parlition 
suit Time fixed for filing objections to Com- 
missioner s rport-Court can refuse to hear 
objections filed beyond time. 

In a partition suit the Court has inherent 
power to fix a time within which objection to the 
Commissioner s report are to be filed and if its 
order is not complied with the Court is fully 
justified in refusing to hear the objections. 

A7 • r, , , [P 403 C 2] 

^arain Frasad Asthajia—tox Appel 
lant. 

8. K. Dar ana Baleshwari Prasad— 
for Respondents. 


Despond- 
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Ginvar Singh— Deiena-dnt - 

ent. 

Second Appeal No. 321 of 1917 Deoi 

ded on 17th June 1919, from decree of 

om. O. 0. Judge, Cawnpore, D/- 13th 
December 1916. 

- Defendant set- 
ting up title by adverse possession— He can- 

not contend ,n appeal that license pleaded 

tiL*^ ^ proved nor its revoca- 

lu a suit for ejectment the plaintia's case was 
that the defendant had been put i„ possessien 
for certain purposes by leave and license, The 
defendant denied the license and set up an ad- 
verse title, but inappoil to the High Court it 
was urged on his behalf that it was lot proved 
th«t the license was ever granted or revoked* 

Held: that the plaintiff having ba^ed his ’ c ue 
upon the license, from tlie moment the defend 
ant repudiated the license and set up adverse 

possession, H was no longer possible for^him to 

rely upon the license, or to deny its levoca^inn 
and that his position was that of a trespasser 
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without any defenco unless he established his 
title by adverse possession. (.P 404 C 1] 

(b) Adverse Possession — Burden of proof — 
On plea of adverse possession by defendant 
burden is not on plaintiff but on defendant 
to prove adverse possession — Evidence Act 
(1 of 1872), Ss. 102 and 103. 

On the defendant’s plea of adverse possession 
the lower appellate Court, holding that the onus 
lay on the plaintiff to prove not only his title 
but also bis possession within 12 years of the 
suit, dismiseed the suit. In appeal to the High 

Court: ' ^ ^ 

Held: tliat the decision of the lower appellate 

Court was erroneous in law, which was that the 
onus of establishing a title to property by reason 
of possession for a certain stipulated period lay 
the person asserting such possession. [P 404 C 2J 

Tej Bahadur Sapru—(ov Appellant. 

Baldeo Bam Dave and Sureyidra Nath 
Sen— for Respondent. 

Walsh, J.— This appeal mush succeed. 
The plaintiff is the zamindar of the vil- 
lage, and his title has been held establish- 
ed in both Courts. He alleges that the 
defendant was put in possession for cer- 
tain purposes unnecessary to mention, 
by leave and license. The defendant de- 
nied the license in his written statement 
and set up an adverse title. ^Ir. Baldeo 
Ram for the defendant says that it is nob 
proved that the license was ever granted 
or revolted. In our opinion that is now 
immaterial. The plaintiff based his case 
upon it and from the moment that the 
defendant repudiated the license and set 
up adverse possession, it was no longer 
possible for the defendant to rely upon 
the license or bo deny its revocation. He 
was in the position of a trespasser with- 
out any defence to the suit, unless he 
succeeded in establishing his title by ad- 
verse possession. With reference to that 
part of the case. I propose to cite two 
jtassages from the judgment of the lower 
appellate Court. Having held that the 
plaintitf had shown title the learned 
Judge said ; 

"It is equally obvious that the appellant failed 
to substantiate his allegation of adverse por^ses* 
sion. It was not at all asserted when the title of 
the /iiinindar was denied and his own asserted.” 

This being so, there is no finding of 
adverse possession and in our opinion the 
defence fails and the plaintilT is eubitled 
to succeed. The reason why the Judge 
in the lower aiipollabe Court gave judg- 
ment for the defendant is contained in 
the following words which T propose to 
ciuote, for the reason that, in my opinion 
a false impression of what is the actual 
law has prevailed for a very considerable 
ime in the lower Courts There is at 


least one authority in the Law Reports 
of this Province by which the lower 
Courts, unless they happen to be familiar 
with the Privy Council decisions, may 
reasonably hold themselves bound, and it 
is high time that a clear indication was 
given as to the actual law as it stands at 
the present moment in this Province, as 
bhroughtout India upon this question. 
The learned Judge says; 

In this case which was an action for eject- 
ment, where the defendant advanced the plea of 
adverse possession, in my opinion the onus lay 
on the plaintiff-respondent to prove not only his 
title but also his possession within 12 years of 
the suit. It was held in Inayat Huisain v. Ali 
Husnain (1) that the plaintiff should lay the 
foundation for his case by proving that he was 
in possession of the land within limitation.” 

In our view that is not the law and 
never has been the law in this or in any 
other Province in India. The matter 
was recently made perfectly clear by an 
important decision of the Privy Council 
reported as Secy, of State v. Chelihani 
Rama Ua.o (2). The importance of that 
deeision is this. The Madras High Court 
in that particular case had followed a 
view which the Madras Court had been 
taking from time to time since the year 
1885; the same view apparently as that 
wliich is declared in Inayat Husen v. Ali 
Ilusein (1). namely, that in a suit by an 
owner of property for possession, to 
which Art. 144. Lim. Act, applied, the 
plaintitf had to show what is called a 
subsisting title. The Privy Council over- 
ruled that decision and in doing so 
deary overruled the three antecedent de- 
cisions of the Madras High Court cited 
and relied upon in the judgment of the 
Madras High Court which was under re- 
view, and they did so in language con- 
tained in the opinion of Lord Shaw which 
to our mind is as binding upon us and 
upon inferior Courts of this Province as 
any Statute caTi be; 

“There Lordships, says Lord Shaw, are of opi- 
nion that the view thus taken of the law is er- 
roneous. Nothing is better tban that the onus of 
cslahiishiug title to property by reason of posses- 
sion for a certain requisite period lies upon the 
person asseiiing such possession. It is too late in 
the day to suggest the contrary of this proposition. 
If it were not correct it would be open to the pos- 
sessor for a year or a day to say; ‘Tam here, bo 
your title to the property over sogood, you cannot 
turn mo out until you have demonstrated that tho 
possession of myself and my predecessors was not 
long enough to fulfil all the legal conditions.” 
Such a singular doctrine can be well illustrated by 

^ U) ’^0 All. 

{2).\. I. R. 1916 P. C. 21=^35 I.C. 902=13 
1. A. 192=39 Mad. C17 (P. C.). 
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the case of India. . . It would be contrary to all 
legal principles thus to permitthe sc^uatter to put 
the owner of the fundamental right to a negative 
proof upon the point of possession.” 

We hold ourselves bound by that de- 
claration of the law and compelled to say 
that Inayat Husen v. Ali Husein (l) and 
similar cases are no longer law, and inas- 
much as the lower appellate Court has 
held itself bound by Inayat Hzisen v. Ali 
Husein (l), we must reverse its decision. 

I now propose as shortly as I can in 

justification of our view that the law is 
really settled and has only become un- 
settled by misunderstanding, to mention 
the history of the authorities upon this 
subject. The point arose in Parmanand 
Miser v. Sahib' Ali (3), where it was dis- 
posed of by a three Judge Bench. It is 
important to observe that the character 
of the suit in that case was one to which 
Art. 142, Lim. Act would have applied. 

There is a clear distiuction, they said: 
as to^ the onus of proof between cases where a 
plaintiff sues for possession of land by redemp- 
tion of mortgage and cases where the defence to 
a suit for possession of land is twelve years’ 
adverse possession by the defendant. In each 
case the plaintiff must plead his title, and if 
that title is in issue, he must make it out by at 
least prima facie evidence before the defendant 
can be put to proof of his defence. Where the 
defence is twelve years’ adverse pos.session, the 
defendant must plead and make out the title he 
alleges, and thus show that the title of the 
plaintiff, which -otherwise had been proved or 
admitted was lost.” 

InJafar Hiisain v. Mashuq Ali (4) 
fche same question as to burden of proof 
in cases of adverse possession arose in a 
suit to which also Art. 142 of fche present 
Acfc would have been applicable, and the 
Chief Justice in his judgment in that 
case again made fche matter perfectly 
clear. He said: 

^ are satisfied that where a plaintiff comes 
mto Court alleging that he has bsen dispossessed 
withm limitation, and when the defence is ad- 
verse possession, the question of limitation be- 
comes a question of title; the plaintiff must at 

east give some prima facie evidence to satisfy 
the Court m the first instance that he was in 
possession withm twelve years befor the defen- 
dant can be called upon to make out his defence 
of twelve years’ adverse possession.” 

_ Whether the expression that fche ques- 
tion of limitation becomes a question of 
title is accurate or not, that case makes 
it quite clear that there is a clear dis- 
tinction between eases such as those 
covered by Art. 142 whore fche plaintiff 
claims po ssession by reason of disposses- 

Ta) [1889] 11 All. 4.^S. ~ 

(4) [1892] 14 All. 193. 


sion, and cases such as those covered by 
Art. 144 where fche plaintiff stands upon 
his title and leaves the defendant to show 
that he has lost it. And the decision 
which I have just cited from I. L. R. 14 
Allahabad: Jafar Husain v. Mashuq Ali 
(4) was itself based upon a decision of 
fche Privy Council reported ' Mohima 
Chunder Mozoomdar v. Moliesh Chunder 
Neoghi (5), where their Lordships held: 

“That the claimants had shown that they were 
formerly proprietors of fche laud to which they 
alleged title but they had been dispossessed some 
years before fche suit was brought by them and 
the land was occupied by the defendants who 
denied their title. That being so, the burden of 
proof was on the claimants to prove their pos- 
session at some time within the twelve years 
next proceeding the suit.” 

Theaefcion being one to which Arfc."l42, 
Lim. Acfc, applied, it was on fche claimants 
or plaintiffs to prove their possession at 
some time within the 12 years. The 
reasoning of that decision, if it is not 
presumptuous to sa y so, is quite clear. 
Where a plaintiff comes into Court com- 
plaining of dispossession, and founds his 
cause of action upon a specific act of the 
defendant of that kind, it stands to 
reason that inasmuch ‘as he is compelled 
to establish a cause of action of some 
kind, within limitation he must show 
that he was in possession within limi- 
tation; otherwise he could not have been 
dispossessed, and dispossession is the 
grievance of which he complains. So that 
in our opinion at any rate down to the 
year 1897 the law as enunciated by this 
Court was based upon the decision of the 
Privy Council and ought to have been ac- 
cepted without covfcroversy. Unfortu- 
nately a case crept into the Law Reports 
which is difficult to explain and certainly 
nevershould have been reported, namely, 
the case upon which the learned Judge 
has acted in this particular decision. That 
is the case of Inayat Husen v. Alt Husen 
(1). We are not concerned to say whe- 
ther or not the case in point was rightly 
decided, but the vice of tlie decision is 
contained in a sentence in the judgment 
which I propose to quote and which un- 
fortunately formed a prominent feature 
of the head-note. 

is conteii'leci;' said the Court “that 

the suit is governed by Art. H4 and 

the burden of proof was on the defendants 
to establish adverse possession alleged by them, 
in our opinion in every suit for pos.=cssion, the 
pla intiff m ust prove not only a legal title to 

(5) [1SS9] IG C.i!. 473=1G I. A. 23 {P.C.) 
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poBseasion, but a subsisting title not barred by 
the law of limitation." 


Where that statement of the law came 
from it is impossible to say. It is suffi- 
cient to say that it is inconsistent with 
the Privy Council decision in Mohima 
Ghander Mozoomdar v. Mohesh Chunder 
Neoghi (5) and has been definitely over- 
ruled by the Privy Council in Secy, of 
State v. Chelikani Bama Bao {2). In- 
asmuch' as the attention of the Privy 
CouuciL . was directed to the several 
Madras decisions it is not likely that 
Inayat Husen v. All Husen (1) was cited 
to thorn. It so happens that each of us 
sitting alone on different occasions has 
taken the same view of the law as we 
think is now established. I happen my- 
self to have expressed my opinion in a 
judgment which was reported as Muham- 
mad Kamil v. Habihullah (6), where the 
District Judge h?d taken the same view 
as the District Judge in this case and 
had based himself upon the same autho- 
rity; and recognizing the danger of hold- 
ing this view I went out of my way to 
point out that the Privy Council had 
really removed all possible misunder- 
standing upon the question and that any 
cases in this country which had laid 
down the law to the contrary must be 
taken to be no longer binding. I ob- 
serve that in his supplement to the most 
recent addition of his book Mr. Rustomji 
refers to that report and says that ray 
observation must be received with some 
degree of caution. I hope that advice will 
always be followed with every observa- 
tion of mine which happens to find its 
way into reported cases. The only value 
of a reported case is the bearing of the 
principle enunciated upon the particular 
facts of the case and, therefore the ob- 
servations in the judgment must always 
be received and examined with a degree 
of caution. But inasmuch as what I said 
has been referred to in the text-book 
in (jnestion, I have taken tlie trouble 
<agaia to review the citation of cases in 
Mr. Rustomji ’s note an! the various 
decisions on which I had arrived at the 
conclusion I had formed. 1 cannot find 
anytliing in l\rr. Rustonjji’s note to shake 
the view which I have expressed more 

than once that the Privy Council doci- 

% 

sion in Secy, of State v. Chclibaui liarna 
Jiao (2) luLs in effect ovorrulel the 
Madras cases and Tnayai [Iw^cn v. Ali 

(G) [l',)17] 37 1. 0. 7UI. 
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Husen (l). And I think it is not saying 
too much to ask the inferior Courts, 
when this question arises again, as it 
undoubtedly frequently arises, to pay 
attention to these observations and to 
examine the Privy Oounoil decision and 
no longer to hold themselves bound by 
the decision in Inayat Husen v. Ali 
Husen (l). 

Ryves, J. — I agree generally The 
finding of the lower appellate Court is ; 

The fact remains that the plaintifl is the 
zamindai and the defendant has been in long 
possessicn of the land." 

It has also found that the possession 
of the defendant has not been proved 
to have been adverse. That being so, 
it seems to me that since the publication 
of the ruling of the Privy Council re- 
ported as Secy, of State v. Chelihani 
Bama Bao (2), the plaintiff must suc- 
ceed inasmuch as the defendant has failed 
to prove his adverse possession. I con- 
cur in the order proposed. 

By the Court. — For these reasons our 
order is that the appeal must be allowed 
with costs, including in this Court fees 
on the higher scale. 
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TUDliALL AND RAFIQUE, JJ. 

Bal Krishna Das and another — Plain- 
tiffs — Appellants. 

V. 

[lira Lai and others — Defendants — 
Respondents. 

First Appeal No. 11 of 1916, Decided on 
22nd October 1918, from decree of 
Sub-Judge, Benares. 

Hindu Law — (Alienation — Rule limiting 
sale for discharge of valid debt to extent of 
debt only is not applicable to property which 
cannot be sold piecemeal. 

Where rule limiting the sale of property for the 
discharge of a valid debt to only so much as is 
commensurate with the amount of the debt, has 
no application in the case of a bouse which is an 
indivisible parcel of property that cannot be sold 
piecemeal. Where a daughter, in order to dis- 
charge her fatlier’s debt, sold a hoij-e inherited 
from liim, and reali/'- d a sum much in excess of 
the ameunt of the debt; 

Held: tliat the sale was not invalid. 

[P 403 C 1] 

Sital Prasad Ghosh and Lalit Mohan 
Ba nerjec — for .Vi'pellants. 

Tej Bahadur Sapru,B- O'Conor 
and Ilarendra Krishna- Muherjec — for 
Respondents. 

Rafique, J . — The following pedigree 
will explain the right under wdiich the 
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plaintiff has com’e into Court for the re- liefs that he seekaf^ " 

MILKHI MALL 

I 

Balakram 


Jiwan Mall Gokul Oband 


Ram Narain, Ramjas=Hardei Bansi, 

issueless widow issueless 

[ 

Mt. Lakhi Bibi (daugbfcer) 
=Sanwal Das (husband) 


I 


Mt. Kasbidoi Mb. Gulab Dei, 

( • defendant 1 

Bal Kishen Das ) 

plaintiff | | 

Ram Kishun, died Sri Kishen, defendant 2 


I 

Mool Ghand 
issueless 


Madan Mohan 

I 




Kishen Gbaud, 
isSiieless 


Ramjas was the maternal great-grand- 
father of the plaintiff. Ramjas died in 
1853 leaving him surviving a widow, 
Mt. Hardei Bibi, and a daughter, Mb. 
Lakhi Bibi, He left no male issue. 
According to the evidence in the case he 
died possessed of a house in Cotton 
Street, Calcutta, and certain moveables. 
Soon after his death his widow and daughter 
left Calcutta and took up their residence 
in Benares. Mb. Hardei Bibi die! on 
15th June 1869. In 1888 the village 
Malyani was mortgaged to Mt. Lakhi 
Bibi by Sadanand Misra. Ten years 
afterwards on 7th July 1898 the village 
was sold to Mt. Lakhi Bibi. On 6th 
May 1900 she mortgaged it to one Nur 
Mohammad in lieu of Rs. 20.000. The 
money was ostensibly raised to help 
Gopi Nath, a friend of her husband, 
Sanwal Das. The mortgage to Nur 
Mohammad was a simple mortgage. He 
sued on foot of the mortgage to recover 
the money due on it. The claim was 
brought against both Mt. Lakhi Bibi and 
her husband, Sanwal Das. The latter, 
it may be mentioned here, pleaded inter 
alia that his wife had no interest in 
the village of Mahrani and could not 
create a valid mortgage on it. He claimed 
the village as his own property. The case 
•was however compromised and a decree 
was passed on 2nd May 1905 under 
which Nur Mohammad was put into pos- 
session of the village as a usufructuary 
mortgagee. Mt. Lakhi Bibi died on 23rd 
April 1906. Ram Kishen, the cousin of 
the plaintiff, died on 17th April 1910, 
and Sanwal Das. the maternal grand- 


father of the plaintiff, died in 1909 
Mt. Lakhi Bibi had before her death sold 
the Calcutta house of her father on 7fch 
March 1878 to Mts. Dhani Bibi and Soui 
Bibi for Rs. 19,500. According to the 
recital in the deed and the pleas in de- 
fence, the house was sold to pay off the 
debt of Ramjas. ^ 

^ On 16th January 1911 the plaintiff Ijal 
Krishna Das instituted the suit out of 
which this appeal has arisen, for the ^re- 
covery of l/3rd of the house and village 
on the allegition that the sale of the 
house by Mt. Lakhi Bibi was invalid and 
made for no legal necessity and that 'the 
village Mahrani had been purchased by 
her out of the funds left by Ramjas and 
that the mortgage created on it by Mt, 
Lakhi Bibi was also of no validity as 
against him, inasmuch as it was not 
created for legal necessity. He implead- 
ed as defendants in the case the repre- 
sentatives of the original vendees of tihe 
house and Nur Mohammad, the mort- 
gagee, as also his aunt Mt. Gulab Dei and 
his surv'iving cousin Sri Kishen. Tim 
claim against his aunt and against bis 
cousin was for moveables an l a grove 
alleged to . have belonged originally to 
Ramjas. During the pendency of the 
suit ao:tnpromise was entered into bet- 
ween him on the one side and 'Mt. Gulab 
Dei and Sri Kishen on the other. Under 
the said cempromise the plaintiff with- 
drew his claim as to moveables and the 
grove against Gulab Dei and Sri Kishen 
and they on their side relinquished their 
right in the 2/3rd3 of the Gilcutta house 
and the village Mahrani in favour of the 
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plaintiff. The latter then applied to the 
lower Court for amendment of the plaint 
asking that his claim should be extended 
to the entire house and the village against 
the other defendants. The lower Court 
disallowed his prayer, but on appeal to 
this Court the plaintiff was permitted to 
amend his plaint. The case therefore 
went to trial as against the other defend- 
ants in respect of the entire house and 
the village. After carefully considering 
the evidence produced by the parties be- 
fore it, the lower Court held that the 
Calcutta house had been sold by Mt. 
Lakbi Bibi for legal necessity and that 
the village of Mahrani was purchased by 
her out of her own funds and mt out of 
any left by Ramjas. The claim was ac- 
cordingly dismissed. The plaintiff has 
come up in appeal to this Court and 
challenges the findings of the Court be- 
lovv against him. The other appellant 
liar Krishna Das is a transferee of a 
portion of the interest of the plaintiff’ and 
hence appears on the record. It is said 
that he purchased a portion of the in- 
terest of the plaintiff subsequent to the 
decree of the lower Court but before the 
filing of the appeal to this Court. 

It is contended on behalf of the appel- 
lants that there is no evidence or at 
least no evidence worth the name which 
can be relied upon to prove that there 
was any legal necessity for Mt. Lakhi 
Bibi to sell the Calcutta house in 1878. 
On the other hand there is ample evi- 
dence on behalf of the appellants to show 
that Ramjas was a man very well off, 
''ho left cash, jewellery and furniture, 
that Mt. Lakbi Bibi eventually inherited 
and it was out of the moneys inherited 
from her father that she purchased the 
village of Mahrani. Further it is urged 
that even if it bo conceded that Ramjas 
died leaving a debt of abor.t Rs. 6,000 
and that ho left no other property than 
the Calcutta house, Mt. Lakhi Bibi 
should nob liavo sold the house, but paid 
oil the debt by leasing or mortgaging the 
house or raising the money in some other 
way. The ovidonco of tho witnesses that 
is printed in the appeal before us and 
which iioars on the question of tho i)osi- 
tion of Ramjas, consists of tlie statements 
of seven men including the plaintiff him- 
self. Most of them say tluit Mt. Lakhi 
Bibi inherited wealth from licr mother 
Mb. llardei Bibi who in her turn had gob 
it Irom Ranijas, but almost all of them 
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had to admit in cross-examination that 
their knowledge is not first hand and is 
based on hearsay. It is in evidence that 
Ramjas kept aceount-books. 

The persons who would presumably be 
in possession of those books would be the 
descendants of Ramjas, They must be in 
the possession of the plaintiff himself or 
of his aunt or his cousin with whom he 
has compromised. He could easily have 
produced those books or called for their 
production to prove what property was 
left by Ramjas other than the Calcutta 
house. They would have also been of 
importance as rebutting the evidence 
against the defence about the debt alleged 
to have been left by Ramjas. It would 
serve no useful purpose by reproducing 
here at length the evidence of each wit- 
ness and showing that none of the wit- 
nesses purports to give first hand evi- 
dence. 

We have therefore no reliable evidence 
before us that Ramjas died a wealthy 
man and left considerable cash and jewel- 
lery in addition to the Calcutta house. 
The village Mahrani was mortgaged by 
Mt. Lakhi Bibi in 1888, 35 years after 
the death of her father and 19 years 
after the death of her mother. It is in 
evidence on behalf of the plaintiff him- 
self that Mt. Lakhi Bibi had money and 
that her husband Sanwal Das, made and 
lost lacs of rupees. We would particu- 
larly refer to the evidence on this point 
of Raja Munshi Madho Lai and of Jewa 
Nand Misser. The latter is the purohit 
of the plaintiff and his family. He would 
bo a person in a position to know the 
family affairs of the plaintiff. It is quite 
conceivable that Sanwal Das, though a n 
extravagant man, gave money to his wife 
to provide for her in case he came to 
grief. Anyhow the onus was on the 
plaintiff' to prove that the village Mah- 
rani was purchased by ^It. Lakhi Bibi 
out of the funds left by her father, which 
onus, in our opinion, has not been dis- 
charged, If the village was not bought 
out of tho funds left by Ramjas, it is im- 
material to speculate as to where she gob 
money from to buy it. As the plaintiff 
has not proved that tho village Mahrani 
was purchased out of the fiuuls left by 
Ramjas, his claim to it must fail. The 
next question is as to the validity of tho 
sale of tho Calcutta house. Tho evidence 
for the defance proves beyond a shadow of 
doubt that Ramjas at tlie time of his death 
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was indebted to the extent of about 
Rs. 8,000 to one Moti Chand. The latter 
pressed for his money and Mt. BakhiBibi 
and her mother raised the money hy exe- 
cuting a mortgage on the house and paid 
off Moti Chand, One Ganga Prasad ad- 
vanced the money. 

He transferred the mortgage to Ram 
Kishen. In the meantime Mt. Lakhi 
Bibi, it seems, kept the mortgage debt 
down by paying off portions of the prin- 
cipal and some interest. Ram Kishen 
however was not satisfied and he pressed 
for payment. In March 1878 Mt. Lakhi 
Bibi sold the house to Mts, T)han Bibi 
and Soni Bibi for Rs. 19,600, out of which 
Rs. 7,775 were paid in discharge of the 
mortgage to Ram Kishen. These facts 
are proved by the evidence of Nobin 
Chandar and Kaniram and some docu- 
ments. It is also in evidence that the 
purchasers of the house made enquiry as 
Co the alleged debt of Ramjas through 
their solicitor, one Mr. Fitter. Mr. 
Fitter, after making regular enquiries, 
came to the conclusion that the allega- 
tion of Mt. Lakhi Bibi that her father 
had died indebted was correct and that 
she was selling the house to enable her 
to pay off that debt. The debt at the 
time was at least 25 years old and at the 
time of the sale the debt was increasing. 
We have therefore no hesitation in hold- 
ing on the evidence in the case that the 
sale of the house by Mt. Lakhi Bibi was 
for legal necessity. It is however urged 
on behalf of the appellants that she need 
not have sold the house but should have 
resorted to some other measure to raise 
the money and pay off the debt of her 
father. For example, it is suggested that 
she should have either mortgaged or 
leased the house for a long term and thus 
raised the money. There is no force in 
the argument. She had mortgaged the 
house and found that the debt was in- 
creasing and she was not in a position to 
pay it off. 

Had the mortgage continued the house 
would have gone to the mortgagee bv the 
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swelling of the interest. As to the lease 
;for a long term of years we have no data 
|togo upon, nor is there any ground for us 
,to say that she could have made a better 
bargain by selling a portion of the house 
.in Calcutta. As far as we can judge from 
the evidence in the case, the house was 
An indivisible parcel of property that 
could net be sold piecemeal. It has 


not been shbwm to us that the sale of 
the house was for an inadequate price. 
The present value of the house, after it 
had been added to and built upon by the 
purchasers, is no indication of its value 
in 1878. Even if no additions had been 
made the value of the house would have 
actually been much more now than it 
was in 1878, for it is a well known fact 
that the price of immovable property has 
gone up enormously all over the country, 
particularly in a town like Calcutta. In 
the circumstances of the present case, 
considering that Mt. Lakhi Bibi had no 
other means of paying off the debt of her 
father, the course adopted by her was 
a perfectly legitimate one. Wo would also 
remark here that the plaintiff has brought 
his suit after a lapse of a number of 
years, nearly 33 years. He waited until 
the persons who were in a position to 
throw light on the transaction wore all 
dead. His maternal grannfather, Sanwal 
Das, died only two years prior to the 
suit. Had he been alive he would have 
given us more detailed information about 
the sale of the house. The plaintiff’ was 
questioned on the point and ho replied 
that he could not sue earlier because 
•Sanwal Das always put him off by saying 
that he, Sanwal Das, would bring about 

a compromise with the vendees and the 

mortgagee, Nur Muhammad. The expla- 
nation on the face of it is absurd. We 
think that the Court below came to a 
correct finding with regard to the sale of 
the Calcutta house. The claim of tiie 
plaintiff was rightly dismissed. The 
appeal fails and we dismiss it with costs. 
The two sets of respondents will be en- 
titled to their separate costs 

V.B./e.k. Appeal dismifised. 
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Figgott and Walsh, JJ. 

Sundar Raj— Plaintiff— Appellant. 

V. 

Basdeo Singh and — Defendants — 

Respondents. 

Second Appeal No. 1057 cf 1017, Deci- 
ded on 30t!i Octolicr lOl-S, from decree 
of Disb. Judge, Benares. 

(a) CivilP. C. (5 of 1908), 0.32. R. 15 — 
Party becoming of unsound mind durin® 

course of litigation-Court is bound to pro° 
ceod under O. 32. 

The duty of appointing a guardian or 
friend to look af(.?r the intc-rests: of a 
afflicted with the legal disabilit}' of unsounduess 
of mind i.s laid upon the Court in two of 
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ciroumatanoQS only. If a peron has been adjudged 
to be of unsound mind by order of a competent 
Oourt, then no suit can be brought by or against 
such a person unless subject to the provisions of 
O. 32, further if during the course of a litigation 
the Court finds on inquiry that anyone of the 
parties before it is, by reason of unsoundness of 
mind or mental infirmity, incapable of protecting 
his own interests, the Court is bound to take 
action under the aforesaid Order. [P 412 0 1 21 

(b) Civil P. c. (5 of 1908), S. 47-Decree 
or order passed while under legal disability 
of unsoundness of mind — Suit to set aside is 
maintainable — Specific Relief Act (1 of 1877), 
S. 42. 

A suit, by a person against whom a decree has 
been passed or an order made at a time when 
such parson was suffering under the legal dis- 
ability of unsoundness of mind, to set aside the 
decree or order is maintainable and is not barred 
either by S. 47, Civil P. C., or by S. 42, Specific 
Relief Act. At the same time a person who has 
once been lawfully a party to a suit and who at 
the date of the institution of that suit was not 
afflicted with any legal disability, is not neces- 
sarily entitled to liave the decree or order of the 
Court disturbed, merely upon a finding that the 
legal disability of unsoundness of mind had 
supervened before that decree or order was passed. 
The matter must depend upon!tho facts of thecase 
aud the equities arising therefrom. [P 412 C 2) 

❖ (c) Civil P. C. (5 of 1908), O. 32, R. 15— 
Plaintiff becoming of unsound mind during 
progress of suit— Fact not brought to notice 
of Court — Failure to appoint next friend — 
Decree is not liable to be set aside. 

Plaintiff instituted a suit to obtain cancellation 
of an instrument, and during the trial of tho 
suit tho Court upon an application made on 
behalf of tho plaintiff permitted tho suit to bo 
withdrawn subject to the payment of the defen- 
dants' costs. In execution of their order for 
costs tho defendants attached the plaintiff's pro- 
perty, whereupon a suit was brought on the 
latter’s bohalf for a declaration that tlie decree 
or order granting costs was as against tho plain- 
tiff, a nulity, inasinucli as the plaintiff was of 
unsound mind at the time when the decree was 
made and the provisions of 0. 32, R. 15, had not 
been complied with; 

Hold: that tlie matter not having been brought 
to tlio notice of the Court before tho passing of 
tliG decree, the provisions of H. 1.5, 0.32 were 
not applicable to tho case and the decree was 
not liable to be set aside. (P 412 C 2] 

Kailas Nath Katja — iov Ai)pellant. 

Pearij Lai llanerji — for Besponclents. 

Piggott, J . This is a second appeal 
by a plaiDtih' wiioso suit has failod in 
both tho Courts boiow. The object of 
that suit was to obtain a doclaration that 
a certain decree or order passed on I3th 
Octol) 0 r 1909, in anotlior suit instituted 
i>y this same plaintifT, is void and in- 
effectual against her togotlior with such 
sidisidiary roliof in tho way of inovont- 
ing tho decree-holdors from oxectiting the 
said ilocree as tho Court might think 
necessary and suilal>Io. The Courts be- 


low have dismissed the suit, in part upon 
a finding of fact as to the soundness of 
the plaintiff’s mind on the date on which 
that suit was instituted, and in part also 
on the view that it is barred either by 
S. 47, Civil P. 0., or by S. 42, Specific 
Relief Act, or both. When the appeal 
first came before this same Bench in the 
month of June last, we were of opinion 
that the finding of fact on which the 
Courts below. had proceeded was not suffi- 
cient, because it was necessary for us to 
know what was the state of the plaintiff's 
mind on .the date on which the decree 
complained of was passed, that is to say, 
on 13th October 1909. We also felt con- 
siderable doubt whether we could agree 
with the view of the law upon which the 
Courts below had held this suit not to 
be maintainable at all. We accordingly 
remitted an issue to which a certain 
finding has been returned. The question 
of the effect of that finding has been de- 
bated before us and must be disposed of 
at once. 

The dofendants-respondents have taken 
objection to this finding, substantially 
on the ground that it is expressed in 
doubtful language and should not be 
treated as a definite or satisfactory deter- 
mination of the issue remitted by this 
Court. Now the learned District Judge 
had before him evidence on which it was 
undoubtedly open to him, as a matter of 
law, to come to a finding that Mt. Sundar 
Bai was of unsound mind 01 , by reason of 
unsoundness of mind or mental infirmity 
incapable of protecting her own interests 
on 13th October 1909. He found the ques- 
tion a very difficult one to determine 
and it is not surprising that he should 
have done so. The limits which separate 
infirmity of mind, or eccentricity from 
such mental incapacity as is referred to 
in R. 15, O. 32, Civil P. C., are neces- 
sarily narrow, and it must often be diffi- 
cult for the Court charged with the res- 
ponsibility of coming to a conclusion of 
f:\ct Ui)on such a point to arrive at such 
conclusion with certainty. In the pre- 
sent case moreover tho position was fur- 
ther complicated by the fact that another 
learned Judge, tho predecessor-in-office 
of the Judge by whom tho remand finding 
was returned, lias come to the conclusion 
that, this jdaintitT was of sound mind and 
legally Ciipahlo of looking after her own 
interests on the date on which the suit 
which resulted in tho order complained 
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of was instituted. Under the oircum- 
stanoes it cannot fairly be objected to 
the learned Judge of the Court below 
that he has frankly admitted that he 
founi coasidarable diSdculty in arriv- 
ing at a conclusion. We think however 
that he has returned a clear finding to 
the issue remitted by this Court, that 
this is in substance a finding of fact and 
that we are bound to accept it as such. 
As regards the questions of law discussed 
in the judgment under appeal, it seems 
to us that they can be briefly disposed 
of. There is certainly nothing in S. 47, 
Civil P. C,, which bars a suit like the 
present. To hold the contrary would be 
to make it impossible for a person against 
whom a decree had been passed during 
his minority, without his ever having 
been properly represented in the litiga- 
tion, to obtain any relief against the said 
decree. In fact such a suit as that which 
was finally decreed by their Lordships of 
the Privy Council in Pariah Singh v. 
Bhahuti Singh (l) would not be main- 
tainable at all, if the principles upon 
which the lower appellate Court has 
proceeded in deciding the first appeal in 
this case were correct. The same deci- 
sion is authority also for the proposition 
that S. 42, Specific Relief Act cannot be 
applied so as to bar this suit in the man- 
ner in which it has been used by the 
Courts below. 

In view of the decision which I have 
come to however I do not think it neces- 
sary todiscuss the questions of law above 
referred to at any length, In ray opinion 
the present suit was maintainable and 
could not be dismissed as it was in limine 
upon the grounds taken by the Courts 
below. But it is one thing to 'say that 
a suit maintainable and another thing to 
lay down precisely what facts the plaintiff 
must be held bound to prove in order to 
obtain a decree. In the present case I 
think the plaintiff was not entitled to a 
decree of the nature sought and the order 
complained of, passed on I3bh October 
1909. is one which it was within the 
jurisdiction of the Court to pass at that 
time; it seems to me a proper order for 
the Court to have passed and one which 
this plaintiff is not entitled to have set 
aside. It must be remembered that we 
are bound to hold, on the findings arrived 
at by the Court of first appeal, that the 
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plaintiff was of sound mind and capable 
of protecting her own interests when she 
insituted Suit No. 70 of 1909 which resul- 
ted in the order now complained of. The 
object that that suit was to set aside a cer- 
tain sale deed which this plaintiff had ex- 
ecuted on 16bh March 1909. Somewhere 
between the date of the institution of the 
suit and the order of the 13th October 
1909, the plaintiff became afflicted with 
the legal disability of unsoundness of 
mind. She had been examined by the 
Court on 2nd October 1909, apd it is 
clear that nothing which took place during 
her examination had in any way excited 
the suspicion of the Court, or suggested 
to any person the plea that the plaintiff 
had now become of unsound mind and 
incapable of prosecuting her own suit. 
Nor was any representation to this effect 
made to the Court at any time before it 
delivered its final decision in the case. 
The nature of that decision requires to 
be carefully considered. It proceeded 
upon a petition presented to the Court 
by the plaintiff's legal adviser. That 
petition was presented under 0, 23, R. 1 
Civil P. C. It was represented that the 
suit as brought must fail by reason of 
some formal defect and that the plaintiff' 
ought, under the circumstances, to be 
allowed to withdraw from the suit with 
liberty to institute a fresh suit hereafter. 
Such au application can in the discretion 
of the Court be granted on such terms as 
it thinks fib. 

We must take it to be common ground 
now that the application was rightly 
made, that is to say, that the suit as in- 
stituted and then pending before the 
Court was bound to fail by reason of some 
formal defect. If the Court had gone on 
to dispose of the suit, apart from this 
application for leave to withdraw, it would 
have dismissed the same. It follows that 
the defect in consequence of whicli the 
suit was bound to fail was one inherent 
in the frame of the suit itself, and, there- 
fore, one for which the plaintiff had 
made herself responsible at a time when 
she was not incapable of protecting her 
own interests by reason of unsound ness 
of mind or of mental infirmity. The Court 
decided that permission to withdraw from 
the suit with liberty to institute a fresh 
suit ought to 1)0 granted, subject to pay- 
ment to the defendants of all costs incur- 
red by them up to d?-te. It so happened, 
and this is the real origin of the present 
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litigation, that the bill of costs for the 
defendants was a heavy one. We must 
however take it as established that the 
costs therein specified were costs which 
had actually been incurred. It has never 
been any part of the plaintiff’s case in 
the suit now before us that a fraud was 
practised upon the Court in the month 
of October 1909, by the defendants 
certifying payment of pleader’s fees which 
had not in fact been paid. The order of 
the Court, therefore requiring the plain- 
tiff to make good these costs was a rea- 
sonable one on the face of it. It was the 
only fair alternative to a decree dismis- 
sing the suit, and the order was passed 
on the application of the plaintiff's legal 
adviser. 

What has really been contended before 
us on behalf of the appellant is that upon 
the finding that the said appellant, as 
plaintiff in Suit No. 70 of 1909, was suffer- 
ing from the legal disability of unsound- 
ness of mind on the date on which the 
order complained of was passed, taken in 
connexion with the admitted fact that she 
was not represented by a next friend and 
that no guardian ad litem had been ap- 
pointed for her on that date, the plain- 
tiff is of necessity entitled to a decree in 
her favour. In effect the contention is 
that the decree so passed is, as it stands, 
a nullity in law, ani that the Courts have 
no option, on becoming aware of the facts 
above set forth, but to declare it to be such. 
This contention is supported by reference 
to rulings in which the above principles 
have been affirmed in the case of decrees 
passed to the prejudice of minors who 
^yere not properly represented in tlie 
litigation in question. The position of a 
person of unsound mind is not quite the 
same as that of a minor. To begin with, 
minority is not a disability with which 


a litigant can become affected during 
the progress of a suit. Consequently in 
the case of a minor the particular position 
with which wo have to deal in the pre- 
sent case could not possibly arise. In the 
next place, regard being liad to the pro 
visions of 0. R. 1.0. Civil V. C., it is 
clear that the duty of appointing a guar- 
dian or next friend to lock after the in- 
terests of a litigant alllictod with the 
legal disability of unsouudnoss of mind is 
laid the Court in two sets of circum- 
stances only. If a person has been ad- 
judged tn be of unsound mind by order of 
a competent Court, then no suit can bo 


brought by or against such a person un- 
less subject to the provisions of 0. 32, 
Civil P. C.; further, if during the course 
of a litigation the Coftrt finds on inquiry 
that any one of the parties before it is, 
by reason of unsound ness of mind or men- 
tal infirmity, incapable of protecting his 
own interests, the Court is bound to take 
action under the aforesaid Order. Nei- 
ther of these contingencies arose in the 
suit of 1909. The fact of the plaintiff’s 
unsoundness of mind was never represen- 
ted to the Court by any of the persons 
concerned, was never pleaded and was 

never made a matter of inquiry by that 
Court. It cannot be said therefore that 
the Court at the time when it passed the 
order of 13th October 1909. infringed the 
provisions of 0. 32. R. 15, Civil P. G., 
or exercised any jurisdiction not vested 
in it by law. 

To sum up therefore my opinion is that, 
while a suit of this nature, by a person 
against whom a decree had been passed or 
an order made at ii time when such per- 
son was suffering under the legal disabi- 
lity of unsoundness of mind, is maintain- 
able and cannot be defeated on the 
grounds which have been relied upon by 
the Courts below; at the same time a per-' 
son who has once been lawfully a party! 
to a litigation, as for instance, the present’ 
plaintiff, who on the date of her institu-' 
tion of the suit was not afflicted with' 
any legal disability, is not necessarily en-^ 
titled to have the final decree or oederj 
of the Court disturbed, merely upon ai 
finding that ttie legal disability of un-; 
soundness of mind had supervened before' 
tliat order was passed. The question of 
the plaintiff’s right to a decree in a suit! 
like the present must depend upon the' 
facts of the case and the equities arising, 
tlierofrom. I think therefore that the 
Courts below were right in dismissing the| 
suit, though not upon the grounds on’ 
which they proceeded. Under the circum- 
stances the plaintiff liad some valid 
grounds for instituting the present appeal, 
as the defendants in the Courts below' 
had succeeded upon contentions which 
were, in my opinion, not adequate. It is 
therefore reasonable tliat we should leave 
the pa-'ties to bear their own costs of this 
api-eal. 1 would however dismiss the said 
npi>peat for the reasons which 1 have 
given. 

Walsh, J .— I agree. Tlie circumstances 
of this case are exceptional and have given 
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rise to considerable difificulty. I do not 
agree with the view of the lower Courts 
that S. 42, Specific Relief Act, is a de- 
ience to this suit. S. 42 deals only with 
declaratory suits. Its object clearly is to 
prevent multiplicity of suits and undue 
haste on the part of a litigant who rushes 
into Court for some fancy grievance. 
Where, as in this case, a declaration is 
asked for'as a necessary preliminary to 
the real relief, — which was in this case 
exemption from liability under a decree, 
which is a roundabout way of asking for 
the decree to be set aside, — the section 
in my judgment does not apply. The 
decision to which we have come, in my 
opinion, does substantial justice in the 
psouliar circumstances of this case. It 
must not be treated as laying down any 
principle for the decision of cases in 
which a party becomes insane pendente 
lite, and a decree is passed against him 
in spite of such disability, or without, 
notice of this disability having been given 
to the Court. 

By the Court.— The appeal is dis- 
missed, the parties to bear their own 
costs. 

v.B./k.k. Appeal dismissed. 
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Ryves, J. 

Emperor 

v. 

Nahchhedi Miisaha ) — Opposite Party. 

Criminal Ref. 578 of 1919, Decided on 
10th October 1919, by Dist. Magistrate, 
Gha^ipur. 

Criminal Tribes Act {3 of 1911), S. 23— 

S. 23 only requires that there must be pre- 
vious conviction; whether before or after re- 
gistration is immaterial. 

The operation of S. 23, Criminal Tribes Act, 
is not confined to offences that have been com- 
mitted since the convict was registered. The 
second conviction referred to in the section does 
not signify that the previous conviction should 
have been obtained after the registration of the 
convict. It is enough for the purposes of the 
section if the convict has been previously con- 
victed, whether before or after his registration 

^ t ^ r [P 413 0 2] 

Order of Reference.— In this case 
Nakchhedi Musahar, a member of a regis- 
tered criminal tribe, has been sentenced 
for an offence punishable under S. 457, 
I. P. G. The accused was previously 
convicted for a similar offence on 6th 
November 1912. At that time Nakchhedi 
had not been registered. The Deputy 
Magistrate has interpreted S. 23, Cri- 


Allahabad 41.3 

minal Tribes Act, t6 mean that the sec- 
tion applies only to offences that have 
been committed since the convict was 
registered and that a second conviction 
in that section means a second conviction 
since the registration of the accused. 
This view is supported by the wording of 
the section, which begins “Whoever be- 
ing a member of any criminal tribe.” 
This suggests that the first and the fore- 
most element required by the section is 
that the accused should be a member of 
the criminal tribe, and as such he should 
be convicted. Moreover, Government 
Order No. 1131-8—340, dated 13th Janu- 
ary 1919, requires any musahar who has 
been in jail for a nonbailable offence 
since 1910 to be registered as a member 
of a criminal tribe. This means that 
practically every one who is registered 
has already committed at least one of- 
fence, and this being so, it seems hardly 
necessary to make any mention of a se- 
cond offence in S. 23. On the other handl 
there is the ruling reported as Emperor 
V. Adhin (l). In this case it was held 
that it matters not wliether the previous 
conviction was before or after the regis-! 
tration. In this case the accused doesl 
not appear to have been represented, but 
so long as this judgment stands I liave 
no option but to report the case and re- 
commend that the conviction be set aside 
and the Magistrate be directed to commit 
the case to the Court of Session. 

Judgment — The case of Emperor v. 
Adhin (l) is binding on me. I must 
therefore accept the reference and direct 
the Magistrate to commit the accused to 
the Sessions. 

V.B. /r.k. Order accordinaln . 

(1) [1916] 36 I. 0. 143. " ^ 
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Ryves, J. 

Avadh Behari Lai — Appellant. 

v. 

Emperoi — Opposite Party. 

Criminal Appeal No. OlSof 1919. Deci- 
ded on 22nd September 1919, against 
order of Addl. Sess. Julge, Mainpuri, 
D.^ 9th August 1919. 

(a) Criminal P. C. {5 of 1898), S. 234— Ac- 
cused convicted on four counts under Ss. 409 
and 466 , 1. P. C. — He can be tried in respect 
of three counts only. 

Accused waj sent up for trial under Ss. 218 
4C9 and 466, I. P. C. on eight counts and was 
convicted on four counts under Ss. 109 and 466; 
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Beld'. (1) that having regard to the provisions 
of S. 234, Criminal P. C., the accused could only 
be tried on three counts in one trial. [P 414 0 1] 
fb) Criminal P. C. (5 of 1898). S. 234— Trial 
in contravention of S. 234 is illegal. 

The procedure adopted in a ease if in contraven- 
tion of the provisions of S. 234 the trial is illegal 
and must be set aside. [P 414 C 1] 

J. M. Banerji — for Appellant. 

Govt. Advocate—lov the Crown. 
Judgment. — In this case Avadh Behari 
Lai was sent up for trial under Ss. 218, 
409 and 466, I. P. G., on eight counts and 
was convicted on four counts under Ss. 409 
and 466. It seems to me that this is in 
contravention of the plain wording of 
S. 234, Criminal P. C. According to the 
ruling of the Privy Council in tlie well- 
known case of Suhrahma7iia Ayuar v. 
King-Em'peror (l) the trial is illegal. I 
therefore set it aside and direct that the 
accused be retried according to law, that 
is to say on three counts only. Having 
set aside his conviction, I direct that he 
be released on his giving bail to the 
satisfaction of the District Magistrate. 
y.B.lu.K. _ _ Case remanded^ 

(1 ) Ub02l 25'l\’li\d. 01=28 1. A. 257=8 *Sar. ICO 
(P. C.). 
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Richards, C. J. and Rafique, T. 

Deokinandan — Plaintiff — Appellant. 

V. 

Mahtab Jfat— Defendant— Respondent. 

Second Appeal No. 209 of 1918, Deci- 
ded on 17th February 1919, against decree 
of Sub-Judge, !Mcerut, D/- 17th Decem- 
ber 1917. 

Pre-emption — Village divided into mahals 
— Vendor and vendee in different mahals — 
Cosharer of vendor is entitled to pre-empt. 

A village which consisted of a single mahal iu 
1872 was partitiontd into different mahals in 
1887. 'I’bo wajihniar/. of 1872 containfdan entry 
as to a cn>tom of pre-emption and in 1887 the 
different mahals adopted the old wajibularz. 
Plaintiff who was a cosharcr in the same mahal 
with the vendor bioiight a suit for pre-emption 
against the defendant vendee who was a cosharer 
in a diderent mahal in the vi'lage: 

Held: that the effect of thu partition effected 
in 1887 was that the proprietors in each of the 
now mahals cea-cd to have any community of 
intorost with the proprietors of the other mahals 
so that as against the plaintilT tbe defendant 
vendee was a complete stranger and the plaintiff 
was therefore eatitkd to a decree. [P 411 C 2] 

S. P. G/iO.s/t— for Appellant. 

11. K. Mukerjee for A. 11. C. Hamilton 
— for Respondent. 

Judgment. “Tins appeal arises out of 
a suit for pre-emption. Both the Courts 
below dismissed the claim of the plaiu- 
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tiff, who has corne here in second appeaf. 
The plaintiff is a cosharer in the same 
mahal as the vendor. The defendant 
vendee is a proprietor in another mahal, 
in the village. It appears that in the 
year 1872 the whole village constituted 
one mahal, but in the year 1887 or there- 
abouts perfect partition took place when 
a number of new mahals were formed and 
the defendant vendee is in one of these 
new mahals. Both the Courts seem to 
have been of opinion that a custom of 
pre-emption prevailed, but they thought 
that because the vendee was a cosbarer 
in the village the pre-emptor had no 
better right than him and therefore hia 
suit must fail. The evidence of the exist- 
ence of the custom was tlie wajibularz 
of 1872. This document contains a clear 
record as to pre-emption. In 1887 after 
partition (according to the finding of the 
Court below) each of the new mahals 
adopted the old mahal. It seems to ns, 
once we assume that the custom existed, 
the plaintiff had a right of pre-emption, 
and that as against him the defendant 
vendee was a complete stranger. The 
custom of 1872 was a custom between co- 
sharers. Every proprietor in the village 
then was a cosharer with the other. The 
change brought about in the year 1887 
was that the proprietors in each of the 
new mahals ceased to have any com- 
munity of interest with the proprietors 
of the other mahals. In short the pro. 
prietors of the different mahals ceased to| 
be cosharers with each other. The facts' 
and circumstances connected with the 
case of Ganga Singh v. Ghedi Lai (1) are 
very similar to the present case. It ap- 
pears that the Court of first instance 
found the amount of consideration proved. 
We therefore allow the appeal, set aside 
the decree of both the Courts below and 
in lieu thereof decree the plaintiff’s claim 
for pre-emption of the property con- 
ditional upon his paying the sum of 
Rs. 2o0 within three months from this 
date. If he fails to pay the money within 
the time allowed, the suit will stand 
disinis-ed with costs in all Courts. If 
the money is duly paid in, the plaintiff 
will have his costs in all Courts. Costs 
in this Court will include fees on the 
higher scale. 

v.b./r.k. Appeal allowed. 


(1) L19111 33 All. 605=12 I. C. 98. 
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Eapique and Lindsay, JJ. 

Bam Singh and others — Plaintiffs — 
Appellants. 

V. 

Chet Bam and others — Defendants — 
Respondents. 

First Appeal No. 181 of 1916, Decided 
on 11th March 1919 against decision of 
Sub-Judge, Meerut, D/- 31st March 1916. 

(a) Hindu Law— Debt— Father — Antece- 
dent debt — Meaning of, explained. 

Where a Hindu father borrows money on the 
security of the joint estate and there is nothing 
to show that the money is advanced to him on 
his personal credit the debt does not fall within 
the definition of antecedent debt and is not bind- 
ing upon his sons. An obligation incurred‘by a 
father in order to be binding upon his sous must 
be one incurred antecedently to the transaction 
in suit and one incurred wholly apart from the 
ownership of the joint estate or the security affor- 
ded or supposed to be made available by such 
joint estate. LP 410 C 1] 

^ lb) Hindu Law — Debts — Father — Pious ob- 
ligation to pay off lies on sons and not upon 
grandsons during life-time of their father. 

The doctrine of pious obligation of Hindu 
sons to pay off their father’s debts is based on 
spiritual considerations apart from the owner- 
ship of any property and comes into operation 
only against the sons, or in case of their death, 
against the grandsons. Where the sons are alive 
the pious obligation to pay the debts of their 
father lies upon them and net upon their sons. 

[P 41G C-2, P417C1] 

Tej Bahadur Sai)ru and N, P. Singh 
— for Appellants. 

Baldeo Bam Dave — for Respondents. 

Judgment. This appeal arises out of 
a suit brought by the grandsons of one 
Amar Singh to recover possession of pro- 
perty conveyed by him by a sale deed, 
dated 16th July 1907. Amar Singh, it 
seems, had two sons, Bharat Singh and 
Kehar Singh, both of whom are alive. 
Bharat Singh has one son called Ram 
Singh, and Rehar Singh has two sons, 
named Mahabir Singh and Gajraj Singh! 
On 23rd March 1904, Amar Singh execu- 
ted a deed of mortgage of the property in 
suit for Rs. 8,000 in favour of Chet Ram 
and Himraat. Three years after, that is 
on 16th July 1907, Amar Singh executed 
a deed of sale in respect of the mortgaged 
property in lieu of Rs. 13,500 in favour 
of the mortgagees, i. e., Himmat and 
Chet Ram. Rs. 8,000 were set off to- 
wards the payment of the mortgage of 
23rd March 1904, and Rs. 5,500 were 
paid in cash before the Sub-Registrar to 
Amar Singh. One Dalip Singh brought 
a suit to recover a portion of the pro- 
perty sold on the ground of pre-emption. 


He obtained a decree and subsequently 
sold the property to Jawahir Singh. The 
sale deed of 1907 was attested among 
others by the two sons of Amar Sin«h. 
The latter died in 1909. 

On 24th July 1915 the suit out of 
which this appeal has arisen was brought 
by his grandsons against 'Chet Ram, 
Jawahir Singh, Dalip Singh and the sons 
of Himmat. The plaintiffs impleaded 
their fathers as pro forma defendants in 
the case. The claim was brought on the 
allegation that Amar Singh was a man of 
immoral character; that the property 
sold on 16th July 1907 was joint ances- 
tral property that it was sold for no 
legal necessity; that full consideration 
had not passed either on the sale deed or 
on the mortgage; that the signatures of 
the sons of Amar Singh were obtained 
under coercion, and that the property 
was sold for an inadequate price. The 

defendants resisted the suit by travers- 
ing all the allegations ma'de in the plaint 
and further adding that they had made 
reasonable inquiry before entering into 
the transaction of sale and were satis- 
fied that the property was sold for ne- 
cessity and that they were bona fide pur 
chasers for value. The learned Judge of 

he lower Court held that the descrip. 

tion of Amar Singh’s character had been 
considerably exaggerated on both sides 
and that the most that could he said on 
the evic.encein tho case was that he had 
not led a moral life. Further the learn, 
ed Judge held that full consideration had 
passed both on the mortgage and tiie sale 
deed, that the allegation of coercion as to 
the signatures of the plaintiffs' fathers 
was not proved; that the value of the 
property was Es. 13,500 and that the 
sum of Es. 8,000, that is the mortgage 
money fell under tho definition of an 
antecedent debt and that the sale was 
good to that extent; as to the balance of 
Es 5,500 he found that it was tho pious 
duty of the plaintiffs to discharge the 
debt of their grandfather and hence they 
were bound to pay it. He accorlinoly 
decreed the claim of the plaintiffs for the 

recovery of ll/27th3 of the property in 

suit on the payment of Es. 5 500 The 
money was to be paid within' three 
months or the suit of the plaintiffs was 
to stand dismissed. 

In appeal to this Court it is contended 
on behalf of the plaintiffs that in view of 

the pronouncement of their Lordships of 
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the Privy Council in fclio case of Sahu 
Bam Chandra v. Bhup Singh {\) fche 
morfcfj.age of 1904 does nofc fall within 
the definition of an antecedent debt. As 
to the liability of the plaintiffs to pay 
Rg. 5,500 before recovering Mie propor- 
tionate amount of the property, it is con- 
tendei that as their fathers, that is, the 
sons of Amar Singh, are still alive there 
is no pious obligation on the plaintiffs to 
discharge the debt of Araar Singh. To 
take up the question of antecedent debt 
first. In tho Privy Council case already 
referred to their Tiordships observe as 
follows : 

" In tbcir Lordship.^’ opinion, thesi expres- 
sions, which have been the subject of so much 
difTerence of legal opinion do not give any coun- 
tenance to tho idea tliat the joint family estate 

can be eficclively sold or charged in such a man- 
ner as to bind'the issue of the father, except 
where the sale or charge lias been made in order 
to discharge an obligation not only antecedently 
incurred, but incurred wholly apart from the 
ownership of the jbint estate or the security 
afforded or supposed to be available by such joint 
estate. The exception being allowed, as in the 
state of the authorities it must be, it appears to 
their Lordships to apply, and to apply only, to 
the ca5;e whore ttje father’s debts have been in- 
curred irrespective of the credit obtainable from 
immovable assets which do not personally be- 
long to him but are joint family property.” 

It is apparent from this expression 
of opinion that tho obligation incurred 
bv a father which would bo binding upon 
his sons most have two attributes, 
namely, first, that it must have beon in- 
curred antecedently to the transaction in 
suit, and secondly, it must have been in- 
curred wholly apart from tlie ownership 
of the joint estate or the security affor- 
ded or supposed tc he available by such 
joint estate. In the iiresont case the 
sum of Rs. 8,000 was i)orrowed by Amar 
Singh on the security of tho joint estate. 
Tiiere is nothing to show that the money 
M’as advanced to him on his personal cro- 
(lit. In fact on tho contrary it appears 
that the mortgage was a usufructuary 
mortgage under which Amur Singh the 
mortgagor incurred no personal li-ihility. 
Applying therefore the test lai*! down in 
tho case of Sahu Ham Chandra v. Hhup 
Si7l(lh (1), WO find that the mortgage of 
100-i cannot he considered to ho an ante- 
cedent debt as defined in the said case. 
Tho point was again considered by their 
Lordships of the Frivy Council in the 

(1) A. I. K. 1917 r. C. 01=80 AH. 437=11 I. 

P20=89 L C. •280(l*.O.). 


case of Jogi Das v. Ganga Bam 2), 
where Lord Haldane interpreted (he 
judgment in ths case of Sahu Ram 
dra V. Bhup Singh (l) as follows : 

“ lu that case it was laid down in effect that 
joint property could not be alienated as against 
cosbarets by way of mortgage, or otherwise, ex- 
cept for necessity or for payment of an actual 
antecedent debt, quite distinct from the debt in- 
curred in the mortgage itself, and that in con- 
sequence the traosactiou in that case could net 
stand, and it was added that the mere circum- 
stance of a pious obligation does not validate the 
mortgage.” 

A similar point arose in the case of 
Brij Narain Bai v. Mangala Prasad (3) 
decided by a Bench of this Court to 
which one of us was a party. It was 
held in that case : 

‘‘ that the mortgage in suit, having boen osten- 
sibly created in order to pay off two prior mort- 
gagee, that is, debts which had been incurred 
prima facie on the security of tho joint family 
property would not in view of the decision in 
Sahu Ri7}t Chandra V. Dhup Singh {\) be one 
created to pay off antecedent debts ” 

The next point to he considered in the 
appeal is the obligation of tho plaintiffs 
to pay tho sum of Rs. 5,500 before re- 
covering any portion of the property. 
The lower Court has found on the evi- 
dence in the case that the plaintiffs have 
failed to prove that the sum in question 
was borrowed by Amar Singh for im- 
moral purposes and on tlie other hand the 
contesting defendants have not proved 
that tho money was taken for any legal 
and valid necessity. But as the money 
actually passed the lower Court, in view 
of some of the authorities cited before it, 
held that tho plaintiffs were under a 
pious obligation to pay the said sum In 
connexion with this point we would here 
refer to an argument urged on behalf of 
of the defendants respondents liy their 
learno 1 counsel to the effect that even if 
Rs. 8,000 secured by the mortgage of 
1904 wore not payable because the loan 
did nob fall under the definition of an 
antecedent debt, tho plaintiffs were li- 
able for the amount as the personal debt 
of thoir grau'lfather, for the same reasons 
that they were liable to pay tlie sum of 
Hs. 5,500. As to this argument one of 
the ohjeetdons is, as we have already 
pointed out, that the mortgage was an 
usufructuary mortgage and there was no 
personal obligation under which the 
mortgagor was liable to pay the money.! 
Moreover the doctrine of pious obligation 

(2) A. I. R. 1917 P. 0. 7(i=-12 I. C. 791 iV.C.). 

(8) A. I.R, 1919 All. 321=50 1. C. 101. 
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«omes iato operation only against the 
eons or in case o# their death against the 
grandsons. The doctrine is based on 
spiritual considerations apart from the 
ownership of any property. Even in the 
•case of a Hindu pauper it is the pious 
duty of his sons to pay off his debts in 
order to secure him a passage to heaven. 
The sons of Amar Singh are still alive. 
The pious obligation to pay the debts of 
Amar Singh lies upon his sons and not 
upon his grandsons. Vijnaneswara com- 
menting on the sloka bearing on the 
point now under discussion, says as fol- 
lows : 

“ If tho father not having paid the debt due 
has died or has gone to a distant country oris 
overpowered by incurable disease, etc., then the 
debts contracted by him must bo paid by his sou 
or grandson even in the absence of the father’s 
property. Thereon this is tho order — on the 
father's default it is the sou, on the son’s de- 
fault is it the grandson (who should pay). 
Therefore, by a son bom giving up his self-in- 
terest should the father be carefully released 
from debt so tljat ho may not go to hell.” 

We therefore find that there is no 
pious obligation on the plaintiffs to pay 
the sum of Rs. 5,500 before recovering 
i;he property. It is however conceded 
before us that a portion of the mortgage 
money that is Rs. 1,000 was applied to- 
wards the payment of a personal debt of 
Amar Singh owing to a Bank at Meerut. 
The sura of Rs. 1,000 therefore paid to 
the bank at Meerut may be considered to 
-Come under the definition of an antece- 
dent debt. We therefore hold accord- 
ingly. It represents a small portion of 
the sale consiieration. The plaintiffs 
are therefore bound to pay that amount 
and they cannot have the sale set aside 
and recover the property without paying 
it. We accordingly decree the claim of 
the plaintiffs for the recovery of the pro- 
perty in suit on the payment of Rs. 1,000 
plus interest at 12 per cent per annum 
from 25bh March 1904 to the date of the 
institution of the suit. After the date 
of the suit the sum of Rs. 1.000 to carry 
6 per cent per annum interest till the 
date of payment. The money to be paid 
by the plaintiffs within six months from 
the date of the decree of this Court, or 
in default their claim shall stand dis- 
missed. Proportionate costs here and 
hitherto are allowed to the parties, in- 
cluding fees in this Court on the higher 
scale. 

V.B./r.k. Appeal partly allowed. 
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Rickards, C. J. and Rafique, J, 

Ghand Rai and others — Plaintiffs — 
Appellants. 

V. 

Bhagxoant Defendant — Respon- 
dent. 

Second Appeal No. 1244 of 1917, Deci- 
ded on 13th February 1919, from decision 
of Addl. Sub-Judge, Ghazipur, D/- 17th 
August 1917. 

Pre-emption— Custom-Entry in Wajibul- 

arz of 1880 and 1884 — First entry showing 
that cosharers could sell subject to right of 
pre-emption— Second entry giving details and 
showing that property was first to be offered 
to cosharers — Both entries together held 
established that cosharer wishing to sell must 
first offer to other cosharert. 

^ 1q a suit for pre-emption the plaintiff adduced 
m evidence an extract from the Wajibularz of 
1880 and another extract from the VVaj)bularz 
for partition of 1881. The entry in the Wajib- 
ularz of 1880 was that all cosharers could sell 
their property subject to tho right of pre-emption. 
The entry in the Wajibularz of 1884 gave con- 
siderable details and 'Bhowed how the propertv 
was first to be offered to cosbarors. 

Held that once the existence of a custom of 
pre-emption in 1880 was proved, the further re- 
ference to a right of pre-emption in the Waiib- 
ularz of 1884 must be taken a? referring to the 
same right of pre-emption as was recorded loss 
completely in the Wajibularz of 1880 and that 

both entries taken tegetber established tho u^ual 

ri^ght of pre-emption, that is to say, that a co- 
sbarer who wished to sell his propertv must fir.^t 
offer his share to other cosh:i'‘ers. [P 418 C 1 2] 

S. N. Sen and Janki Prasad~lox Ap- 
pellants. 

Nihal Chand — for Respondent. 

Judgment.— This appeal arises out of 
a suit for pre-emption. There were three 
plaintiffs and amongst the defendants was 
the vendee named in the sale deed of 
29fch April 1915. There was also another 
defendant named Bhagwat Rai, to whom 
a portion of the property was transferred 
on 25th April 1916. The plaintiffs, in 
addition to claiming to be entitled to 
pre-emption challenged the fact of tlie 
consideration, alleging that the considera- 
tion in the sale deed was not the true con 
sideraticn. The defendant denied the 
existence of the custom, stating that the 
consideration in the sale deed was the 
real consideration, and the special defence 
was put in by Bhagwat Rai to the effect 
that since the institution of the suit a 
portion of the property was transferred 
to him and that he was a cosharer and 
that accordingly the plaintiff’s could not 
obtain a decree against him in any event 
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Chand Rai V. Bhagwai^t Rai 


There ^vas a common defence that one of 

the plaii-tiffs not being a cosharer either 

. .iF nf the original sale or at the 

f nr?he iSitution of the suit, the 

°L , , aViould be dismissed on 
plaintiffs olai instance 

this claim as against all 

decreed The lower appellate 

the uit The plaintiffs 

Court; dismissed the ^ Z the 

adduced in jggl) and an ex- 

Wajihular?: 0 i for partition 

‘Tle'^^o:;;^ a^ipluat^ Court 
^ 1. Vtnvfi been of opinion that the 

In the Waiibulavx of 1880-1881 
o^v^ecorded a right j 

• In n.h as the formalities required by 
Mahomedan law had not 

fLe^'S'^abettJtSsidlr^tion^the 

ent?intbeW^^ 

considered that documen t altogether apar t 

from the entry in ^^1'!’" f"/V?,Sur 

He thought that the entry in Ihe^ajibul- 
aix ol 1884 must be regarded as the recoid 
nf a contract which he considerecl not to 

be binding on the defendants. 

in the Wajihularz of 1881 is that all the 

cosharers can sell their proper^- subject 
to the right of pre-emption The entiy 
in the Wajibularz of 1884 gives con- 
siderable details and shows how the pro- 
perty must first be offered to other co- 

sharers. ^ , ,,j 7 

In the case of I'lO'tn Frosad v. Ahdnl 

Earim (l) it was held that the riglit of 
pre-emption proved in that case must be 
taken to be a right to pre-emption accord- 
ing to T^fahomcdan law. The words used 
were; “A custom of pre-emption prevails 
according to the usage ^ of the^ country.” 
Tlicie v*as no other evidence given in the 

ease as to hat the custom was, and it 
was expressly upon this ground that the 

judgment of the Court proceeded.^ "Wo 
may assume that the words in the 
ula'rz of I8bl are no more delinitc than 
the words used in tlie case quoted ; bub 
in the present case it seems to us that 
there clearly was evidence as to what the 
custom was, and this evidence is tlie ex- 
tract from the ^Yajibulal/ of 11^84. It 
'seems to us that once you find that a 
custom of pre-emption did exist in tho 
'year I88O. the further reference to a right 
'of iire emption in the Wajibularz of 
ought to he taken as referring to the same 
'(IJ UbB7] 9 All. 513. 
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right of pre-emption as was recorded less 
completely no doubt in the Wajibularz of 
1880. Accordingly in the present case 
we have evidence which shows that the 
right of pre-emption was the usual right 
which we find prevailing in many parts 
of the Country, that is to say, that a co- 
sharer who wishes to sell must first offer 
his share to other cosharers. SomebimeS| 
the custom is a custom which requires 
the offer to be made to near relations, or 
persons who are “near” in the shares 
that they hold. We think under these 
circumstances 'that the decision of the 
Court below w’as incorrect, and that the 
Court ought to have held afi&rming thn 
Court of first instance, that the custom of 
pre-emption prevailed. We may say in 
passing that having regard to the fact 
that the cases were tried together by con- 
sent of the parties, the Court was quite 
wrong in not considering the evidence 
that was given in the connected case. 
Even if the learned Judge was technically 
correct (wo do not think he was), he 
ought certainly to have allowed the docu- 
ment to be brought on to the record. It 
was evidence which was used apparently 
without objection in both cases by tho 
trial Court. 

The lower appellate Court has found 
that the transfer to Bhagwat Rai was a 
genuine transaction, and this is a finding 
which is binding upon us in second ap- 
peal. Even if tho transfer to Bhagwat 
Rai was made for the express purpose of 
lirevcnting the plaintiffs pre-empting this 
property, it would be nevertheless a good 
transfer, provided it was a real transfer 
and not a pretended transfer. Before 
finally deciding the appeal we think it 
necessary to refer certain issues to the 
lower appellate Court : (l) Was plain- 

tiff 1 a cosharer on 8Pth April 1915 and 

«.« • i*. i* _#»i 


till A ‘V — - - — — — 

at the date of the institution of the pre- 
sent suit V (2) What was the true con- 
sideration for the sale of 29th April 1915? 

(3) What is the value of the property 
transferred to Bhagwat Rai as compared 
with the rest of the property in suit ? 

(4) Are the plaintiffs, and if so which of 
them, nearer coshavers, to Bhagwat Rai 
either in rclationshiii or space? The par- 
ties may adduce further evidence relevant 
to the last issue. The other issues will 
bo decided upon the evidence already on 
tho record, that is to say, the evidence 
that was taken in this and the connected 
Suit No. 131. On return of the findings 


1 


q9i9 


Shum Naeain Tickoo v. B. B, & 0. 1. Ey. 


ths usual ton days will be allowed for 
filing objections. 

V.B./p,K. Issues remitted. 
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Richards, C. J. and Banerji, J. 

Shiam Narain Tiokoo and others — 
P Jaintitfs — A ppellants. 

V. 

B. B. & C. J. By. — Defendant — Res- 
pondent. 

First Appeal No. 68 of 1918. Decided 
on 3rd March 1919, from order of Sub- 
Judge, Agra, D/- 25th April 1918. 

^*''11 P* C. (1908J, S. 20 — Cause of action 
"“Pl®***Iiff and his wife travelling from Agra 
to Kuchaman Road— Ticket changed at Ban- 
diqui —In journey hereafter carriage door 
opened and plaintiff’s wife fell and died— 
Suit against company for damages in Agra 
Court is not maintainable, cause of action 
having arisen outside jurisdiction of Agra 
Court. 

Plaintiff and bis wife were travellingfcom Agra 
to Kuchaman Road -by the B. B. and C. I. Ry. 
and purchased tickets at Agra. They changed 
trains atBandiqui and it was alleged that during 
this part of the journey the carriage door opened 
out through the neglect of the defendant railway 
company, either in not locking the door or in not 
seeing that it was properlylfastenedandthe plain- 
tiff s wife fell out and subsequently died. The 

plaintiff sued the company for damages in the 
Agra Court : 

Hied : (1) that the contract to carry tlie de- 
ceasei lady was a contract with herself and there 
was no privity between the plaintiff and the de- 
fendant company : (2) that the suit was based 
upon tort and upon the provisions of the Fatal 
Accidents Act and the cause of action having arisen 
outside the jurisdiction of the Agra Court that 
Court had no power to try the suit. fP 420 C 2] 

Tej Bahadur Sapru — for Appellants. 

C. W. Dillon for Respondent. 

Judgment. This appeal arises out of 
a suit brought against the B. B. and C. I. 
Ry. There were four plaintiffs, one adult 
and tlyee minors. The allegation is that 
plaintiff 1, his wife and three children 
(the other three minor plaintiffs) were 
travelling from Agra to Kuchaman Road 
and purchased tickets at Agra. The 
party changed their carriage at Bandiqui 
station and got into another train. It is 
alleged that in the course of this part of 
the jcurnoy the carriage door opened out 
through the neglect of the defendant 
lailway company, either in not locking 
the door or in not seeing that it was pro- 
perly fastened and plaintiff s wife fell 
out and subsequently died. One of his 
minor girls Ram Dulari, plaintiff 3, also 
fell out and was injured. Rs. 25,000 
were claimed by the family as damages 
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for the death of the wife of plaintiff i 
and Es. 5.C00 were claimed b 

Dulari and Sham jDulari for injure™ 

caused to them. Various pleas were 
raised by the defendant company. Thev 
contended that the causes of action in 
respect of ^ the death of the wife and 

the injuries to the daughters could 
not be joined. They also pleaded that 

the A„ra Court had no jurisdiction as the 
cause of action did not arise in that dis 
tnct. There were of course also pleas 
denying neglect and liability The 

below held that it had no /nr Jfclion" 

entertain the sui and directed the plain? 
to be returned for presentation in the 

Sd' ^ ® plaintiffs have ap! 

It is qnUe clear that prima facie a 
company should be sued at its princinal 

If however the plaintiffs could 
show that the cause of action wholly or 
in part arose at Apa, then the suit could 
be instituted at that place. The conten- 
tion on behalf of the plaintiffs is that the 
buying of a ticket by each member of the 
family was a contract between the in 
dividual and the railway company to 
carry that individual “safely" from 

to the place of destination as set ftfch 

m the ticket and that the suit aocordinglv 

being based upon contract, the cause of 

action either wholly or in part arose at 

Agra. On the other hand the defendant 

company contend that the alleged neglect 

about the carriage door was the “cause 

of ac&ion and this occurred, if at all 

outside the jurisdiction of the A'<ra 
Court. ^ 

In support of the contention of the 
plaintiffs certain English cases have been 
cited and amongst them the cases of 

Austm^GAY.Ry Co.il) ard Foulhes 

V. Metropolitan Di.tnct Railway Com 

pany (2). In the earlier of those two 

cases a mother sued for damages on the 

allegation that she, accompanie i by her 

infant child, who was under three veais 

of age, was travailing on the defendant 

company s railway when the accident 

happened whereby the child was injured 

The jury found in favour of the plaintiff 

A question had arisen as to whether or 

not the child was more than three years 

old. If It was under three years the 

m^er was entitled to take it without 

' (1) [1867] 2 Q. B. .142: 

(2) [1S79J4C.P. D. 2C7. 
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the payment of any fare. For the pur- 
poses of argument it was assumed that 
the child was under three years of age, 
and on this assumption it was held that 
the verdict of the jury awarding damages 
could not be disturbed. Three of the 
Judges state that the right was founded 
on the contract which arose when the 
lady purchased her ticketand that the con- 
tract was to carry “safely.” Blackburn, J., 
put the obligation on a different ground, 
namely the duty which the company 
owed, quite irrespective of the contract. 
In the case of E. I. By, Co. v. Kalidas 
Mukerji (:i), the very case which we have 
just mentioned was referred to. In the 
orse before their Lordships of the Privy 
Council the plaintiff’s son had taken a 
ticket at Howrah. In the course of the 
journey another passenger entered the 
carriage having with him a lot of fire- 
works. The fire works exploded and the 
plaintiff’s son was injured and sub- 
sequently died of the injuries, whereupon 
the plaintiff instituted the suit. The 
Indian Courts held that the defendant 
company was liable because there was a 
duty indepe,ndently of any implied con- 
tract te carry the passenger “safely.” 
It was argued before their Lordships of 
the Privy Council that the extent of the 
obligation of the railway company is to 
carry “safely.” In short it was said tliat 
they are common carriers of passengers. 
Their Lordships held that this was nob 
the law. Their Lordships refer to the 
case of Austin v. G. fF. By, Co. (l) and 
say at p. 410 of the resport: 

“Id the one caso it was a child under three 
years of age between whom and the railway com- 
pany of course there was no contract, and tlie 
other is a case of the same character. It is im- 
portant perhaps to observe what runs through 
the judgments and to observe that Mr. Asquith 
naturally enough used the same phrase yesterday 
ill his argument as enforcing the necessity of the 
railway company discharging themselves by in- 
conceivable evidence by saying that their con- 
tract was to carry safely. Their Lordships thinlr 
it is desirable that the error should bo plainly 
stated, because it may mislead others hereafter. 
It is enough to say that in their Lordships’ judg- 
ment there is no such obligation on the part of 
the railway company." 

It must be admitted at once that the 
facts in the present case and the facts of 
the case to which we have just now re- 
ferred are by no means identical. In the 
case before us the allegation is an allega- 
tion of neglect connected with the keep- 

fa) [11)01] 23 Cal. 401 = 28 I. A. 144=3 
33 (P. 0.). 
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ing of the door shut. In the case before 
their Lordships of the Privy Council the 
allegation was neglect in allowing a pas- 
senger to bring fireworks into the com- 
partment. We think however that the 
case has very distinct bearing upon the 
question as to whether the liability of 
the company in the present case is or is 
not founded upon contract. Even how- 
ever if we assume that a person who pur- 
chases a ticket can sue the company “ex 
contractu” for injuries suffered during 
the course of the journey, it is important 
to point out the foundatoin of the main 
claim put forward in this suit, that is the 
claim for damages consequent upon the 
death of the wife of plaintiff 1, is under 
the Fatal Accidents Act of 1855. The 
preamble of that Act is a follows : 

“Whereas no action or suit is now maintain- 
able in any Court against a person who by his 
wrongful act, neglect, or default, may have 
caused the death of another person and it is 
oftentimes right and expedient that the wrong- 
doer in such case should bo answerable in damage 
for the injury so caused by him . . . . ” 

The contract to carry the deceased lady 
was a contract to carry herself. There 
was no privity between the plaintiffs and 
the company and no contract entered 
into by the company with the plaintiffs 
to carry this lady, and a suit so far as re- 
lates to her death is a suit based upon tort 
and on the provisions of the Fatal Acci- 
dents Act of 1855, and cannot we think be 
based on contract. After full consider- 
tion we have come to the conclusion that 
the decision of the Court below was cor 
rect. Wo accordingly dismiss the appeal 
with costs, including in this courtfees 
on the higher scale. The plaint will, of 
course, be returned for presentation to 
the proper Court as directed by the 
Court below. 

v.B./r.k. Appeal dismissed. 
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PiGGOTT AND WaLSH, JJ. 

Mt. Fatima Bibi and others — Defen- 
dants — Appellants. 

V. 

Bam Narain Sahu and others — Plain- 
tiffs and Defendants — Respondents. 

First Appeal No. 244 of ldl5 deoidel 
on 6th April 1918 from decision o 
Second Sub-Judge, Jaunpur, D/- 30th 
March 1915. 

Civil P.C. (1908). O. 41. R. 22-U is within 
discretion of appellate Court to permit res- 


Mt. Fatima Rr^i v. Ram Narain 



Mt. Fatima Bibi v. Narain (Piggott. J.) Allahabad 421 


pendent to prefer^ cross-objectioni against 
co-respondents. 

Plaintiffs instituted a suit upon amottgage- 
deed, purporting to have been executed by four 
males and two ladies and to convey an 8 anna 
share out of 16 annas in 3 villages and certain 
house property and grove, the share cf the ladies 
in the property being 2/5ths of the whole and of 
the male executants S/Sths of the whole; the suit 
was for realization of the mortgage-debt from an 
8-anna share of the defendants in a single village 
and also from the house and the grove. The 
trial Oourt, finding that the execution of the 
deed by the ladies was not proved, gave a decree 
against the male executants for the sale of an 
S-anna share on the ground that, after deducting 
the share of the ladies, they owned between them 
more than an 8*anDa share out of the entire 
16 annas. The defendants against whom the 
decree was passed appealed, the plaintiff and the 
ladies being made respondents. The plaintiffs 
filed a petition of cross-objections, contending 
that execution was proved against the ladies. 

The defendants-appellants objected that the plain- 
tiff was not entitled to challenge the order of 
the Court below dismissing the suit against the 
ladies, by way of a petition of cross-objections* 

Held, that it was open to the plaintiff, as res- 
pondent to the appeal, to support the decree of 
the Court below, in so far as that decree ordered 
the sale of a share of 8-annas, upen a ground 
that had been decided against him by the trial 
Court, namely, upon the allegation that the 
document in suit had been executed by the 
ladies, and that as soon as an appeal was filed on 
the plea that in any event only 3/6ths out of au 
8-anna share should be ordered to be sold, the 
plaintiff had a ground for asserting his original 
claim, and it was within the competence and 
diecretion of the High Oourt to permit the peti- 
tion of cross-objeclions to bo heard, even as 
against those defendants to the suit who 
were arrayed as respondents to the appeal. 

IP 422 C 2] 

Te] Bahadur Sapru and S. M. Sulai- 
man—iox Appellants. 

B. hi, 0 Conor and Gohul Prassnd — 
for Respondents. 

Piggott, J. This is a suit on a mort- 
gage of 17th September 1900. The exe- 
cutants of this deed were six persons. 
Jamil Ullah and Jalil Ullah, the 
two sons, and Mt. Khatun Bibi, the 
surviving widow of one Khalil Ullah 
deceased, were the first three. The other 
three executants, JohraBibi, Mohammad 
Shibli and Muhammad Makki, were 
members of the same family, connected 
more or less distantly according to a 
pedigree which is to be found at page 2 
of the printed record. The only point 
I desire to make about these three exe- 
cutants at present is that the pedigree 

does not show that they could have in- 
herited any property from the deceased 
Khalil Ullah so as to be liable for pay- 
ment of any portion of that gentleman’s 


debts. The suit as* brought is against 
the executant Jamil Ullah in person and 
the heirs of the remaining five execu- 
tants, all of whom are since deceased. 
The Court below has found execution 
proved as against the four male execu- 
tants and not proved as against the two 
ladies, Khatun Bibi and Johra Bibi. 
The mortgaged property as specified in 
the deed in suit consists of shares in 
three villages and certain house property 

and a grove, but the present suit is for 

realization of the entire mortgage-debt 
from an 8-anna share of the judgment- 
debtors in a single village, the name of 
which is variously written as Gowai or 
Gowaipur, and also from the dwelling 
house and the grove. We have no infor- 
mation before us as to the respective 

shares of the various executants of the 

deed in the dwelling house or in the 
grove; but as regards the principal item 
involved in the plaintiffs' claim, namely, 
the share in village Gowaipur, an extract 
from the register of proprietary rights is 
printed at page 60R. This shows that in 
the village in question the six executants 
of the deed owned in the year 1900 an 
entire Mahal of 16-annas and that they 
owned the same in certain specified 
shares. For our purposes it is sufficient 
to note that the shares of the two ladies 
came to 2/5ths of the whole and the 
shares of the four male executants to 
3/5ths of the whole. The deed in suit 
purports to mortgage an 8- anna share out 
of the whole 16 annas, the said mort- 
gaged share being the property of all the 
executants, but wit heut any further speci- 
fication. Now the learned Subordinate 
Judge, while finding it not proved that 
the two_ ladies. Mt. Khatun Bibi and 
Johra Bibi, had executed the deed in 
suit, has nevertheless given a decree for 
the sale of an 8-anna share, on the ground 
that the male executants of the deed in 
suit did own between them more than an 
8-anna share out of the entire 16 annas, 
even after excluding the shares owned 
by the two ladies. 

We have before us an apj»eal by those 
defendants against whom the suit was 
decreed, and a petition of cross objections 
under Order 41, rule 22. Civil P. C., has 
been filed by the plaintilfs. The appeal 
raises in the main three points : — 

Firstly, it is contended that execution 
of the deed in suit is not proved as 
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against; any of fche executants other than 
Jamil Ullah. 

Secondly, it is contended that, even if 
execution be proved against any or all of 
the other executants, there has been no 
valid registration of the document as 
against any of the executants other than 
Jamil Ullah. 

Thirdly, it is contended that, in any 
event, the decree should have been for 
the sale of 3/5th3 of an 8-anna share and 
not an entire S-anna share. 

The remaining pleas in the memoran- 
dum of appeal are either summed up in 
the three contentions above stated or 
have not been seriously pressed. 

In the rnamorandum of cross-objections 
the plaintids contend that execution was 
proved as against the two ladies Khatun 
Bibi and Johra Bibi and that effect 
should bo given to this contention, if 
allowed, in any decree which this Court 
may pass. 

It will bo convenient to state at once 
that this petition of cross-obiections was 
met at the outset by those defendants 
who represent the estate of Khatun Bibi 
and Johra Bibi, by a plea that the plain, 
tiffs were not entitled to challenge the 
order of the Court below dismissing the 
suit as against the representatives of 
these ladies by way of a petiton of cross- 
objections. The point is that the repre- 
sentatives of these ladies are arrayed 
along with the plaintiffs as respondents 
to this appeal. They were content to 
accept the decree of the Court belovv as 
passed and have not tliemselves appealed 
against it. In support of this contention 
reliance is placed upon a decision 
of this Court in Kaliu v. Manm (i), 
in which the principle contended for is 
laid down in broad terms. As a matter 
of fact the position has since .i)een re- 
considered by this Court in Abdul Ghayit 
V. Muhammad Fa^iih (2). We have been 
referred also to decisions of other High 
Courts to be found in Bishun Churn Boy 
Choivdhry v. Jayendra Nath Boy (3), 
Shahniddin v. Dcomoorat Kocr (4), 
Jadnnandan Prasad Siiiyha v. Koer 
Kallya^i^ SniyhAb), Nnrsey Virji v. .4/, 

(1) 1.19001 i>3 All. 93={pjodjX wVn. X 

(9) [1905] 28 All. 95=2 A. L. J. GG7=(i905) 
A. W. N. 2C0. 

(8) [1901] 2GCal. IK. 

(4) 11905] 80 Cal. C55. 

(5) [1912] 18 J. C. G53=1G C. \V. N. Gl-^=15 
C. L. J. (il. 


fred H. Harrison (6) and Mimisami 
Mudaly v. Abbu Beddy (7). It may be 
noted at once that it was in any event 
open to the plaintiffs, as respondent's to 
the appeal, to support the decree of the 
Court below, in so far as that decree 
ordered the sale of a share of eight annas, 
upon a ground which had been decided 
against them by the trial Court, namely, 
upon the allegation that the document in 
suit had, contrary to the finding of the 
Court below, been duly executed by 
Khatun Bibi and Johra Bibi. It was im- 
possible therefore to close the mouth of 
the learned advocate for the respondents 
or to refuse to re consider this question 
of execution by the two ladies. As a 
matter of fact, under the peculiar cir- 
cumstances of this case, it seems clear 
that the plaintiffs could not be blamed 
for acquiescing in the decree of the trial 
Court so long as that decree entitled them 
to bring to sale a full eight-annas share; 
but they had ground for re-asserting their 
original claim as soon as an appeal was 
filed on the plea that in any event only 
3/5ths out of an eight annas share should 
be ordered to be sold. Under the cir- 
cumstances we think it was within the 
competence and discretion of this Court 
to permit the petition of cross-objections 
to be heard, even as against those original 
defendants to the suit who were arrayed 
as respondents to this appeal. If we had 
found the contentions urged in the peti- 
tion of cross objections to be well-founded 
in fact, we should have been prepared to 
give effect to them in our decision. 

It is as well to take up at once this 
question of the execution of the deed in 
suit by Khatun Bibi and Johra Bibi. 
They were illiterate and pardanashin 
ladies and they do not purport to have 
executed the document in suit by signing 
it or by making their mark, or by means 
of their thumb-impressions. On behalf of 
Mt. Johra Bibi her name as executant of 
this deed purports to have been written 
by her son Naim Ullah; on behalf of Mt. 
Khatun Bibi, by her son Bashir Ullah. 
The question in issue is simply whether 
these two young men had authority to 
execute the deed on behalf of their res- 
pective mothers. Naim Ullah is dead 


(G) [1913] 37 IKm. 511=21 I. C. 7 = 15 Bom* 

L. R, 781. 

(7) [l9l5]38Mul. 705=27 I. C. 323=^7 M 
L. J. 710='1915) M. W. N. 45. 
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bub Bashir Ullah was pub into the wit- 
ness-box on behalf of the defendants. 

He admitted having written his mother’s 
name as executant of the deed in suit, 
but refused to admit that he had her 
authority for so doing. He professed to 
have acted on assurances given him by 
Jamil Ullah, whom he regarded as the 
head of the family. Jamil Ullah, on the 
other hand, was put into the witness-box 
by the plaintiffs. He deposed that the 
document in suit was duly executed in 
his presence and that Naim Ullah and 
Bashir Ullah wrote the names of their 
respective mothers as executants “with 
the permission” of the said ladies. Ho 
was very reluctant to commit himself to 
any definite assertion as to the manner 
in which that permission had been ob- 
tained, but so far as it goes, the effect of 
his statement is as given above. Farther 
the plaintiff Behari Lai went into the 
witness-box and called 2 out of the 3 
surviving marginal witnesses, the names 
of the witnesses called being Sibaram and 
Debi Prasad. We have had to consider 
all this evidence carefully in connexion 
with the various admitted facts of the 
case and the inferences derivable from 
such facts. It is clear that the mort- 
gagees in this case accepted as their secu- 
rity a document the validity of which, as 
regards the shares of the lady executants, 
depended on their being able to prove 
the authority of Naim Ullah and Bashir 
Ullah to sign for their respective 
mothers. Moreover the document was 
registered, as we shall have presently to 
consider, upon an admission of execution 
made by Jamil Ullah in his own behalf 
and on behalf of all the other execu- 
tants. We therefore lack, in this case 
the sort of direct safeguard of the in- 
terests of a pardanashin lady which is 
ordinarily provided by the procedure 
laid down in the Registration Act. If 
the plaintiff's in fact suffer any appreci- 
able loss by reason of this defect in the 
nature of the security accepted by them 
and in the procedure adopted at registra- 
tion, they are after all a good deal to 
blame, because they could certainly have 
insisted on the thumb impressions of the 
two ladies, or at least their marks, being 
taken at the time of execution, and they 
could also have insisted on the registra- 
tion of the document being efiected only 
after direct admission of execution had 
been obtained from the ladies themselves. 


We are concerned simply with the ques- 
tion whether the evidence produced is 
sufficient to prove execution affirmatively 
as against the representatives of the two 
ladies. The evidence of Jamil Ullah has 
been attacked on both sides and cannot 
be relied on by either. Having commit- 
ted himself before the Registration Officer 
to an admission of execution on behalf 
of the two ladies, he could scarcely say 
less then he has done in favour of the 
plaintiffs without running the risk of a 
criminal prosecution; on the other hand, 
he does seem to have been fairly careful 
to say nothing more in favour of the 
plaintiffs than he could help. So far as 
his own interests are concerned, he 
stands to gain rathar then to lose by a 
decision in favour of the plaintiffs on the 
question of execution by the two par- 
danashin ladies. His evidence can best 
be dealt with by being put on one side 
altogether. 

We then have left the depositions of 
the plaintiff Behari Lai and the two at- 
testing witnesses. The learned Judge of 
the Court below has come to the conclu- 
sion that this evidence does not satis- 
factorily prove that the two ladies were 
actually present, at the time of execution, 
in a room adjoining that in which the 
document was executed by the male exe- 
cutants, or that they were consulted at 
the time about the question of execution 
or gave the alleged authorization to their 
respective sons to sign for them. There 
are undoubtedly serious discrepancies in 
the evidence and difficulties in the way 
of accepting it as it stands. There are 
passages in the deposition of the- plaintiff 
Behari Lai which certainly suggest the 
inference that he was personally of opi- 
nion that Naira Ullah and Bashir Ullah 
h3,d authority to execute such a document 
as the mortgage in suit on behalf of their 
respective mothers under the arras of the 
power of attorney on the strength of 
which the registration was subsequently 
effected. If this was his impression it 
is an erroneous one, for the document in 
(]Ucstion does not confer ;uiy such general 

on the two young men. At 
the same time the existence of such an 
impression in the plaintiff’s mind might 
well account for his having accepted the 
signatures of the two young men as suffi- 
cient, without any of the elaborate pre- 
cautions which at the trial ha endea- 
voured to prove that he had in fact 
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taken. There are undoubtedly circuna- 
stanoes in the case from which a general 
inference might be drawn in favour of 
the statement that the two ladies in 
question must have known of this mort- 
gage transaction and must have given at 
least a tacit permission to their sons to 
act on their behalf. At the same time I 
feel very strongly that the direct evi- 
dence by which the plaintiff has sought 
to prove an authorization given verbally 
at the time of execution, after the deed 
had been read over and explained to the 
ladies, is quite unreliable. It lias been 
rejected by the Court which heard it and 
I certainly do not feel prepared to re- 
verse the finding at which the trial Court 
has arrived on this point. I think there- 
fore that this finding must stand and 
that the execution of this deed by Khatun 
Bibi and Johra Bibi is not satisfactorily 
proved. It is not necessary therefore so 
far as these ladies are concerned, to go 
into the question whether there was a 
valid registration on their behalf. 

The points raised in the memorandum of 
appeal may be more briefly disposed of. 
The first question is, whether execution is 
[iroved as against the male executants 
other than Jamil Ullah, Here I feel able 
to concur without hesitation in the con- 
clusion arrived at by the learned Sub- 
ordinate Judge. The evidence given by 
Jamil Ullah himself, by the plaintiff 
Behari Lai and by the two marginal wit- 
nesses does prove that the parties con- 
cerned in this transaction came together 
in the male apaitments of the residential 
house of the mortgagors, that a draft 
dead ^^a3 producoj and fche mortgage 
deed in suit faired out accordingly and 
that the male executants did sign tlie 
document then and there in the presence 
of the attesting witnesses. The plea 
therefore kils. It is worth noticing fur- 
ther in this connexion that the bulk of 
the consideration consisted of a cash pay- 
ment made to Jamil Ullah and of antece- 
dent debts due from Khalil Ullah, while 
the property in suit had come to the lady 
executants from their own family and 

not from Khalil Ullah at all. 

As regards registration, it has already 
been remarked that the document was 
presented for registration by Jamil Ullah 
alone. This ho had a right to do, so 
that there was .no invalidity about the 
presentation of the document. The only 
question is, whether Jamil Ullah was .an 


authorized agent for the purpose of ad, 
mitting execution on behalf of the mala 
executants, within the meaning of S. 34, 
Registration Act. There has been a 
great deal of controversy about the power- 
of-attorney under which Jamil Ullah 
purported to act. The original of this 
document has not been produced. The 
learned Subordinate Judge has admitted 
secondary evidence on the ground that 
the original is somewhere in the posses- 
sion or control of one or other of the 
defendants and that the plaintiffs seemed 
to have made all reasonable efforts to get 
the original* before the Court. He has 
pointed out that there was one oversight 
on the part of the plaintiffs in the matter 
of service of notice on one possible per- 
son in whose possession the original of 
this document might conceivably havo 
been; but on an examination of the re- 
cord as a whole I can see no reason what- 
ever for holding that the Court below 
was not well within its discretion in 
admitting secondary evidence. The se- 
condary evidence is of the most satis, 
factory character; a certified copy has 
been obtained from the registration de- 
partment. There is a great deal of evi- 
dence tending to show that this docu- 
ment was. as a matter of fact, acted upon 
as a genuine and valid document by all 
the parties concerned in it for a period 
of years. The execution of the power-of- 
attorney was certified by the Registering 
Officer to have been made in his presence 
as required by S. 33, Registration Act. 
He seems, as a matter of fact, to have 
taken the trouble to get it re-executed at 
the time of his visit to the house in 
which the lady executants were residing, 
even though it had previously been exe- 
cuted by all the persons concerned; on 
the whole, as regards the male execut- 
ants of the mortgage deed in suit at any 
rate. I can see no good reason for bold- 
ing that Jamil Ullah was not their au- 
thorized agent under this power-of- 
attorney to admit execution on their be- 
luilf. There has therefore been sufficient 
proof of execution and of valid registra- 
tion as against all tlio male executants. 

Ihe only point on which the appeal 
must succeed is the third point. The 
reasons given by tlie learned Subordinate 
Judge for ordering the sale of an entire 
S-atmas share, after his finding against 
the validity of the execution of the mort- 
gn;e deed by Khatun Bibi and Johra Bibi, 
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■will not bear examination. He has 
dragged in the provisions of a section of 
the Transfer of Property Act which are 

obviously inapplicable to the state of 
facts before us. Moreover there is in the 
pleadings on this record something quite 
decisive against the plaintiffs. It has 
been pointed out that the executants of 
the deed in suit owned the entire 16 annas 
of this particular mahal in village Gowai- 
pur. Eight annas were mortgaged to the 
plaintiffs by the deed in suit. The re- 
maining 8- annas, according to the plaint 
itself, had since been mortgaged to cer- 
tain other persons who were impleaded 
as defendants 24 to 27 and 28. With 
regard to these defendants the plaintiffs 
themselves contended that the S-annas 
share in respect of which the present 
suit was brought must be treated as 
wholly distinct from the 8- annas share 
mortgaged to these other defendants. 
We have been told in the course of argu- 
ment that, as a matter of fact, this point 
is res judicata as between the plaintiffs 
and the other mortgagees in connexion 
with a certain other litigation. 

There has been some negligence on the 
part ofthe defendants-appellants inlaying 

proper materials in support of this 
contention before this Court, but under 
the cirouinst auces it is not neces- 
sary to go further into the point. On 
the mortgage deed in suit, read in con- 
nexion with the entries in the register 
of proprietors, the fair inference would 
be that each of the executants of the 
deed in suit had mortgaged one-half of 
his share in the entire mahal of 16 annas; 
and this was the contention which the 
plaintiffs themselves in para. 4 of their 
plaint asked the Court to accept. It fol- 
lows. therefore that, whatever additional 
shares the male executants of the mort- 
gage-deed may have possessed in the other 
half of the mahal, that is to say. in the 
8 anna share mortgaged to defendants 
^4 to 27, those shares are not sub- 

in the present 
suit. The plaintiffs are only entitled to 

realize their mortgage debt against the 

total of the shares of the male executants 

in the 8-auna share covered by the deed 

in suit, that is to say, in 3 / 5 th 3 out of 

the said 8-annas. The result is that 

this appeal should succeed to this extent 

only, that the order for sale be not for 

the sale of an 8-anna share but for the 

sale of 3/5ths out of the share of S-annas 
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claimed in the plaint? otherwise the appeal 
fails The appellants will pay and receive 
costs in this Court, inciluding fees on 
the higher scale, in proportion to failure 
and success. The cross objections are 
dismissed with costs, includings.fees on 
the higher scale. 

Walsh, J. I agree in the order pro- 
posed. The case with regard to the exe- 
cution of the deed by the two ladies i& 
undoubtedly a difficult one. The evidence 
of Bashir Ullah is evidence upon which 
no Court vpught to rely except as regards 
admissions and statements made by him 
against himself. According to his own 
statement on oath repeated more than 
once, he made a perfectly shameless con- 
fession of having forged his mother’a 
name. ^ Not merely having forged his 
mother's name but having done so at the 
request of what hecalJs his elder brother, 
in fact his cousin, with the intention of 
defrauding the creditor. The lower Court 
has made no reference to his evidence in 
its judgment. If I had been trying the 
case I should, at its conclusion, have 
directed his prosecution for an offence 
under S. 463, and it seems to me 
a case which ought not to be left where 
It 13. Cff'ences of this kind shamelessly 
proclaimed in Courts of law eat at the 
foundation of commercial credit in any 
community, and I see no reason why, as 
long as Courts of justice pass them by in 
silence, they should not flourish and 

abound. The direct evidence with regard 
to the execution is no doubt exaggerated 
conflicting and unsatisfactory but men 
have been sent to transportation on evi- 
dence not less contradictory, and it is 
evidence which, after all, points in the 
same direction, that is to say, there is no 
evidence worthy of the name to negative 
it. The position of the family, the nature 
of the transaction and the surrounding 
circumstances make it prima facie not 
improbable that the ladies consented to 
and authorized this transaction. The 
Court below however has found other- 
wise.^ Although I am not sure whether 
if trying the case, I siiould liave come to 
the same conclusion, I And myself unable 
to say that the Court below was neces- 
sarily wrong. On the the other points 
I agree with my brother. 

By the Court.— The order of the 
Court 19 tluifc this appeal should succeed 
to this extent only that the order for sale 
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be not for the sale of an 8-anna share 
but for the sale of 3/5ths out of the share 
of S-annas claimed in the plaint; other- 
wise the appeal fails. The appellants 
will pay and receive costs in this Court, 
including fees on the higher scale, in 
proportion to failure and success. The 
cross-objections are dismissed with costs, 
including in this Court fees on the higher 
scale. 

V.II./r.K. Appeal accepted, 

A. I. R. 1919 Allahabad 426 (1) 

Richards, C. J. and Banerji, T. 

Chunni Lai — Plaintiff— Appellant. 

V. 

Jyiri Siuffh and ot}ier.s — Defendants — 
Respondents. 

Second Appeal No. 1351 of 1910, De- 
cided on 8th November 1918, from 

decree of Dist. Judge, Mainpuri. 

Agra Tenany Act (2 of 1901\ S. 20 (2) — 
Exproprietory holding cannot be sold in 
execution of money decree — Suit by pur- 
chaser to recover possession is not main* 
tainabie 

lu execution of a simple money decree the 
plaintill brought to sale certain plots of land 
forming part of the expruprietarv holding of 
the defendant and purchased them himself. He 
obtained forma! possession of the plots and sub- 
.s?qucntly brought a suit to recover actual pos- 
session ; 

Held: fl) that having regard to the provi- 
sions of S. 20 (2) the plots could not bo sold in 
execution of a decree and the plaintiff was there- 
fore not entitled to recover possession of them; 
(2) that the plaintiff was not entitled to recover 
possession of the trees standing upon the plots 
apart from the land. [P 420 G 1, 2] 

Kailas Nath Katju and I(jbal Ahmad 
— for Appellant. 

Gulzari Lai for Girdhari Lai Agar- 
ivala — for Respondents. 

Judgment. — Tiiis appeal arises out of 
a suit in which the jdaintilf claimed pos 
session of certain plots of land. It ap- 
pears that more than J2 years before 
the institution of the suit, the plaintiff 
or his predccessors-in-title obtained a 
simi)le money decree against the defen- 
dants or their predocessors-in. title. In 
execution of this decree the plots of land 
were put up for sale and purchased by 
the decree-holder. Jt his been found 
that the plots of land forinol portion of 
t he e.xproprietaiw' liolding (A the judg- 
ment-debtor and both the Courts below 
have held, and wo agree with them, that 
having regard to the provisions of the 
Tenancy Act the interest of the expro- 
prietary tenant could not ho sold in 
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execution of the decree. It is then said 
that the plaintiff is at least entitled to 
the trees. From the description of the 
plots of land or some of them it would 
appear that trees were growing on the 
plots of land, but will be clearly seen 
from the sale certificate and from the 
whole nature of the present suit that 
the plaintiff was claiming not the trees 
but the plots. (Of course he hoped that 
the trees would pass to him with the 
land). The plaintiff alleged that he 
had been in possession of the trees and 
gathering and receiving the fruits. An 
issue was referred on this point and the 
Court below has held that the plaintiff 
was not in possession even of the trees. 

It is admitted that the dakhalnama 
giving the plaintiff formal possession of 
the subject-matter (if any) of his pur- 
chase was within 12 years of the institu- 
tion of the suit and it is now contended 
that the plaintiff is at least entitled to 
possession of the trees. In support of 
this contention the provisions of the 
wajihularz are referred to. This, no 
doubt, records the tenants’ right to sell 
the trees growing on the holdings planted 
by themselves or of spontane ous growth 
but we do not think that the wajibularz 
is sulficient to prove that the tenantsi 
had the right of selling trees as growing 
trees and to hold the land for perhaps 
50 years or more. In addition to this, 
as we have already pointed out, we think 
that what was really sold to the plain- 
tiff was the plot of land and that it was 
the land he really claimed in the pre- 
sent suit. Not only is there the statutory 
provision to prevent his being successful 
in the present suit, but it would appear 
that he slept upon such weak rights as 
ho had for more than 12 years from 
the date of his purchase and almost 
12 years from the date of receiving 
formal possession. We thick that the 
view taken by the Court helow' was 
correct and should l)e affirmed. We 
accordingly dismiss this appeal with 
costs. 

v.ij./rk. Appeal dismissed. 

A. 1. R. 1919 Allahabad 426 (2) 

JhVNr.RJI AND ITggott. JJ. 

Beiiaik Rao and others — Appellants. 

V. 

r-ntai n Sin<fh — Resiiondent. 

First Ai)p 0 al No. U) of 1919, Decided 
on 29th duly 1919. 
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CivilP. C. (5 of 1908), O. 9, R. 13 and 
O. 43, R. 1 (a) — Order setting aside ex parte 
decree ia not appealable. 

An order granting an application under 0. 9, 
R. 13, is not appealable. [P 427 0 13 

M, L, Agarivala — for Appellants. 

S. P. Ghose — for Respondent. 

Judgment. — A preliminary objection 
has been taken to the hearing of this 
appeal on the ground that no appeal lies. 
The order from which the appeal has 
Ibeen presented purports to be an order 
under 0. 9, R. 13. Civil P. C. The ap- 
pljcation on which that order was passed 
was an application under the order and 
rule mentioned above. From an order 
granting such an application no appeal 
lies under 0. 43. R. 1, Civil P. 0. We 
therefore dismiss the appeal with costs, 
'including fees on the higher scale. 

v.B./r.k. Appeal dismissed. 
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PiGGOTT AND WALSH, JJ. 

Kalka Prasad — Decree-holder — Ap- 
pellant. 

V. 

Raj Eaiii and others — Judgment-deb- 
tors — Respondents. 

Execution Second Appeal No. 261 of 
1917, Decided on 11th December 1918, 
from a decree of Dist. Judge, Jhansi. 

(a) Bundelkhand Alienation of Land Act 
(2 of 1903), S. 4 Hindu Ghosis of Jalaun 
District are members of agricultural tribe. 

Hindu Ghosis of Jalauu District are a sub- 
caste of Abirs and are therefore members of an 
agricultural tribe within the meaning of S. 4, 
Bundelkhand Alienation of Laud Act. 

[P 429 C 1] 

(b) Bundelkhand Alienation of Land Act 
(2 of 1903), S. 6 Suit on mortgage executed 
by members of agricultural tribe— Prelimi- 
nary decree for sale— Court has power to 
refuse to make decree absolute. 

A meinhec of an agricultural tribe executed a 
mortgage of certain land in favour of a non- 
agriculturist. The latter brought a suit on foot 
of the mortgage and obtained a preliminary de- 
cree for sale. On application made for a final 
decree the Court refused to pass it on the ground 
that the mortgage was in contravention of the 
provisions of S. 6, Bundelkhand Alienation of 
Land Act and sent the case to the Collector. 

Held: that the procedure adopted by the Court 
was perfecrly legal. [p 429 C 1] 

(c) Bundelkhand Alienation of Land Act 
(2 of 1903), S. 6 — Provisions of Act are 
mandatory upon civil Courts. 

The entire provisions of the Bundelkhand 
Alienation of Lind Act are mandatory upon the 
civil Courts and the Courts are bound to enforce 
them independently of any pleading raised bv 
the defendant in a particular suit. [P 430 C 1] 


(d) Precedent — Division of Board of Re- 
venue — Though not binding still should be 
respected. 

Per Walsh, J . — A decision of the Board of 
Revenue on a matter arising under the provi- 
sions of the Bundelkhand Aliention of Land Act, 
although not binding upon the parties to a civil 
suit, is a matter which any civil Court is bound 
to examine very closely. Auy civil Court, al- 
though not bound, ought to follow such a deci- 
sion of the Board in a matter peculiarly within 
its knowledge and jurisdiction, unless there is 
some overriding reason to the contrarv. 

[P 430 C 1] 

Surendra Nath Sen — -for Appellant. 

J. N. Mukerjee — for Respondents. 

Piggott, J . — The questions raised by 
this appeal concern the operation of cer- 
tain provisions of an Act of the Local 
Legislature, the Bundelkhand Alienation 
of Land Act (2 of 1903). The suit wj^s 
on a mortgage of the year 1909 and the 
defendants were described in the plaint 
as being by caste Ghosis, which they 
admittedly are. The mortgage was a 
simple mortgage providing for the sale 
of the mortgaged property in the event 
of non-payment; that is to say, it was 
admittedly nob a form of simple mortgage 
permitted to a member of an agricultural 
tribe in the Jalaun district by S. 6. 
Cl. (b) of the Act above referred to. The 
defendants never pleaded that they were 
members of an agricultural tribe and the 
Court proceeded to pass, on 9th October 
1915, a preliminary decree for sale of the 
mortgaged property. On 14th April 1916, 
the plaintiff decree-holder applied to the 
Court for the passing of a fmal decree for 
sale. The Court recorded an onler to 
the effect that, upon inquiries made 
since the passing of the preliminary de- 
cree, it had come to entertain doubts 
whether the defendants were nob mem- 
bers of an agricultural bribe subject to 
the provisions of the Bundelkhand Ali- 
enation of Land Act. It went on to 
hold judicially that the defendants being 
Ghosis professing the HinGu religion, 
were members of an agricaltural tribe as 
aforesaid and that consequently no decree 
for sale could be passed in respect of the 
land in suit. It held that in spite of 
the fact that a preliminary decree for 
sale had already boon passed, the only 
order in confonnity with law which 
could bo passed, by reason of the provi- 
sions of S. 9, CL 3, Alienation of Land 
Act, was an order referring the case to 
the Collector with a view to his dealing 
with the matter in the manner provided 
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is provided that 
shall by notifi- 
defcermine what 


by the Act. There was an appeal against 
this decision but it has been affirmed by 
the District Judge. 

The second appeal before us raises a 
number of questions which require to be 
separately considered. The first and most 
essential question to be determined is 
whether the defendants are or are not 
members of an agricultural tribe within 
the meaning of Local Act 2 of 1903. 
By S. 4 of that Act it 
the Local Government 

cation in the Gazette 

bodies of persons, in any district or 
sub-diyision of a district subject to the 
operation of the said Act, are to be 
deemed agricultural tribes for the pur- 
poses of the Act. Tlio Local Govern- 
ment has published a notification dealing 
with the Jalaun District in which the 
parties to this suit reside. In that noti- 
fication persons who are by caste Ahirs 
are declared to be members of an agri- 
cultural tribe as aforesaid. The Courts 
below have held that Ghosis professing 
the Hindu religion are a sub-caste of 
Ahirs and are therefore included in the 
notification in question. By ccnsulting 
standard books of reference on this ques- 
tion the following facta are ascertainable. 
The word Ghosis,” strictly speaking, 
seems to connote an occupation rather 
than the name of ^ a caste. The meaning 
of^ the Word is "shouter” and it is ap- 
plied to herdsmen with reference to the 
vociferations resorted to by them in the 

herding of their cattle on the pasture 
lands. 

The majority of persons calling them- 
selves Ghosis are converts to the Mahom- 
medan religion, or descendants of such 
converts, and there is reason to believe 
that they consist mainly, if not entirely, 
of the descendants of families once belong- 
ing to the .Miir caste and still following 
their hereditary profession of herdsmen” 

A certain number of Ghosis however 
still profess the Hindu religion. They 
do not appear to be very numerous in the 
Jalaun district and the (luestion whetlier 
they are to he treated as a distinct caste 
of Hindu Ghosis, or as a suh division of 
the Ahir caste, has had to he considered 
by the authorities on various occasions, 

apart from the operation of the Aliena- 
tion of j.and Act. We find tliat in the 
census returns prepared under the orders 
of tho Ijocal Government both at the 
consuH of 1901. immediatsJy before tho 
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passing of Local Act 2 of 1903, and also 
at the next census of the year 19H^ 

Hindu Ghosis in Jalaun, as well* as in 
other districts of Bundelkhand, were 
classified as a sub-caste of Ahirs. It hag 
been suggested in argument that a state- 
ment of this sort in a census publication 
IS not relevant to the question now be- 
fore the Court for trial. What we have 
to determine is the meaning of the word 

Ahir in a certain Gevernment Notifica- 
tion. We have to decide, with reference 
to this word, as it appears in this noti- 
fication, whether it does or does not in- 
clude the Hindu Ghosis of the Jalaun 
district. As bearing upon the meaning 
of the word in the notification it seems 
to be a relevant fact that in the returns 
piepared at two consecutive census enu- 
merations of the population, under the 
orders of the same Government, the 
Hindu Ghosis were enumerated and 
classified as a sub-caste of Ahirs. 

It seems a reasonable argument that 
when the Local Government used the 
word Ahirs in this notification, it in- 
tended to include all sub-castes or sub- 
divisions of the Ahir caste, referred to 
in the recent census enumeration pre- 
pared under its own orders. That the 
same classification was maintained at the 
census of 1911 seems to be also a rele- 
vant fact as showing that there has been 
no change in what may be called the 
official attitude on the question. It is 
further to be noticed that the question 
which we have now before us has had to 
be considered by another authority com- 
petent to pronounce a judicial opinion on 
the point, namely by the Board of Reve- 
nue of these provinces. We are entitled 
to take judicial notice of the constitution 
of the Government of these provinces, 
including such facts as the judicial and 
executive powers exercised by the Board 
of Revenue. The Bundelkhand Aliena- 
tion of Land Act was passed in close con- 
nexion with a kindred statute, namely 

the Bundelkand Encumbered Estates Ack, 

which was Local Act 1 of 1908. The 
administration of this Act was left in a 
very peculiar manner to the Board of 
Revenue: and we are fairly entitled to 
conclude that in such a matter as the 
preparation of tho list of argicultural 
tribes tlie opinion of the Local Govern- 
ment would bo based largely upon advice 
received fiom tho Board 'of Revenue. 
Biom every point of view therefore it 



seems to be a relevant fact in the case 
that the Board of Eevenue, having had to 
consider the very question which is now 
before us has come to the conclusion that 
the Hindu Ghosis were intended to be 
included under the designation of Ahirs, 
as a sub-caste of tlie Ahir caste, in the 
notification published under S. 4, Aliena- 
tion of Land Act (2 of 1903). On these 
grounds therefore I would hold that the 
decision of the Courts below was right 
and that these defendants are in fact 
members of an agricultural tribe, namely, 
the Ghosi subdivision of the Ahir caste, 
in the Jalaun district. 

The next point taken is that the pro- 
visions of S. 6 of Local Act 2 of 1903 do 
not affect this case, or in the alternative 
that the contention upon which the case 
has been decided by the Courts below 
could not be raised after the passing of 
the preliminary decree for sale. The 
policy of the Alienation Act in Bundel- 
khand was to afford statutory protection 
to certain classes of land-holders as re- 
gards the aliepation of their proprietary 
rights in land, while at the same time 
restricting their right to make such 
alienations. S. 6 deals with the ques- 
tion of the mortgages which a landed pro- 
prietor who is a member of an agricul- 
tural tribe may lawfully contract. He 
has an unlimited power of mortgage in 
favour of members of the same agricul- 
tural tribe as himself residing within the 
same district, but otherwise his right of 
dealing with his own property by way 
of mortgage is subject to severe restric- 
tions. We are concerned in this case 
with Cl. (b) of the section. This pro- 
vides, in effect, that a member of an agri- 
cultural tribe subject to the provisions 
of this Act cannot lawfully enter into a 
contract of mortgage by which he autho- 
rizes the mortgagee, in the event of non- 
payment, to bring to sale the mortgaged 
property. The utmost he can do is to 
covenant that, in the event of his failure 
to pay the stipulated sum on due date, 
the mortgagee shall be entitled to obtain 
through the intervention of the Collector 
possession over, and enjoyment of the 
mortgaged property for such term of 
years as the Collector shall consider rea- 
sonable under the circumstances. This 
is on the one hand a restriction on the 
proprietary rights of the intending mort- 
gagor and would operate no doubt as a 
restriction on his credit. On the other 
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hand, it is a protection of those proprie- 
tary rights by preventing their being 
brought to sale in execution of a decree 
passed upon a simple mortgage in the 
ordinary form. This object is further 
carried out by the provisions of Ss. 9 and 
16 of the same Act. 

Under Cl. 3, S. 9, it is provided that 
in a suit like the present, if the proprie- 
tor who is a member of an agricultural 
tribe has, in contravention of the pro- 
visions of S. 6, entered into a contract 
of simple mortgage in the ordinary form, 
that is to say, providing for sale of the 
mortgaged property in default of pay- 
ment, the Court shall not pass a decree 
for sale, but shall on the contrary give 
the mortgagee the only relief to which he 
would have been entitled if the mort- 
gagor had not broken the law. It must 
refer the case to the Collector, in order 
that he may deal with it by giving the 
mortgagee possession over the mortgaged 
property for such term ol years as he 
considers just. Under S. 16 the legisla- 
ture has further provided a general pro- 
hibition against the bringing to sale of 
land belonging to a member of an agri- 
cultural tribe in execution of any decree 
or order of any civil Court made after 
the commencement of the Act. With re- 
ference to this latter section it iias been 
contendei before us that the learned 
District Judge was not jnstilied in refer- 
ring to it, inasmuch as the question of 
the actual sale of the mortage! property 
in this case could only arise upon an ap- 
plication for execution of a decree abso- 
lute for sale. It ‘seems to me that the 
learned District Judge was entitled to 
the provisions of S. 16 as enforcing the 
propriety of the order passed by the first 
Court and upheld by him on appeal. A 
reference to S. 16 shows that, even if the 
trial Court in this case hal gone on to 
pass a decree absolute for sale, that de- 
cree would have been unenforceable in 
execution, once the Court was satisfied 
that the judgment-debtor was a member; 
of an agricultural tribe. This is a good 
reason for not passing such a decree and 
for giving the plaintiff mortgagee in lieu 
thereof the best relief obtainable by him 
under the Statute. 

The contention that the parties to the 
litigation are bound by the terms of the 
preliminary fl )cree and that the ques- 
tion of the position of the defendants as 
members of an agricultural tribe was not 
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one which should have - been raised after 
. passing of the preliminary decree 
does not impress me, because I look upoi^ 

!llLnation'’'rr BundelkhLd 

P. nn fh • ° n mandatory 

.upon the civil Courts of the district. If 

la proprietor who was a member of an 

'thosT nr^ • permitted to evade 

, hose piovisions, by not claiming the 

'trilie it ^ member of such 

mo effeni i'" provisions of 

|UO effect in the case of any proprietor 

hed that this was not the intention of 

the Statute and that this is not the effect 
of Its provisions. Both in S. 9 Cl .3 
and in S. 16, Cl. 1, the word used with 

reference to the proceedings of the civil 

cuiesHnn' ■ ® provisions in 

question in my opinion, are binding upon 

the evil Courts independently of any 

pleading raised by the defendants ini 

paiticiilarsuit._ For these reasons there 

iwiBriTs' ' «pp-' 

Walsh, J. I entirely a^^reo As twn 
matters have been strenuously argued I 

he fi I about them, ii 

the fii^t place, in ray opinion, a decision 

0 the Board of Eevenue on a question 
:of this sort, although not binding upon 
.the parties, or upon this Court, is a mat- 
jtoi which any civil Court is bound to 
je.Namine very closely. It is a matter 
-essentially for the decision of a Eevenue 
jCourt and all Eevenue Officials are of 
,cours0 bound in deciding the question, 
|whon It comes before them, by any deci- 
sion passed by the Board of Eevenue. 

In my opinion any civil Court, although 
not bound, ought to follow such a deci- 
sion of the Board in a matter peculiarly 

within Its knowledgeand jurisdiction un 

less there were some overriding reason to 
the contrary. There seem to be several 
legal grounds on which that Court’s 

order was ji^sti tied. If the decision of 

the board of Revenue were reported it 
is obvious that a civil .Iiidgo deciding ’the 

case would have looked at it. The fact 

that it is unroported makes no difference 

1 should have thought that in any event 
under S. 49. Evidence Act, the Board's 
decision is a relevant fact as an opinion 
of an export upon the meaning of a term 
applicable to the scheduled districts 
The second point which Dr. Sen ar.tued 
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was that the defendant himself I. a 
this question go by default at the^*^ 
nal hearing of the suit. To ray mi 
IS not a question of pleading orTMi!‘ 

rights of the parties strictly’ so oIlllV 

•L a„“.„r ‘r tS'tnS 

w ich did not fcake notice of the provi 

S 'vhetherthe pS; 

pleaded them or nof u 

outside its jurisdiction ® 

p.Mh Sr >"■ 

^ Appeal dismissed. 
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Piggott, J. 

Muqaddas Hwssam— Applicant, 

Opposite Party. 

Onminal Revn. No. 220 of 1919 Da 

«« on 2911, M., 1919, 

Se,s. Judge, Budaun, D/- 8th March 

- Wr„' to 195 aod 435 

CourllHr^h Sessions 

Of r'® Gode, the prosecution o! a wibne-^q fnr 
giving false evidenoe. and the sanction so eiven 

ClTc) s 195 tho acting under 

under s 435 il l n juriediotion 

mmo the record of the proceeding before the Ses- 

sions Judge and to set aside the order if it is not 
satisfied as to its propriety. 

The e.'cisting state of the law permittinc a 
revision to the High Court from the order of a 
Sessions Judge under S. 195 (ffi animadverted 

‘ r n r „ . . IP 432 0 1] 

M . Imnerji for Applicant. 

S. A. Haidar for Opposite Party, 
-judgment. This application in revi- 
sion comes before this Court under the 
following circumstTncos: 

One Sharashul Hasan brought a com- 
plaint before a Magistrate accusing Zahnr 
Uddin and seven other persons of offences 
under Ss. 117 and 323. I. P. C. At the 
trial the present applicant in revision 
named Muqaddas Husain, appeared as a 
witness for tho complainant Shamshul 
Hasan. The evidence then given by him 
has been read to me and I find that if 
the Court had felt itself able to act upon 
that evidonco, it would have convicted 
A-uuu* L ddin and other persons of the 
otiences alleged against them. As a 
matter of fact, the trial ended on 


•i 


1919 


Muqabbas Hussain v, Zahuruddin (Piggotfe, J.) Allahabad 431 


October 1918 in the acquittal of the ac- 
cused persons. About a month later 
Zahur Uddin, passing over the complain- 
ant Shamshul Hasan and selecting Muqad- 
das Husain out of the various persons 
who had given evidence in support of 
Shamshul Hasan’s complaint, applied for 
sanction under S. 195, Criminal P. C., 
for the prosecution of Muqaddas Husain 
for the offence of giving false evidence, 
punishable under S. 193, I. P. C., al- 
leged to have been committed by him 
when giving evidence in the criminal case 
above referred to. Sanction was not 
sought in respect of any of the statements 
of fact which formed the material sub- 
stance of Muqaddas Husain’s evidence. 
Three detached statements were abstrac- 
ted from amongst the answers which 
Muqaddas Husiin had given in cross- 
examination and sanction was sought for 
his prosecution in respect of the same. 

The Magistrate directed Muqaddas 
Husain to show cause why the sanction 
applied for should not be granted, but 
eventually passed an order as desired in 
Zahur Uddin's application. That order 
was dated 24th January 1919. Muqaddas 
Husain thereupon applied to the Sessions 
Judge to revoke the sanction so granted 
in virtue of his authority under S. 195, 
Gl. 6, Criminal P. C, The Sessions Judge 
revoked the sanction granted in respect 
of two of the statements referred to in 
the order of sanction but has uphold the 
same in respect of the one remaining 
statement. Against this order, dated 8th 
March 1919, Muqaddas Husain comes to 
this Court in revision. It took him 
more than a month to present his appli- 
cation in revision before this Court and 
it has taken about a month and a half 
more for the said application to come up 
for hearing. The result is that more 
than ^rds of the entire period of six 
months, which the Legislature contein. 
plates as being the period for which an 
order of sanction shall remain in force, 
have gone by, and ail proceedings based 
upon the said order have remained 
pending, having been stayed by the order 
of this Court passed at the time when 
this application was admitted. 

The rights and remedies open to 
Muqaddas Husain under S. 195, Criminal 
P. C., were exhausted by his application 
to the Sessions Judge. If the order of 
sanction had bean one passed by a civil or 
Eevenue Court of competent jurisdiction 


in respect of any statements made by 
Muqaddas Husain as a witness in a civil 
or revenue proceeding, it is fully settled 
law that no further remedy would have 
been open to Muqaddas Husain; he would 
have had to stand his trial upon any 
complaint which Zahur Uddin might see 
6t to file, within the statutory period 
of six months, on the strength of the 
sanction granted to him. It so happens 

in the present case that the original order 

of sanction' was passed by a Magistrate 

exercising jurisdiction under the Crimi- 
nal Procedure Code and the subsequent 
order under S. 195, Cl. (6) of the same 
Code was passed by a Sessions Judge, 
this is to say, by a Court of criminal 
jurisdiction inferior to this Court within 
the meaning of S. 485, Cl. 1 of the same 
Code. It cannot therefore be denied 
that, as the law stands at present, 
this Court has jurisdiction to call for and 
examine the record of a proceeding like 
the present, that is to say, of a proceed- 
ing under S. 195, Cl. (6), held in the 
Court of a Sessions Judge. A further 
opportunity is therefore afforded to any 
person against whom sanction has been 
granted by one authority, and confirmed 
by an authority no less competent than 
that of a Sessions Judge, of further ob- 
structing the process of justice by carry- 
ing the matter before this Court in the 
way of an application for revision. I 
have been referred to more than one* re- 
ported case in which this Court has not 
merely entertained an application for re- 
vision similar to the one now under con- 
sideration, but has actually interfered 
with the order granting _or refusing sanc- 
tion. 

^ I have never myself denied the autho- 
rity of this Court to interfere under 
Ss. 435 and 439, Criminal P. G., as it 
standsat present. In tlie case of Ah:i(in- 
ullah KJiaii v. Mansukh Havi (l) [ made 
an express reservation in favour of the 
revisional jurisdiction of this Court as an 
ultimata resource to be employe I, if ne- 
cessary, in order to avoid a failure of 

n, as it presents 
itself to my mind, is wholly one of dis- 
cretion. The result of an order of sanc- 
tion is at worst that the person against 
whom that order is passed may have to 
stand his trial before a competent Court 

(1) A.I.R. 1914 AIL 211=25 J.C. 350=12 4 L t 
511=30 All. 403=15 Cr. L. J. 593. ' 
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The law allows a person against whom 
the allegation is made that he has com- 
mitted the grave offence of giving false 
evidence an opportunity of contesting the 
propriety of any order of sanction which 
may be passed against him before one 
Court of superior jurisdiction to that 
which passed the said order. My own 
feeling in the matter is that it would be 
better in the interests of justice that 
Courts, at any rate, of so high a standing 
as the Court of Session , should be tru:3ted 
to make a fair and e^iuitablo use of the 
powers given them by S. 195, Cl. 6, Cri- 
minal P. C., and that persons against 
whom an order of sanction has been pas- 
sed and has been aflirmed by an authority 
like that of a Sessions Judge should, gen- 
erally speaking, be discouraged from de- 
laying and obstructing the cause of 
justice further by invoking the revision- 
al jurisdiction of this Court, unless and 
until they can show wholly exceptional 
reasons for so invoking that jurisdiction. 
This is an easy enough principle to lay 
down, but thedirticulty of applying it lies 
in the fact that a person coming up to 
this Court in revision is necessarily heard 
in the first instance ex parte and upon 
inadequate materials. Once ho has ob- 
tained an order admitting his application, 
the main purpose of that application is 
more often than not fallv servol. 

In the present case at any rate the 
application of Muqaddas Husain was al- 
mitted, and proceedings were stayed, by 
order of a learned Judge of this Court. 
Under S. 435, Criminal P. G., the duty 
has been laid upon mo of examining the 
records of the proceedings in the Sessions 
Court in this matter of sanction for the 
purpose cf satisfying myself as to the 
propriety of the order passed. I have 
ibeen driven to the conclusion that it is 
wholly impossible for me to profess to 
be satisfied with tlie propriety of the 
order in (]uestion. It is an order 
which I should certainly have re- 
fused to pass had the a[)plication come 
before me as a Court of first instance, 
and had it been my duty to deal nnder 
S. 195, Cl. 6, Criminal P. C., with the 
order of sanction passed by the Magis- 
trate in this case, I should have unhesi- 
tatingly revoked the same. The state- 
ment in respect of which sanction has 
been granted for the prosecution of Mu- 
qaddas Husain is in the following 
words: 
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“I am acquainted with Yakub Alt, son of Unas 
All. Ho bears no sorb of relationship tome.’* 

I understand from an examination of 
the record of the oiginal criminal trial 
that it was contended on behalf of Zahur 
Uddin that there was a feud between 
himself and the man Yakub Ali, son of 
Unas Ali, referred to in the above state- 
ment. Presumably the intention was to 
suggest that that feud vvas so bitter that 
anyone connected with the said Yakub 
Ali by any sort of relationsliip must 
necessarily be regarded as a prejudiced 
witness in a case brought against Zahur 
Uddin, It appears that Zahur Uddin is 
in possession of information showing that 
Unas Ali, father of Yakub Ali, was mar- 
ried to a lady whose maternal grand- 
father was also the paternal grindfather 
of Muqaddas Husain. I find it difficult 
to conceive that, if the Court had not 
before it any stronger reasons for dis- 
trusting the evidence of Muqaddas Hu- 
sain, its opinion as to the veracity of this 
witness would have been seriously affected 
one way or the other by the existence of 
this relationship. Moreover, the matter 
was not pressed in cross-examination, as, 
in rny opinion, it should undoubtedly 
have been if there was latent intention 
of making the witness’s answer the basis 
for a charge of perjury. The form of the 
question pub to the witness simply 
directed his attention to Yakub Ali, son 
of Unas Ali. I do not know now whe- 
ther Zahur Uddin claims to be in a posi- 
tion to prove that the lady Imtiazunnis^a 
above referred to is actually the mother 
of Yakub Ali, or is merely one of the 
wives of Yakub Ali’s father. 

The Magistrate’s order of sanction sug- 
gests the former, but his review of the 
documental y evidence laid before him on 
behalf of Zaliur Uddin suggests tlie latter. 
In any case the attention of the witness 
was not drawn to the question of the 
names of any lady or ladies to whom 
Unas Ali was married. The answer re- 
turned by Muqaddas Hussain may have 
been a rash one. It may have been merely 
hasty. If it was intended to make that 
answer the basis of prosecution for per- 
jury, the question should have been 
pressed home. His attention should have 
boon definitely drawn to the fact that his 
cross-examiner was in possession of in- 
structions according to which a relation- 
ship between himself and Yakub Ali was 
traceable, Jnot through Unas Ali himself 
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but through a lady ^hom Unas Ali had 
married. It seems to me that those con- 
ducting the defence of Zahur Uddin at 
the criminal trial never seriously in- 
tended to make anything of this question. 
They were well content with a hasty 
answer, which it was possible to repre- 
sent as false in fact and to use as such 
hereafter for the annoyance of the wit- 
ness. Had the question of the relation- 
ship between the witness and Yakub Ali' 
been regarded by those responsible for the 
defence as one of any serious importance, 
the matter could not have bean left where 
it was. For these reasons I am unable 
to hold that the order under revision 
satisfies me as to its propriety and, once 
the revisional jurisdiction of this Court 
has been invoked in a matter of this sort, 
it has to be exercised My order there- 
fore is that I set aside the sanction in 
question. 

V.B /r.k. Sanction set aside. 
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PiGGOTT AND WALSH, JJ. 

Sheobaran Singh — Plaintiff— Appel- 
lant. ' 

V. 

Bhagwin Sahai and o^/ters— Defen- 
dants — Respondents. 

Second appeal No. 195 of 1917, De- 
cided on 9th December 1918, from a 
decree of Sub. Judge, Meerut. 

Civil P. C. {1908), O 2, R. 2— Suit for 
pfotits &s&inst l&nibdrddr~'Subsoqu6nt suit 
for mesne profits against lambardar and 
others as trespassers over different portion 
IS not barred. 

Plaiatiff brought a suit against a lambardar 
to recover a share of profits lawfully collected 
by him as lambardar of the mahal in respect of 
a share^ as to which the plaintiffs title had never 
been disputed. Subsequently be brought a suit 
against three defend ints including the lambar- 
du for mesne profits for the same period, on the 

allegation that they had bean iu unlawful posses- 
sion as trespassers over another portion of the 
mahal which belonged to the plaintiff ■ 

Held', that the causes of action in the two suits 
being distinct, the subsequent suit was not birred 

IP 435 C 1] 

M. L. Agarwala—iox: Appellant. 

Peary Lai Banerji—iox Respondent. 

Judgment.— In this case the plaintiff 
purchased at auction the entire 20 
biswas of a certain mahal. On endea- 
vouring to take possession of the pro- 
perty he was resisted by the three defen- 
dants, who claim to b.e the joint owners 
of a share of three biswas odd in the 
said mahal. The plaintiff was driven to 
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bring a suit for possession in respect of 
this share. The suit was decreed in his 
favour as long ago as 29th June 1911 and 
eventually that decision was affirmed in 
appeal up to this Court. In that suit 
the plaintiff, for some reason or other, 
had omitted to claim mesne profits, and 
. it is not denied that by reason of this 
omission he can get no mesne profits 
from the defendants on account of his 
dispossession up to the date of the in- 
stitution of the said suit. In the pre- 
sent suit, filed on 313b July 1913, the 
plaintiff claimed mesne profits on ac- 
count of the share of three biswas odd 
from the date of the institution of his 
former suit up to the date in the month 
of August 1911, on which he had actual- 
ly obtained possession under the decree 
in his favour. Apparently the plaintiff 
had delayed the institution of this suit 
while awaiting the result of the appeal 
from the decision in his favour and one 
consequence has been that a substantial 
portion of his present claim is barred by 
limitation. It is now common ground 
that, if the plaintiff is entitled to recover 
inesne profits at all, his claim must be 
limited to a period of about a year 
prior to the mopth of August 1911, when 
he succeeded in obtaining possession. 
Practically the question in issue is now 
limited to the plaintiff’s claim for the 
profits of this share of three biswas 
odd for the agricultural year 1318 Fasli. 
The claim was resisted upon various 
grounds, but we are still concerned only 
with two preliminary objections taken 
by the defendants. 

The first of these was that the claim 
for profits was one exclusively cogniz- 
able by a Revenue Court and therefore 
barred so far as the civil Courts are 
concerned by the provisions of S. 167, 
Local Tenancy Act (2 of ]£0l).' The 
other plea was that the present claim 
13 also barred in its entirety l-v the pro 

visions of 0. 2, R. 2. Civil P. C. This 
plea is based upon the fact that, a few 
days before the institution of the present 
suit, the plaintiff had brought a claim 
against one of the present defendants, 
namely, Bhagwan Sahai, who was lam- 
bardar of the entire mahal, on account 
of the profits, not of the share now in 
dispute, but of the remaining share 
of 16_ biswas odd, as to which the 
plaintiff’s title under his auction-pur- 
chase was not, and never had been dis- 
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puted. The proBta claimed in respect 
of the share of 16 biswas odd were 
for the agricultural years 1317 and 1318 
Fasli. The contention therefore is that 
any claim, which the plaintiff may have 
against these defendants on account of 
the profits of the share of three biswas 
odd for the year 1318 Fasli, should have 
been included in his claim against the 
lambardar Bhogwan Sahai in the suit 
which was limited to the profits of the 
share of 16 biswas odd. 

The Court of first instance decided 
both these points in favour of the defen- 
dants and dismissed the suit. On first 
appeal the learned Subordinate Judge 
pronounced no decision with regard to 
the objection taken under 0. 2, R. 2, 
Civil P. C., but held that in any event 
the plaintiff’s claim for the profits of 
the share of three biswas odd should 
have been brought before a Revenue 
Court and that the Court of first instance 
had rightly refused to entertain it by 
reason of the provisions of S. l67, Ten- 
ancy Act. In coming to this decision 
both the Courts below had overlooked 
the expression “except in the way of 
appeal as hereinafter provided" used in 
S. 167 aforesaid, as well as the sub- 
sequent provisions of S, 196 of the same 
Act. When the case came before this 
Court in second appeal this point was 
taken on behalf of the plaintiff’. The 
learned Judge of this Court who de- 
cided that appeal, by an order dated 15th 
June 1916, confined himself to pointing 
out the obvious error into which the 
Courts below had fallen. He pronou- 
nced no opinion as to whether the suit 
was one which ought, as a matter of fact 
to have been instituted originally in a 
Revenue Court or in a civil Court. In 
either case it was obvious that the pro- 
visions of S. 196, Tenancy Act (2 of 1901) 
applied to the case and that the Court of 
first appeal should have enforced those 
provisions. The case therefore went back 
with a direction to the lower appellate 
Court to dispose of the appeal as if the 
suit had been instituted in the right 
Court. 

The learned Subordinate Judge, leav- 
ing received the case back with this 
direction, has once more dismissed the 
plaintiff’s claim this time upon a finding 
that the suit is barred by the provisions 
of O. 2, R. 2, Civil P. C. The plaintiff 
has been driven to filing another second 
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appeal against the decision on this pre** 
liminary point. 

If we limit our attention strictly to 
the provisions of the rule in question, 
the only point which we have to consider 
is whether the cause of action for the 
present suit is the same cause of action 
for the suit brought against Bhagwan 
Sahai as lambardar cf the mahal for the 
profits of the years 1317 and 1318 Fasli 
due to the plaintiff in respect of his 
undisputed title to the share of 16 biswae 
odd. 

The question stated in this way 
seems only tc admit of one answer, 
namely, that the causes of action are 
not the same. One was a suit against 
the lambardar to recover a share of 
profits lawfully collected by him as 
lambardar of the mahal in respect of a 
share as to which the plaintiff’s title 
had never been disputed. The present 
suit is against three defendants on the 
allegation that they have been in un- 
lawful possession as trespassers over a 
share of three biswas odd belonging to 
the plaintiff for a certain period of time, 
including the year 1318 Fasli to which 
the present claim is now limited. As a 
matter of fact we have had to consider a 
very ingenious argument put forward 
on behalf of the defendants-respon- 
dents and supported by a certain amount 
of authority. The truth of the matter 
is that the questions raised by the two 
preliminary objections stated at tht 
commencement of this judgment are to 
a certain extent connected together. It 
is a pity that the lower appellate Court 
ever undertook to separate them and to 
dispose of one of them singly. One un- 
fortunate result of this has been that the 
plaintiff has had to file two second ap- 
peals in order to secure a trial of his suit 
on the merits. As put to us in argument 
the case for the respondents amounts 
virtually to this: it being admitted that 
Bhagwan Sahai was lambardar of the 
whole mahal right up to the close of the 
year 1318 Fasli, no suit will lie against 
any of the defendants on the allegation 
that they were unlawfully in possession 
as trespassers over the plaintiff's share 
of three biswas odd, the only remedy 
open to the plaintiff upon this state of 
facts being to sue Bhagwan Sahai alone 
as lambardar for the share of the profits 
due in respect of his fractional share. 
Authority for this proposition is sought 
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in fche case of Amin^uLlak v. Hajra {l)r 
in which a learned Judge of this Court 
purported to follow an older decision to 
be found in the Weekly Notes for 1894 
at p. 127: Bhola Nath v. M, Buskin (2). 

If we thought it necessary to do so wo 
ahould be prepared to give expression to 
certain doubts which we feel as to the 
correctness of the decision in Amin-ul- 
lah V Hajra (l), but whether or not 
that case was rightly decided we have no 
doubt whatever that the present case is 
distinguishable upon its facts. A claim 
for profits under the Tenancy Act (No. 
2 of 1901) is only a form of suit between 
joint owners of property in which one 
joint owner, without dispossessing the 
others, has managed to secure for himself 
more than his fair rateable share of the 
profits accruing from the said property. 
In the case of a suit against a lambardar 
the only difference is that the defendant 
is a person authorized under the law to 
receive the profits of the entire mahal 
on behalf of all the cosharers. In the 
present case the plaintiff was the lawful 
owner of the entire mahal from the date 
of his auction-purchase, and it was only 
by reason of a wrongful act on the part of 
the three defendants that he was kept out 
of possession of the share of three biswas 
odd and prevented from enjoying the pro- 
fits of the same for a certain period of 
time including the year 1318 Fasii. 
Under these circumstances there seems 
no reason whatever why the present suit 
should not be maintainable on the basis 
on which it has been brought, namely 
as a claim for mesne profits against three 
trespassers who by reason of their un- 
lawful possession over the share of three 
biswas odd have been keeping the plain- 

|fciff out of the enjoyment of the profits of 
'the same. 

It has been sought on behalf of the * 
respondents to press against the plaintiff 
certain arguments derived from the frame 
of the suit, in order to induce us to hold 
that the said suit, although on the face 
of it a claim for mesne profits as against 
three trespassers, was in substance and 
reality^ something different. On this 
point it seems sufficient to say that the 
plaintiff, when he instituted the present 
suit,- was in difficulties on the question 
of limitation. In an attempt to evade 
th ese diffic ulties he has drafted a portion 

(1) L1906] 3 A. L. J. 767=(1906) A. W. N 222 

(2) [1694] A. W. N. 127. 


of his plaint in a form not strictly con- 
sistent with the nature of the claim it- 
self, his object being to make it appear 
that his claim in respect of profits for the 
year 1317 Fasii was also within limita- 
tion. That point has now been given 
up, the appeal before us being limited to 
the claim for profits for the year 1318 
Fasii. Consequently it seems only 
fair to the plaintiff to hold that those 
portions of his plaint which have been 
pressed in argument before us do not 
really bear the interpretation sought to 
be put upon them and do not change the 
nature of the suit so as to make it any- 
thing but a claim for mesne profits 
against trespassers. In our opinion the 
lower appellate Court ought to have re- 
versed the decision of the Court of first 
instance upon this second preliminary 
point and sent the case back for trial on 
the merits, that is for the ascertainment 
of the simple question of fact, namely 
the amount of profits for one year prior 
to the institution of this suit, that is to 
say, for the year 1318 Fasii, of which the 
plaintiff has been deprived by reason of 
the trespass of the three defendants. We 
now pass the order which, in our opi- 
nion, the lower Court ought to have 
passed. 

We reverse the decision of the first 
Court on tho preliminary point and send 
the case back to the Court of first instance 
through the lower appellate Court in 
order that it may now be finally taken up 
and disposed of on the merits, it being 
understood, as already stated, that the 
claim is now limited to a sum of Rs. 175 
as profits for the year 1318 Fasii. We 
think the plaintiff is in any event en- 
titled to his costs of this appeal, and wq 
order accordingly. 

V.B./r.k, Appeal allowed, 
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PlGGOTT AND WaLSH, JJ. 

Mt. Kadma Pasf n^Judginent-debtor 
— Appellant. 

V. 

Muham7nad Ali — Decree-holder — 

Respondent. 

Second Appeal No. 193 of 1918, Deci- 
ded on 7th February 1919, from decision 
of Dist, Judge, Allahabad, D/- 14th 
March 1918. 

Civil P. C. (1903), 0.34, R. 14— Words 

claim arising under mortgage ” mean any 
claim arising under mortgage— Mortgaged 
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property leased to mortgagor— Decree for 
money obtained by mortgagee — Mortgaged 
property cannot be sold in execution. 

Certain propetty, comprising a fixed rate hold- 
ing and also the right to ODllect a portion of the 
dues received at a certain temple, was mortgaged 
by the defendant to the plaintiff with possession. 
The mortgagor obtained possession of the holding 
but with regard to the temple dues he entered 
into a further contract with the mortgagor, 
whereby the latter undertook to pay to the 
former a certain sum every year in return for the 
right to make the collections. The mortgagor 
having made default in payment of this sum, the 
mortgagee brought a suit ou the basis of the con- 
tract and obtained a decree. In execution of 
this decree he sought to bring to sale the equity 
of redemption of the whole of the mortgaged pro- 
perties : 

Held : that the claim in respect of which the 
decree had been obtained by the mortgagee was 
a claim arising under the mortgage within the 
moaning of R. 14, 0. 34 and that the mortgagee 
was not therefore entitled to bring the mort- 
gaged property to sale in execution of bis 
decree. " [P 438 C 1] 

Per Walsh, J . — In order to escape the mischief 
aimed at by 0. 34, R 14, Civil P. C., the claim 
of the mortgagee must be distinct from, that is 
to say, unconnected with the mortgage tran- 
saction. [p 439 0 21 

The words “ a claim arising under the mort- 
gage ” in R. 14, 0. 34, Civil P. C., mean any 
claim arising under the mortgage. [P 439 G 1] 

Ihni Ahmad — for Appellant. 

Shiva Prasad Sinha lot Noioal Kishore 
— for Respondent. 

Piggott, J — In this case the two 
Courts below have did'ered upon a ques- 
tion of law of some difficulty regarding 
the application of the provisions of 0. 34, 
R. 14, Civil P. C., to the facts of this 
particular case. The respondent obtained 
from the original judgment-debtor-appel- 
lant a possessory mortgage in respect of 
certain property. That property com- 
prised a fixed rate holding and also the 
right to collect a portion of the dues re- 
ceived at a certain temple. Under the 
terms of the mortgage the mortgagee was 
entitled to possession over the holding 
and to realize for liimself the share of 
the temple dues specified in the docu- 
ment. We are informed that he obtained 
possession over the fixed rate liolding. 
AVith regard to the temple dues the res- 
pondent, who is a Alahomedan, seems to 
liave found some difficulty aiioub realizing 
tliem hitiiself. Jleenterel into a further 
contract with his mortgagor, which may 
be described as a lease or fartu of the 
right secured to the mortgagee of collect- 
ing the?e (lues. Tlio mortgagor under- 
took to pay to the mortgagee a sum of 
Rs. 700 a year in return for the latter's 
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•permission to realize what she could for 
herself out of the dues in question. The 
mortgagor having made default a suit 
was brought on the basis of this contract 
of farm or lease, and a decree obtained. 
In execution of this decree the respondent 
has attached, and seeks bo bring to sale, 
the equity of redemption in respect of the 
whole of the property which formed the 
subject-matter of the original mortgage 
in bis favour. The question is whether 
an order for sale of this property is or is 
not forbidden by 0. 34, R. 14, Civil P.O. 
The Court of first instance held that, on 
the plain words of the said rule, the 
decree for money obtained by the res- 
pondent was a decree for the payment of 
money in satisfaction of a claim arising 
under the mortgage and that the sale of 
the equity of redemption in the mort- 
gaged property was therefore prohibited 
under the terms of the rule. The learned 
District Judge has reversed this finding 
on appeal, being evidently influenced by 
the (iecision of this Court in Haribans 
Eai V. Sriniwas (l). 

That case undoubtedly comes very close 
to the case now before us and I am not 
surprised that the learned District Judge 
felt obliged to treat it as a decisiveautho- 
rity in favour of the decree-holder. At 
the same time the present case is distin- 
guishable on the facts and I very much 
doubt whether the learned Judges who 
decided the case of Hribans Bai v. 
Sriniwas (l) would have been in favour 
of the respondent in the appeal now be- 
fore us. They seem to have held that 
the decree for costs, ^Yhich was sought 
to be executed in the case then before 
them, represented cob money due to the 
decree-holder as mortgagee, but merely a 
sura of money to which he was entitled 
as a successful litigant. They therefore 
' held that the decree in "the case then 
before them was not one for the pay- 
ment of money in satisfaction of a claim 
arising under the mortgage. It must 
be remembered that there has been 
an alteration in the law, since the 
provisions of 0. 34, R. 14, of the 
Itresent Civil P. C. 5 of 1908) were 
substituted for those of S. 99, T.P. 
Act, 4 of 1882. It is therefore of very 
little use to refer to rulings anterior in 
date to this change in the law. For in- 
stance, there has been considerable con- 
troversy before us as to the bearing on 

(1) [1913] 35 All. 518=20 1. C. 890. 
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the present case of the principles laid 
down by the learned Judges of this Court 
m two oases, one reported as Attaf Ali 
Khan v. Lalta Prasad (2) and the other 

as Chimman Lai V. Bahadur Singh (3). 

The former case is relied upon by the 
appellant and the latter by the respon- 
dent. It seems sufficient to say that bath 
these cases were decided at a time when 
the mortgagee could in no event have 
brought the mortgaged property to sale in 
epcution of a decree for the satisfac- 
tion of any claim, whether arising under 
the mortgage or not. 

The question which we have now to 
consider was therefore not present to the 
minds of the learned Judges who decided 
those two oases. They had to determine 
w ether under particular circumstances, 
the remedy of a particular mortgagee was 
or was not confined to a suit for sale upon 
his mortgage and whether or not it was 
open to him, at least as an alternative 
relief, to obtain a simple money decree, 
by way of arrears of rent or the like, 
against his mortgagor. No question could 
be raised under the law as it then stood 
as to the right of the mortgagee to exe- 
cute such decree, when obtained, by 
attachment and sale of the mortgaged 
property. Apart from the case which 
the learned District Judge has treated as 
decisive, there seems to be only two other 

iQns‘° k® passing of Act 5 of 

lyOd which deserve notice. One of these 

(4) and the other is Tarak Nath 

Adhikari v. Bhubaneshioar Mitra (5). 

oth these cases seem to me a good deal 
in favour of the appellant. In the for- 
mer It IS true that the usufructuary mort- 
gagee there concerned was permitted to 

mortgaged property to sale in 
execution of a simple money decree. The 
learned Judges however laid particular 
stress on the fact that the decree then in 

'^as passed upon a compromise. 

In effect, as It seems to me, they regar- 
ded the compromise decree under which 

the mortgagor became liable to the mort 
gagee for the payment of a certain sum 

of money as a contract superseding and 

abolishing the previous contract of mort 
gage. 

^ this view of the case there remained 


(2) [1897] 19 All. 49G. 

(3) [1901] 23 All. 338. 
U) [1910] 32 All. 377= 
(5) [1916] 42 Cal. 780= 


•5 I. C. 419. 
30 I. C. 988, 


no mortgage in existence which could be 
set up by the judgment-debtor so as to 
invoke the provisions of 0. 34, E. 14, 
Civil P. 0. I think that the way in 
which the learned Judges laid stress upon 
the fact that the decree in the case be- 
fore them had been passed upon a com- 
promise and was therefore the result of a 
fresh agreement or contract between the 
parties, suggests that their decision would 
have been different if they had had to 
deal with a decree for money passed after 
contest. The Calcutta case was the con- 
verse of the present one and as a matter 
of fact resulted in an order in favour of 
the decree. holder; but the principle laid 
down by the learned Judges was that the 
prohibition contained in 0. 34, E. 14 
would operate in respect of any decree of 
which It could not be said that it was 

unconnected with mortgage debt. In the 

case now before us the money for which 
this decree was obtained represented the 
usufruct of the mortgaged property to 
which the mortgagee was entitled as part 
of his contract of mortgage. 

His right to receive this money rested 
upon his position as mortgagee. The 
mortgagor had become liable to pay the 
mortgagee this money in consequeiace of 

an agreement entered into between the 
parties subsequent to the mortgage; but 
It seams to me, in the first place, that the 

money for which the decree was passed 

was an essential part of the mortgage 
money just as much as arrears of interest 
which if falling due on a contract of 
simple mortgage, become part of the 
mortgage money; in the second place it 
seems to me that it would be doing vio- 
lence to the plain language of the rule to 
say that the claim in satisfaction of which 

this decree was passed was not a claim 

aiising under the original contract of 
mortgage. The learned District Judge 
has interpreted the principle down in 
the decision of UarfW Bni v Srini- 

vas (Ij as if the learned Jndg.s liad 
intended to lay down that the true 
test was whether or not the money for 
which a decree had been obtained was 
money which could h.ave been claimed in 
a suit for^ sale upon tlie mortgage. This 
goes, I think, a little beyond (he actual 
ratio decidendi of the case in question 
Moreover, although the test may be a 
satisfactory one in the case of claims 
arising out of a simple mortgage, it is not 
so easy to apply it to the case of a usu- 
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fructuary mortgage. The provisions of 
the Transfer of Property Act assume that 
a person in whose favour a contract of 
usufructuary mortgage has been entered 
into has either been put in possession of 
the mortgaged property or has not. In 
the latter event he would have a right to 
sue for his money under S. 68, Cl. (c), 
T. P. Act (4 of 1882). In the former 
event it is presumed that he would be in 
full enjoyment of all his rights in respect 
of the usufruct of the mortgaged pro- 
perty. Difficulties may arise however 
in applying this principle where tlie 
mortgagor has entered into a subsidiary 
agreement with the usufructuary mort- 
gagee, so that it may be said that the 
mortgagee is constructively in possession 
by virtue of his subsidiary contract with 
the mortgagor, but the latter is never- 
theless withholding from the mortgagee 
the money which he had covenanted to 
pay. 

I think that this is a risk which a 
usufructuary mortgagee must be content 
to run when he chooses to enter into a 
transaction the effect of which is to re- 
place the mortgagor in actual possession 
over the mortgaged property, or any part 
of it. There is nothing in law to prevent 
the parties to a mortgage from entering 
into such an agreement: but the fact that 
the mortgagor has become liable by rea- 
son of sucli subsidiary contract to make 
certain i)ayments to the mortgagee does 
not affect the consideration that the 
money so agreed to be paid represents 
the usufruct of the property to which the 
mortgagee was entitled by virtue of the 
possessory mortgage in his favour. If 
the mortgagee chooses to enter into a con- 
tract of this nature, and the mortgagor 
fails to carry out his part of such con- 
tract, the remedy of the mortgagee is to 
obtain a simple money. decree for the 
money due to liim. I think however 
that it would bo doing violence, botli to 
tho letter of 0. 34. R. 14. Civil P, C., and 
,to tho principle on which that rule is 
based, to allow the morigageo to take 
advantage of a decree of Ibis nature in 
order to bring to sale the erjuity of re- 
demption and deprive the mortgagor of 
his light to redeem the original mort- 
gage. Tlio Courts are bound to hold that 
the money in respect of which the decree 
was pa.'Sed reiu'esonts, in substance, the 
usufruct of tlio mortgaged property, and 
that tho claim to'it was a claim arising 
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under the mortgage. In my opinion 
therefore the decree of the lower ap- 
pellate Court must be set aside and that 
of the Court of first instance restored 
with costs throughout, including in this 
Court-fees on the higher scale. 

Walsh, J . — I have arrived at the same 
conclusion. Although the circumstances 
of the arrangement are somewhat pecu- 
liar as I shall mention in a moment, I think 
they raise in the clearest i)03sible form 
the question what is the right interpre- 
tation of the words “a claim arising under 
the mortgage" used in the new 0. 34. 
R. 14. The case has been extremely well 
argued on both sides and I do not think 
auy relevont consideration or existing 
authority has been omitted from the dis- 
cussion. 

The mortgage was a usufructuary mort- 
gage to secure a debt of Rs. 8,000 in 
which a certain fired-rate tenancy was 
hypothecated, and also a right during 
fourteen days in each year to collect cer- 
tain dues at a temple which had been be- 
queathed to the mortgagor by her para, 
mour. The mortgagor was a Pasi by caste 
and the mistress of the Panda who be- 
queathed this right. The mortgagee was 
a Mahomedan and the difficulties not 
unnaturally consequent upon his making 
such collections were got over by an 
agreement made six months after the 
original mortgage, under which the 
woman gave to tho mortgagee in lieu of 
the usufruct of the collections of the dues 
an undertaking or covemant to pay a fixed 
sum of Rs. 700 a year. In addition to 

V 

this the agreement provided that upon 
default being made in the payment of 
that fixed sum interest should run upon 
the arrears at 12 per cent, per annum. 
Inasmuch as the mortgagee was in posses- 
sion of the fixed-rate holding, although we 
know nothing about the actual proceeds 
of this security, it is obvious that such 
an arrangement made by the woman in 
discharge of her obligations under the 
mortgage was a most improvident bar- 
gain. These circumstances do not affect 
my judgment in the interpretation at 
which I feel myself obliged to arrive, hub 
they do point to the necessity of holding 
fast to tho old principle upon which this 
restriction imposed upon mortgagees is 
based and not straining the language in 
order to extend the mortgagee’s rights 
over tho equity of redemption. The 
mortgagee obtained a decree for Rupees 
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3,762-6-0 with costa and pendente lite 
interest and future interest, and the 
question before us is whether he can 
execute that decree upon the property 
mortgaged. 

I have come to the conclusion that he 
cannot. In whatever way the matter is 
regarded, it seems to me that a suit to 
enforce the agreement by which the par- 
ties stipulated how that part of the usu- 
fruct which concerned the collection of 
dqes should be met, can only be described 
las a claim arising under the mortgage.’* 
11 ^” in this connexion must mean 

any. The point really cannot be better 
put than it is put in the learned Sub- 
©rdinate Judge’s judgment where he says: 

aM ® drawing an unjustifi- 

ably subtle distinction to say that the claim 

arose not under the mortgage, but under the 

separate agreement when that agreement was 

made as a direct consequence of the mortgage 

and as a means of giving effect to the conditions 
•I the mortgage,” 

The language formerly in onerafcion 
under S. 99, T. P. Act:, was “whether 
arising under the mortgage or not.” The 
change effected by 0, 34, E. 14, was 
clearly intended to improve the mort- 
gagee 8 position and to remove to some 
extent the existing restriction, but it 
must be taken that it was not intended 

by the legislature, otherwise very diffe 
rent language would certainly have been 
adopted to affect the principle, long 
established by equity Courts and al 
ways acted upon in India and reiterated 

n ^hiarajnal v. 

IMtm ,6), that the mortgagee cannot, by 

obtaining a money-decree for the mort- 
gage-debt, and taking’the equity of re 
demption in execution, relieve himself of 
his obligations as mortgagee, or deprive 
the mortgagor of his rights to redeem on 
accounts taken, and with the other safe- 
guards usual m a suit on the mortgage. 

In my opinion the mortgagee’s claim in 
this case, if successful, would offend 

against this princi^ple. The existing rule 
does not confine the restriction imposed 

Hpon the mortgagee to a claim to enforce 
the mortgage debt as such, but expressly 
provides that it shall include any claim 
arising under the mortgage, in com 
strumgsuch a provision we a're bound 
to look at the authorities which laid 
down the principles by which the Courts 
were guided and which the Code was in- 
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tended to codify. To escape the mis- 
chief aimed at by those principles and 
by this legislation the claim of the morfc- 
gagee must be distinct from, that is to 
Bay, in my opinion, unconnected wifcb 
the mortgage transaction. This is the 
view taken by the Calcutta Bench in the 
decision in Tarak Nath Adhikari v 
Bhuhaiieshwar Mitra (5) to which my 
brother has referred, in which, although 
the Judges were dealing with the con- 
verse case, the language they used clearly 
applies to this case and in my opinion is 
correct. The same view is taken in the 
notes to 0. 34. E. 14, in the last edi- 
tion of Woodroffe and Ameer Ali s Com- 
mentary on the Code, and it is there 
pointed out that if the restriction were 
confined to cases of what, to use the Eng- 
lish expression, are known as "judg- 
ments on the covenant,” the benefit of 
the equity of redemption given to the 
mortgagor would be lost in respect of 
claims arising under the mortgage, and it 
seems to me that the legislature h’as been 

careful to use language avoiding that re 
suit. 

Whether or not I should have come 
fco the same de3i3ion as the Bench of this 
Court in the authority Haribans Eai y. 

(6), to which my brother has 
referred and which the learned District 
Julge in this case not unnaturally used 
to persuade himself as to the interpreta- 
tion which he adopted, does not matter. 

The view which they took in that case 
undoubtedly was that a claim for costs 
arising out of a decree stood upon a foot- 
of its own. The decree of a Court 
on the claim of the mortgagee under hia 
mortgage and the costs in execution of 
his order for which the mortgagee made 
application, might no doubt be said to 
arise not under the mortgage but under 
the unsuccessful resistance made by the 
mortgagor in the original claim which 
the mortgagee made against him. I do 
not think that case can be treated as 
having decided anything more than that, 
and. It does not govern the wider ques- 
tion which is raised in the appeal before 
^ Ji'pee with the order proposed. 

By the Court.— The appeal is' al- 
^wed, the decree of the lower appellate 

Oourt set aside and that of the Court of 
nrst instance restored with costs through, 
out including in this Court fees on the 
higher scale. 

V.B../R.K. 


Appeal alloioed. 
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Walsh and Stoart, JJ, 

Puran Mai — Defendant — Appellant. 

V. 

Ford and MacDojiald&Co. — Plaintiffs 

— Respondents. 

Second Appeal No. 696 of 1918, Deci- 
ded on 14th May 1919, from decree of 
Second Addl. Judge, Aligarh. 

(a) Accounts— Settled — Reopening — Prin- 
ciples of English law apply — Accounts settled 
can be reopened if there are numerous 
errors or where parties are in fiduciary rela- 
tionship where there is fraud. 

As tbo law on tlie question of reopooing settlel 
accounts is not contained in any Indian legisla- 
tive enactment, the guiding principles of English 
law must be applied, wherebv a Court will reopen 
an account only where the accounts aro shown 
to ba erroneous to a considerable extent botli in 
amount and the number of items, or where fidu- 
ciary relations exists and a less considerable 
number of errors is shown, or where the fiduciary 
relation exists and one or more fraudulent omis- 
sions or insertions in the accounts are shown. 

[P 441 C 9; P 442 on 

(b) Civil P. C. (1908), O. 6, R. 4-Suit by 

firm against dismissed agent who had settled 
accounts with firm’s representative — Appel- 
late Court allowing reopening on ground that 
fraud exists — In absence of specific allega- 
tion of instances of fraud finding held impro- 
per— Suit was governed by Limitation Act 
(1908J, Arts. 62 and 90. 

A firm instituted a suit against its former agent, 
(a) to reopen a settled account, and (b) for an ac- 
Cv:unt of the profits which the defendant had made 
in a bu:iiness similar to that of ibe plaintiff firm 
and owned by the defendant. It apprared that 
the plainlifT firm were engaged in an extensive 
brick-making business, and bad employed the de- 
fendant us one of their agents in charge of an 
agency. After very many years’ service, they 
discovered that the defendant was interested in, 
if not the actual proprietor of, a brick- making 
business at a place some five or six miles from 
where the firm’s agency was located, and which, 
in some respects, was advorfe to the interests of 
the firm. Ili^ services were accordingly dispensed 
with but, boforo be made over cliarge of the 
agency, a settlement took place between himself 
and an accredited representative of the firm, an 
entry b^iug made in the lodger that tlio accounts 
bad been checked and the cash balance found 
correct. Charge was thou made over on that d^to 
of the stock and cash in hand, tlio ontrv b’ing 
signed by the defendant and the ropro'cntativo of 
the firm. Sub e^juontlv the firm inslitulod tin) 
present suit. The trial Court dismissed the suit. 
The lo ver appellate Court however decreed the 
reopening of the ac ount, and for a rnidltion of 
accouuts of the defendant’s business holding 
that in at least five instances fraud Irad been 
establislied against the defendant, and that in 
one instincc an error of every groat iinportanco 
was sho.vn. On appeal to the llig'h Court : 

Ily'hl: (l) tliat tliere was no legal jnstitlcatioii 
for the finding of fraud, inasmuch as no specific 
instance of fraud had b:en alleged in the plaint 
and the finding was based on a superficial iavos- 


tigation and either on no evidence or on a care- 
less view of the evidence; 

(2) that therefore the claim for reopening of 
the accounts was not sustainable; 

(3) that as regards the claim for rendition of 
the accounts of the defendant’s business, the suit 
was governed by either Art. 62 or Art. 90, Soh. 1, 
Lim. Act, and not having been brought within 
the period prescribed therein, it was barred by 
limitation. 

(c) Contract Act (1872), S. 188 — Agents, 
duty — He must not place himself in position 
which would be adverse to bis principal — 
Principal and Agent. 

It is the duty of an agent not merely to do 
nothing to injure the interests of his principal, 
bub to do all in his power to further them, and 
therefore not to place himself in a position in 
which his interests might be adverse to those of 
his principal. [P 444 C 1] 

Ct. TF. Dillon, Saiya Chandra Mukerji 
and Girdhari Lai Acjarwala — for Appel- 
lant. 

Surendra Nath Sen and Purshottam 
Das Tandan — fer Respondents. 

Walsh. J . — This was a suit brought 
by a firm, Messrs. Ford and I^TacDo- 
nald & Co. Ltd., against their former 
agent Puran Mai and another man Badri 
Prasad who is not before us. The plaintiff 
company is now a limited liability com- 
pany. It was formerly a firm of consi- 
derable standing and carried on an exten- 
sive business, a large portion of which 
was devoted to the making and selling of 
bricks. While it remained in its original 
form as a firm and for some two years 
alter the formation of the limited com- 
pany, the present appellant, who was 
sued by the plaintiff company, was their 
agent to manage the Saharanpur branch 
and others. There were in addition to the 
agencies committed to his charge other 
agencies, Badri Prasal being the agent 
for the Agra branch which included asub- 
agency at Muttra. The defendant Pur in 
Mai worked for this firm for very many 
years, and it is not unimportant, having 
regard to the charges now made against 
him, to bear in mind that he w’as given, 
according to the evidence in the case, a 
pretty free hand and apparently during a 
long period of service gave satisfaction. 

\V 0 mention that fact because we think 
that amidst the difiiculties of ascertain- 
ing the exact truth with regard to each 
item in tlio books, perhaps sufficient im- 
portance has not been given Co the fact 
that Puran Mai was left very much with 
a free hand, the result of that policy be- 
ing not of course to entitle a man to rob 
his principal, but, on the other hand, ne- 
cessarily to result in a somewhat less 
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«xaofc and precise method of recording his 
•transacbiops. Mr. Parry, who was afc the 
material time a principal of the firm, or 

director of the company, and who is now 
Municipal Engineer at Cawnpore, gave 
evidence in the case and said that Puran 
Mal left the employment of the firm in 
December 1913 by mutual consent, largely 
on account of the firm having discovered 
at some prior date Puran Mal’sconnexion 

with, if not proprietorship of, a brick- 

makmg business in Bindraban, which is 
some six or seven miles from Muttra and 
which could hardly fail in some respects 
to be adverse to the interests of his em- 
ployers who were largely concerned in 

the brick making business. What he 
eaid was: 


“Wo were^ annoyed with Puran Mal on his 
working a brick kUn at another place, probably 
at Bindraban and so we dispensed with his ser- 
;|Noes. We did not dismiss him. The work nt 
Delhi agency was complete or nearly so and we 
could not find work for Puran Mal at another 

agency. That was also one of the reasons of his 
services being dispensed with.” 

When Puran Mal left, the accounts up 
to that date betwon his principals and 

himself were necessarily considerable and 

the course of business had covered a con- 
siderably period At that date, a settle- 
ment took place between Puran Mal him- 
self and an accredited representative of 
the Qrm. It was not drawn up in any 
formal document but an entry was made 
in the ledger, which we have seen, stat- 
iDg that the accounts have been checked 
and the cash balance in hand is ascer- 
tained and found correct. The charag 

and Rs 9-8-9 in cash, some of which was 
noted to consist of bad coins. These en- 
tries in the ledger were signed by Puran 
Ma on his own behalf and Mr. Lansbury 
on beha f of the plaintiff firm; inasmuch 
as no other interview took place at which 
any suggested settlement was attempted 
we are satisfied that this was, as it has 
been called, a settlement of accounts sta. 
ted between the parties finally settling 

I claims up to that date 

with the exception of a private account 
or bonus account in the form of commis- 
sion which Puran Mal had against his 
pployers. In respect to this latter 
transaction Puran Mal was eventually 

driven to bring a suit in the year 1914 

and he claimed in that suit Rs. 40,000 

o?rS 20 00a '‘tasum 
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It is not without bearing upon tha 
general aspects of the case that, although 

« i, L was justified in say- 

ing that the plaintiffs were not bound to 

bring a cross-claim or a cross-suit to 
assert the claim that they are now mak- 
ing, nonetheless they refrained from do- 
ing s6^ Subsequently, a person of the 
name of Manphul appeared upon the scene 
as a kind of expert, or private detective, 
and entered the employment of the firm 
after having been unsuccessfully prosecu- 
ted by them through Puran Mal, and it 
18 largely^ the result of his industry that 
the plaiQtiff company, the leading mem- 
bers of which had been replaced by some 
other persons who had taken an interest 
m the company, filed this suit claiming 
against the two defendants, the present 
appellant and his co-defendant Badri 
1 rasad; (a) to reopen the settde 1 accounts 
and b; an account of profits which Puran 
Mal had been making in a separate hrick- 
making business of his own at Bindraban 
which Mr. Parry has mentioned as the 
cause of the determination of his agency. 

ihe first Court dismissed the plaintiffs’ 
claim with a certain amounlof contempt 

Un appeal the lower appellate Court has 
decreed against both defendants the re- 
opening of their accounts with the plain- 
tifi firm, obviously leading to a very 
serious and elaborate inquiry, and also 
a rendition of account as against Puran 
Mal of the brick-miking business at Bin- 
draban. The question we have to de- 
cide IS, whether those decisions or either 

1 on n . — 1 , . ' i ‘ 1 T — juiljjrTient of the 
earne.i District Judge has aeen defended 

by the plaintiffs' counsel, Mr. Bradley 
who argued his case with great ability 
and gave us every assistance in the in- 
vestigation of this troublesome matter 
As we have stated, the claim consisted of 
two perfectly distinct causes of ac'ion. 
ihe first cause of action was souglit to he 
estab ished by six specific items which 
have been dealt with by the lower appel. 
ate Court being instances of eases in 
which It IS alleged that it can now be 
shown that Puran Mal, to put the matter 
plainly, robbed his employers. In five 
of those instances the learned Judge has 
held that clear eases of fraud have been 
established. With regard to the sixth 
ne has come to the conclusion that an 
en^r of very great importance is shown. 

The law on the question of reopenin'^ 
settled accounts is not contained in India 
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in any express enactment. Applying the 
ordinary rule, we have therefore to as- 
certain as best we can what are the 
guiding principles of the English law 
upon the question which is generally 
considered to be the test of equity, justice 
and good conscience. The leading case 
upon the subject appears to be WMiam- 
son V. Barbour (l) decided by the Master 
of the Rolls, Sir George Jessel, in 1877, 
and the rule applicable to this class of 
cases and which we propose to apply in 
this appeal is stated in these words; 

“Where you show a single fraudulent entry 
in the case of parsons occupying the position of 
principal and agent or trustee and cestui qiie 
trust the Court has actually opened an account 
extending over a greater numbcr'of years and 
closed for a much longer period than the account 
I have before me. I mean in theca^e of AUfery 
V. All/erif (2) before Lord Cotlenhaml. We there- 
fore have this as a sort of guide without laying 
down any general rule because every case must 
depend on its own circumstances that where the 
accounts have been shown to be erroneous to a 
considerable extent both in amount and in the 
number of items or where fiduciary relations 
exist and a less considerable number of errors are 
shown or where the fiduciary relation exists and 
one or more fraudulent omissions or insertions in 
the account arc shown there the Court opens the 
account and does not merely surcharge and 
falsify.” 

So far as India is concerned that 
authority has been adopted by the 
Bombay High Court in the case of Boo 
Jinathoo v. Ska Nagar V alah Kanji(i), 
and we adopt that as being the law 
governing the Courts in India. Person- 
ally I would myself have thrown out a 
greater part of this suit if not the suit 
in its entirety, upon the grounds laid 
down in the judgment of Lord Westbury 
in Parkinson v. Ilanhury (l), that sub- 
stantially no attempt was made in the 
plaint to specify any single instance up. 
on which the plaintiffs relied for opening 
up the whole account. It is iierfoctly 
true that the burden of requiring the 
plaintilfs to do that lies on the defendant 
and in this case the defendant did not 
exercise tlie right which ho had. But 
nonetheless the Court cannot escajie its 
own duty by the neglect of the parties 
and in my view at any r:ite in a suit of 
this character nothingcan illustrate more 
forcibly than the dilliculty which wo 
have ourselves experienced in hearing 
the appeal the necessity of insisting upon 

(1) [1S781 0 Ch 1). 521). 

{■>) L1S471 10 Boav. 863. 

(:i) [is^'<) 11 Horn. 7S. 

(4) L13G7J 2 H. L. 1. 


the plaintiff making clear both to the ‘ i 
Court and his opponent all the precise 
matters relied upon. Not a single in- 
stance of the speoifio fraud eventually 
found by the lower appellate Court in 
this case is alleged with any approach 
to specification or any approximation ta 
precision or accuracy in the plaint and 
the learned Judge of the lower appellate 
Court has on a good deal of plausible 
suggestion which after all was really 
based on a superficial investigation, found 
these five specific cases of fraud without 
in our opinion any legal justification for 
such finding. The fundamental defect 
which runs through the learned Judge’s 
consideration of the case I may not© 
here that Mr. Bradley rightly urged up- 
on us that we had no right .to interfere 
and we do not propose to interfere with 
any specific findings of fact arrived at by 
the learned Judge if they are supported 
by any evidence— is that he overlooked 
the admitted fact which was common 
ground throughout the case that the 
accounts under inquiry- bad been sub- 
mitted to a systematic and periodical 
audit by one of the employees of 
the plaintifl' company and also the 
whole account had in the ordinary 
way of business firms been’ audited 
from time to time by a firm of profes- 
sional accountants. Neither of the 
auditors was called to explain how these 
matters which the learned Judge has 
found were deceits practised upon the 
firm escaped the observation of the audi- 
tors themselves. 

In most if not all of the impor- 
tant cases we have investigated he en- 
tries in the books. They contain 
auditors’ checks which lead us to think 
that they had been properly vouched in 
the presence of the auditors. No material 
vouchers have been produced by the 
plaintiff company and nobody in the 
plaintiffs’ employment who could throw 
any light upon these transactions and 
was employed by them at the time they 
took place, was called. The only person 
who could bedescribedasa member of the 
iirtnandwas put in the box is Mr. Parry, 
and his evidence as far as it went was in 
favour of the defendant. The whole case 
seems to have been built up by the in- 
vestigation of this expert detective, who 
had no first hand knowledge of the sub- 
jeet, with the aldition of surmise and 
suspicion resulting, as is not unusually 
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the case, in a good deal of misunderstand 
iDg and vague inference. 

The first case taken hy the learned 
Judge, and as he candidly says in his 
judgment it was one which substantially 

influenced his mind in deciding at least 

one If not more than one of the other 
cases, was an alleged fraud hy the defen- 
dant in wrongfully appropriating to him- 
self a sum of Es. 2,000. The highest at 
which this case can be put in fact against 
the defendant, and we are by no means 
satisfied that even this is shown by the 
books, but accepting the learned Judge’s 
finding upon it. is this that from 8 th 
April 1911 to 31st May 1911 the defen- 
dant kept in his own possession and used 
for his own purpose a sum of Rs. 2,000 
which belonged to his principals. Inas- 
much as the whole of the working capi- 
tal was floating and considerable cross 
accounts were caried on between the 
various branches, it is by no means clear 

benlfif 'deprived of the 

benefit of this sum. But if they were all 

they could possibly have lost was a sum of 

■K8, 23 calculated as interest at the rate 

of eight per cent for the use of the 
money during that period. Inasmuch as 
this money was used, whether rightly or 

hiq°n^' a time when 
his principals were indebted to him in a 

sum of at least Rs. 10.000, if not corsi- 

derably more, it is difficult to understand 

seirthal lb him- 

self that this was a clear case of fraud. 

It does not hear a scintilla of fraudulent 

characteristic about it, and we do not 

agree with the view which Mr. Bradley 

pressed upon us that the facts so sLted 

Zal Cod:;'‘“‘^ “ 

Se btTrri^el a^^^W T 

be a debt due to the firm from ™ 

named Karehra of Es. 230. This ™ebt 
was the balance of an account earlier in 
date shown to be due from the man in 
September 1912. The account, as we 
have said, was closed in December 1913 

It was therefore necessaryto show if this 

as the learned Judge has said, were a 
clear case of fraud, that the Rs. 230 had 
been paid to Puran Mal and that when 
he carried it forward as a debt due to the 


firm he knew that the debtor had dis- 
charged it before September 1913. There 
is not a scrape of evidence upon the point, 
ihe man went into the box and told the 
story, which we have no right either to 
believe or disbelieve and which the 
learned Judge accepted, that he had at 

Rs. 230 with Puran Mal in labour. If 
that IS true it was a very improper pro- 
oeeding on the part of Puran Mal, but it 
ought to have been obvious that if it 
took place after December 1913 it could 
have no bearing upon the account. No- 
body condescended to ask him the ques 
tion when the work was done in payment 
of this account, and is entirely consistent 
with the evidence in the case that it was 
done ,n the year 1914 or even later. That 
being so, the case of fraud wholly breaks 

say that ,t ,s not shown (hat the pay. 

ment m question, namely Rs. 200 wL 
not misappropriated by Badri Prasad if 
by and th. re.p„„d.n,a- „“i; 

ba.1 to admit that the learned Judge him. 

justifj It It IS clear that the learned 

Judge did not investigate this case. 

In the fourth case a sum of Rs 637 is 
alleged to have been paid in advance to a 
contractor. The learned Judge dffi not 

Sd forT'^'^’"^® 'vbethera voucher 

ft must h . in fact 

It must have been vouched by the audi 

toij, but further than that th learned 

Judge merely came to the same conX 

Sion that either the defendant or some 

mon'v B.""" . '■‘™ ~«».d "S 

nr. u' a conclusion as this 

no charge of fraud can be held to be 

r stall 1 case, which is 

a small item and in which the defeu. 
to his' 

win 1 ‘h® exiiense of his 

learn ^ay that the 

vhich he has arrived at the earlier stage 
of the case, that the defendant had m 
fact done so. There is really not evi. 

hand ^ 

JuLtt'‘'l‘'' ‘‘®'" 'earned 

udg 0 to be a serious error. It may have 
een an error in the account; we are not 
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called upon to decide one way or the 
other; but if it be one, it is an error of 
the Agra agency for which Badri Prasad 
would be answerable and not this defen- 
dant. So far as I am concerned, the 
five main charges having wholly broken 
down, 1 should in any event have been 
prepared to treat a mistake of this kind 
as one of little or no importance Cer- 
tainly there is no such ground as justifies 
the reopening of the account within the 
rule of Williamson v. Barbour (l). In 
our opinion, the case for reopening ac- 
counts fails o.nd further the plaintills 
have also failed to make out a case for 
surcliarging the defendant with any speci- 
fic item. This portion of the suit must 
be dismissed with costs. We now come 
to the second cause of action, which from 
the legal point of view has given us a 
little trouble. As I have already stated, 
the defendant in some wav or another — 
the facts are not at all clearly found bub 
the substance is not disputed by the 
defendant — became interested in. if not a 
proprietor of, a brick. making business in 
Bindrahan and ran this concurrently 
with the agency which he was carrying 
on for tlie plaintiffs, so near to Muttra 
that it is impossible for anybody to say 
that within the meaning of S. 8fi, Trusts 
Act of 1882, his interest might not be- 
come adverse to Messrs. Ford and MacDo- 
nald and Co,, Ltd. To put the matter 
plainly ^lessrs. Ford and ^lacDonald 
and Co., Ltd , had a subbranch at Muttra 
interested in carrying on their business 
as a whole which, as I have said, in- 
cluded brick-making on a considerable 
scale and it was the duty of the defendant 
as agent, not merely to do nothing to in- 
jure the interests of the firm, hub to do 
all in his jiower to further them, and 
therefore nob to place himself in a posi- 
tion in which his interests might he 
adverse. 

It is quite obvious that with a 
hrick-making business belonging to the 
defendant at Bindrahan in the same 
district where prices would, no doubt, 
rule at the same rate, an order for bricks 
arriving addressed to him at Muttra and 
dealt with by one of his servants at 
‘Muttra might quite easily have licen for- 
warded to and executed by his hrick- 
making business at Bindrahan. It is not 
necessary for us to look outside the pro- 
visions of the section. Wo tliink that 
that section made liim hold any pecuni- 


ary advantage which he derived from the 
Bindrahan brick business for the benefit 
of Messrs. Ford and MacDonald and Co., 
Ltd. 

In this respect we agree with the 
lower appellate Court. The question 
which has given us trouble has been 
whether this really gives the plaintiffs 
anv cause of action and justifies us in 
ordering an account of that business to 
be taken. We have come to the conclu- 
sion that whichever way the thing is 
looked at the present claim of the plain- 
tiffs, brought as and when it was, is 
barrel by statute and must be dismissed. 

It is clear law that the liability of an 
agent for a specific sum in his hands, 
such as pecuniary benefit mentioned by 
S. 88, Trusts Act, or any other money 
earned or stolen by him in his capacity 
as agent and which the law makes him 
liable to pay over to his employer, whe- 
ther fraud enters into the oiuse of action 
or not. is money which could be, in ordi- 
nary Common law Courts in England, re- 
covered from the agent as money had 
and received to the use of the principal. 
In this view of the case Art. 62, Lirn. 
Act, applies, and the time within which 
the suit must he brought begins to run 
from the time when the money is re- 
ceived. This suit was brought on 12th 
December 1916. There is no evidence 
that any profit had been derived from 
this business within three years of that 
date. It is not always possible to state 
with mathematical precision the precise 
scientific definiti :n of an action of this 
kinl. The cause of action arises out of 
mixG'i considerations, and we are not 
prepared to say that it may not come 
within the definition contained in Art. 90, 
Lim. Act. It may well bo described as 
a suit by the principal against thu agent 
in respect of either misconduct, or at 
any rate neglect of his master s interests 
within the meaning of that article. As a 
matter of fact most actions of this kind 
can probably be brought within at least 
two if not three of the definitions given 
in the very long schelule to tlie Statute 
of Limitation. But this alternative does 
not assist the plaintiffs, and it is. there- 
fore immaterial whether the view which 
we prefer, namely, Art. G2, or the view 
that Art. 90 is applicable, he the correct 
view. In the case of Art. 90 the plain- 
tilTs would have to sue within three 
years of the neglect or the misconduct 
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coming to their knowletlge. The notice 
of dismissal in this case was given on 
12th November 1913, more than three 
years before the institution of the suit. 
It is admitfed by the only representative 
of the plaintiffs who was called that that 
notice was largely influenced by the 
knowledge of this business. The action is 
also, therefore barred by limitation under 
that article. The appeal must be allowed 
and as regards the defendant the suit 
wholly dismissed here and below with 

costs including in this Court fees on the 
higher scale. 

Stuart, J. I have very little to add. 

I find that none of the instances as 
established can bring the case within 
the essential conditions laid down in 
Williamson v. Barbour (l). The re-open- 
ing of the account cannot be justified. 

I should have doubts, even if these in- 
stances had been established better than 
they were, whether they would be of 
sufficient importance to justify a re-open- 
ing of an account which had been closed, 
in view of the facts that the members 
of the firm had had every opportunity of 
ascertaining the accuracy or inaccuracy 
of the entries, that the accounts had been 
audited by competent auditors, and that 
Puran Mai s conduct had not been criti- 
cised or made the subject of complaint 
hy any of the persons entrusted with the 
management until some period after he 
had severed his connexion with the firm 
With regard to the question of limitation 
m connection with the profits of the 
ilindraban business, the learned counsel 
for the respondents has brought to our 
notice the decision of their Lordships of 
the Privy Council in Asghar All Khan v. 
Khursked Aii Khan (5) and of a Bench 

Court of Calcutta in Sliib 
(jhandra Roy v. ChandraNarain Mulcer. 
jee (6). In the Privy Council case their 
Lordships have found that Art. 89 ap- 
plied to a suit brought by one brother 
against another brother in respect of old 
accounts connected with profits of joint 
family property. They held that each 
bvotlier was an agent of the other brother 
and applying Art, 89 in a suit for ac- 
count of profits received, they found that 
money was moveable property within 
the meaning of the Article. In the second 
case it was also cle<ar that the amount 
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had been received by an agent on behalf 

of his principal, for his principal and in 

the name of his principal, and adopting 
the same view that money was moveable 
property, a Bench of tlie High Court of 
Calcutta applied the same Article. But 
here the case is very different. Jf Puran 
Mai had received the profits of the 
Bindraban business as agent for Messrs. 
Ford and MacDonald & Co., Ltd., Art. 89 
would undoubtedly apply, but here the 
case is that he was working against the 
interest of Messrs. Ford and MacDonald 
& Co., Ltd., and Messrs. Ford and Mac- 
Donald & Co., Ltd., in preference to suing 
him for damages have chosen to claim 
under the provisions of S. 88, Trusts Act, 
the profits which he may have made in 

the business. 

^ I do not see how' hy any possible reason- 
ing the profits of the Bindraban business 
eould bo considered to be moveable pro- 
perty received by Puran Mai on behalf of 
Messrs. Ford and MacDonald Co.. Led.’ 
Ihose profits were net received by Puran 
Mai for Messfs. Ford and MacDonald's 

Cleaning of the word in 

Lnghsh law, for they were not received 
on their account. Therefore it is esta- 
hlished that^ Art. SO would not ap])iy in 
this case. It is not of importance whether 
Art. 62 or Art. 90 applies. Ono must ap ' 

ply and under either this portion of the 

suit IS barred by limitation. [ a^uee 
with the decision that the appeal must, 
be allowed and the suit against PuranI 
*uai dismissed with costs. 

By the Court— Wo allow tlio appeal, 
set aside the decree of the Court below’ 
and dismiss the plaintiffs’ suit as against 
Puran Mai with costs here and below 

Oosfcs^ in this Court will inckule fees on 
the higher scale. 

V.H./r K. Appeal allowed, 
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Knox, Ag. C. J. and Piggott, .i. 

Garih and avothei Accused — V'tt.e] 
lants. ' ‘ 

V. 

L’mpero/— Opposite Ihirty. 

Criminal Appeal Xo. ;{68 of 1919, Doci- 
ded on 30th May 1919, against order of 
bess. Judge, Basti. 

300, 302 and 

A GiTJV g'-tidge causing 

death by brutal assanit on defenceless man 
are guilty of murder. 

The accused, two in number, who w. r. incen.cd 
agamst the deceased, committed a brutal a^stuU 
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upon the latter who was defenceless and unarmed 
^nd caused bis death: 

Held', that the accused were guilty of murder. 

[P 447 0 1} 

Judgment. — Sheoharakh Kurmi, resi- 
dent of Kebra, aged 25, and Gharib 
Kurmi, resident of the same village, aged 
40. were placed on their trial before the 
Sessions Court of Basti on a Charge framed 
under S. 304, I. P. C. The learned Ses- 
sions Judge before trial charged the 
accused under S. 302, I.^P. C. and called 
upon the accused to plead to the amended 
charge. The accused pleaded not guilty 
to the charge. The learned Sessions Judge 
has gone very carefully into the evidence 
before him and has delivered what raa^^ 
be called a very well-balanced judgment. 
The evidence before the learned Judge 
was so far believed both by him and the 
Assessors that they came unhesitatingly 
to the conclusion that the accused, who 
are now appealing, were partakers in the 
.assault upon Ram Baran. The Assessors 
give it as their opinion that they were 
sure that the accused too^ part in the 
affray and beat Ram Baran, the accused 
did not intend to kill Ram Baran, and 
therefore, they did not commit murder. 
The learned Judge in summing up the 
case in his judgment writes as follows; 

I am prepared to find, upon the evidence ae 
adduced before me iu the present trial, without 
the least hesitation or doubt that the accused 
and those who have been convicted in the pre- 
vious trial attacked Ram Baran; that they were 
already sufiering from keen diffappointment on 
his previous conduct; that his very sight at the 
time of the occurrence in question made them 
furious beyond limit ; that the aggressors had 
also come determined to re-cue their cattle in 
spite of all opposition aud at any cost ; and 
that prone to commit acts of violence in the above 
mental state, they lirutally beat the deco.iscd who 
was at the time without moans of defence 
and totally helpless, the whole affair being alto- 
gether one sided in aggressiveness as well as 
cruelty.” 

la order to understand the above re- 
marks it is necessary to roniemher that 
two other persons who according to tlie 
evidence joined in this assault upon Ram 
Baran, were tried by a Judge who pre- 
ceded the present Judge as Sessions Judge 
of Basti. They had been comniitted to 
liis Cou;t charged with an olTence under 
S. 304, 1. P. C. They were found guilty 
of the ollence with which they were 
charged and sentenced to rigorous im- 
prisonment for seven years each. Tliey 
appealed to this Court and this Court 
dismissed the appeal. 

The accused ;n this case havo been 
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defended by a very learned counsel of 
this Court, who took as his line of argu- 
ment that either the evidence now on re- 
cord was the same as that which had 
been recorded in the previous case and 
the conviction upheld \^a8 conviction 
for an offence under S. 304, I. P. C., or 
that the evidence had been so altered as 
to make the case now put before the 
Court amount to a case of wilful murder. 
We are not referred to any difference in 
the evidence then given and the evidence 
now given. The evidence shows, so far 
as the present accused are concerned, 
that the two accused either themselves, 
or with others joining them, committed 
an assault upon a man who was defence- 
less and unarmed. The nature of the 
assault can at once be seen from the 
medical evidence. The officer who con- 
ducted the post mortem found four^marks 
on the body of the deceased and on re- 
moving the skull-cap a firm and thick 
piece of clotted blood was found pressing 
on the brain from the left temporal 
region to the left side of the brain above 
durameter. The brain was found quite 
pressed on the side where it was struck 
and the fracture continued to the 
petrous portion of the left temporal bone 
and on the middle part of the base 
of the brain. He gave it as his opinion 
that the deceased died from compression 
of brain as the result of the fracture 
of the skull, which was probably caused 
by some blunt weapon, probably a lathi. 
The person or persons who committed 
this act must have known that it was 
so eminently dangerous that it must 
in all probability cause death or such 
bodily injury as was likely to cause 
death. 

It was open to the accused (now 
appellants) to show that this act of theirs 
was not murder but came under one of 
the provisos to S. 300, I. P. C. They 
made no attempt to do this. On the con- 
trary, they said that they were not 
guilty of murder, and that they were not 
present when the murder was committed. 
This being so, tlie learned Sessions Judge 
was very right in finding the appellants 
guilty of wilful murder, and it is well 
that there should ho Sessions Judges who 
in the present day are able to take this 
right and proper view of the law. In 
many cases it has come within cur ex- 
perience that the tendency has been the 
other way and so far as the jnesent case 
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i 8 concerned, we areunable to alter either 
the conviction or the sentence passed by 
the learned Sessions Judge. 

But the case is undoubtedly open to 
this anomaly that out of four persons, 
who so far as we can gather from the 

■evidence committed or took part in the 

same act, two have been sentenced, as in 
the present case, to transportation for 
life and two have been sentenced to 
rigorous imprisonment for seven years 
•each. The case might well be brought 
before the Local Government who, if they 
consider it proper, can take action and 

remove the inequalities in sentence which 
have taken place. 

The appeals are dismissed. The case 
will be entered in the record of the Sea- 
eions Judge ts having been very properly 
and carefully decided. 

V.B./r.k. Appeal dismissed . 
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Knox, Ag. G. J. and Banerji, J. 
Eampat Plaintiff— Appellant. 

V. 

Harihar Rai and anothev — Defendants 
— Kespondents, 

Letters Patent Appeal No. 129 of 1917, 
Decided on 20th May 1919. against a 
judgment of RaBque, J. 

S. 102-SmalI Cause 
buit— Value less than Rs. 500-Second ap- 

peal does not lie-Letters Patent (All.), 
\-^i. JU* 

Where a single Judge of the High Court en- 
tertains and decides a second appeal in a suit 
of the nature of a small cause of value less than 
Rs. 500, the decree passed by him is without 
jurisdiction aud is liable to be set aside on a 
Letters Patent appeal. [p 447 q 4 ] 

Narbadeshwar Prasad Upadfiya — for 
Appellant. 

Uma Shankar Bajpai and Peary Lal 
Bayierji—iox Respondents. 

Judgment. The subject-matter of 
the suit bo which this Letters Patent ap- 
peal relates was clearly a Small Cause 
Court suit. The amount claimed was 
below Hs. 500 ; no second appeal lay. 
The learned Judge who decided the ap- 
peal had DO jurisdiction to hear it and no 
jurisdiction to pass the decree. The ap- 
peal is decreed. The decree of this 
Court is set aside and that of the lower 
appellate Court restored. We make no 
order as to costs. 

V.B./r.k, Appeal decreed. 
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A. I. R. 1919 Allahabad 447 (2) 

Richards. C. J. and Banerji, J. 

Sheo Shankar Lal — Judgment-debtor 
— Appellant. 

V. 

Radhe Shiam — Decree-holder — Res- 
pondent. 

Execution Second Appeal No. 888 of 
1918, Decided on 4th March 1919, against 
decree of Dist. Judge, Allahabad, D/- 4th 
April 1918. 

Limitation Act (1908), Art. 182 (5) — Ap- 
plication for time is step-in-aid. 

An application by a decree-holder during the 
course of execution proceedings for time to as- 
certain the address of a judgment-debtor is a 
step-in-aid of execution. LP 448 0 1] 

Lakshmi Narain for Ghadha — for Ap- 
pellant. 

Ibn~i-Ahmed — for Respondents (was 
not called upon.) 

Facts. — On 28th February 1913 the 
Peoples Industrial Bank instituted a suit 
against four persons and obtained a de- 
cree agiinst them. The Bank put the 
decree in execution on 28th March 1913. 
On 4th December. 19l3 the Bank trans- 
ferred the decree to the present respon- 
dent, B. Radhe Shiam. The transferee 
applied on 3rd February 1914 to have 
his name substituted as decree-holder 
and also prayed for attachment and sale 
of certain property belonging to one of 
the judgment-debtors, B. Sheo Shankar 
Lal, only. Notices were issued to all the 
judgment-debtors and B. Radhe Shiam’s 
name was substituted on 27th June 1914. 
Two of the notices having returned un- 
served the execution Court ordered the 
decree- holder on 18th August 1914 to 
take proper steps by 25th August 1914. 

On 25th August 1914 the Court was 
closed. On 2Gth August 1914 the decree- 
holder applied for time in writing to 
ascertain their addresses and the Court 
on that date rejected his prayer and his 
application was struck off. His next ap- 
plication for execution was dated 25th 
July 1917. It was dismissed by the exe- 
cution Court as barred by time. In ap- 
peal the learned District Judge held that 
the application for time dated 26th 
August 1914 saved limitation and that 
the application of 2Gth July 1917 was 

consequently nob time barred. He said : 

“ The application, date! 2Gtli August 1914, 
was one for a, postponement in order to ascer- 
tain the addresses of two judgment-debtors. 

That applications for time are steps-in-aid of 
execution was decided very clearly in I'itan 
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Singh v. Tota Singh (1). The same presump- 
tion must be made in this case as was made in 
IHtam Singh's case (1) that the decree-holder 
wished to ascertain the addresses of these judg- 
ment-debtors in order to take some steps in exe- 
cution. Secondly, there is on the order-sheet an 
order by the Court dated 18th August 1914 di- 
recting the decree-holder to take steps by 25th 
August 1914 to serve the romainiug jiidgmeut- 
debtors, so the decree-holder is relieved from the 
resporisibility on the question whether there was 
any occision to take this step or not. Thirdly, 
in Art. 182, Cl. 5, Limitation Act, the word 
.necessary does not appear.” 

The judf^menfc-debfcors thereupon ap- 
pealed to the riigli Court. 

Judgment.- ^Ye think that the view 
taken by the Court below was correct 
under the circumstances of this case. 
\\o dismiss the appeal with costs includ- 
ing in this court fees on the higher 
scale. 

— Appeal dismissed. 

(1) L1907] 29 Ali. 301. 
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RiCHAjins, C. J. and Bankr.ji, J, 
Narain Das “Defendant— Appellant. 

DU„w,ir and Rgc 

Ponlents. 

Seoon l Appeal No. 2fi2ot 1917, Decidei 

on ah Decomhor 1918, against decree o 

yistrict .Tudge, Meenit, D.'. 2lst Decern 
her 1916. 

(a) Evidence Act (18721, S, 71-Morlgage- 

110^0 r according to S. 71-Ex«u 

one inpre.ence of more thai 

one person-Mortgage is good. 

l.rovedTn H " mortgage has bee, 

the fire of’V”'*"""'' htecribed by S. 71 and oi 

II onr^en have been executed i. 

Urn TOO of more persons tb.an one it is a goo, 

cc-ns.deration- Value of. ast. 

mortgage deed of tte reecipt o 

7 facieevidonco a-'.iius 

'’a'ina r,' 'IS it 'vonld bo evidone, 

■ „.iin.st ,1 I nrehase by private treaty. (P 1 18 C ■/ 

Ain his Nath Katju-lov Apj)ellaut. 
rV. a. Aijaiira la— for Res|)ondents. 
Judgment.-We think that the view 
■Ikon ,y the Court hclow was correct. 

III the hrst place uo consider that under 
le oirciinistances the morigaga of 1909 

wa., pioved. We think tint exeention of 
the mortgage having been proved in t;he 
iimnner prescrihod by S. 71. I-videnoe Act, 
an, I on the lace of it, it appearing to have 
icon ox, ..ear, e l in too presence ol n.oro 

ban one person it was a good ,norl.gago 

Llio next oonlontion w is that the m.nt- 
ttago hmng a usufructuary mortgage in 


money. The mortgage was in a peculiar 
form and combined a simple mortgage with 
a usufructury mortgage. As a matter of 
fact when the mortgage was made, pos- 
session could not be delivered because 
possession was already in the hands of a 
prior mortgagee, who is the appellant 
here, and was the contesting defendant in 
the Court below. Furthermore the mort- 
gagee himself purchased the eiiuity of 
redemption and remained in possession 
keeping the plaintiff out of possession. 
Witli regard to the consideration for the 
second mortgage we think the Court of 
first instance was wrong in holding that 
tiie recital in the bond was not evidence 
against Narain Das (we assume that this 
is what he meant). It is clear that if the 
acknowledgment in the bond was admis- 
sible against Narain Das, it was prima 
facie evidence against him and oven if it 
stood alone cast the onus upon the de- 
fendant of showing that the consideration 
failed in whole or in part. This was 
exftressly decided in the case of Balu v. 
Sita Ram (l). That case was an appeal 
under tlie Letters Patent from the decree 
of a learned Judge of this Court wlioheKi 
that the acknowledgment in the mortgage 
was good prima facie evidence and a 
Bench of two Judges were unanimous in 
holding that the decision of the single 
Judge was correct. Furthermore on the 
question as to whether or not the ac- 
knowledgment in the bond was admissible 
against the purchaser from the niortgagor 
wo have the decision of the late Stanley, 
C. J., and one of us ; the case Nawal 
Kumar v. Bakhtawar Siugh ('2), We! 
think that the acknowledgment is evi- 
dence against the auction-purchaser just 
as it would he evidence against aj>urchaser 
by private treaty. Of course it is possible 
that in ditlerent cases the value of the 
acknowledgment as evidence may vary 
and i»ossibly it may be more weighty 
against a purchaser by private contract 
than against an auction-purchaser, but it 
is clearly evidence against both. The 
apjieal fails and is di-rmissed with costs, 
v.p, R.K. Appeal dismissed, 

{l)X I. R. 1914 All. 319---25 i-2u=5G .UP 

•I is 

(2) flJ12] IT I C. Gil. 
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Baneeji akd W allach, JJ. 

Mahahir Prasad and another—VWm- 
ti£fs“Appellauts. 

V. 

Basant Lai atul others — Defendants — 
Respondents. 

Second Appeal No. 918 of 1917, Deci- 
ded on 18th July 19i9, from decree of 
Add]. Judge, Moradabad. 

Mortgage-Sale by mortgagee of his rights 

of- unpaid— Mutation 
^ill in vendor's name— Decree by Revenue 

Court for profits in vendor’s favour — Suit by 
mortgagor for declaring decree unlawful 
IS not maintainable. 

A mortgagee of certain Und sold bis rights 

therein but did not deliver possession to the 

vendee as some of the purchase-money remained 

unpaid. ^ The mortgagor obtained a decree for 

redemption against the vendee. The mortgagee 

however, who had not caused mutation of naracs 

to be made in the revenue papers, brouglit a suit 

for profits of the lani and obtained and realized 

the decree The mortgagor then brought a suit 

for a declaration that the mortgagee obtained 

the decree for profits unlawfully and for dama- 
ges. 

Held: that the suit was not maintainable as 
the mortgagee net having delivered possession to 
the vendee and bis name being borne cn the 
revenue registers was entitled to the decree for 
profits. UM50C1] 

M. L Agartoala—ior Appellants. 

Ilaribans Sakai for Respoudsnts. 

Judgment. — The learned Judge of the 
lower appellate Court has not correctly 
conceived the facts of the case, but we 
have gone into those facts and are of 
opinion that the plaintiff’s suit was 
rightly dismissed by the Court of first 
instance and the lower appellate Court’s 
decree was a right decree. The facts 
which are somewhat complicated are 
these: In 1875 a nineteen bisv.a share in 
Mauza Hatampur was mortgaged hy one 
Haider Baksh to four persons, namely, 
Har Sarup, Kishen Lai, Chiranji Lai and 
Shambu Nath. The defendant Basant 
Lai IS the son of liar Sarup. The plain- 
tiffs, Mahahir Prasad and Hira Lai, pur- 
chased the rights of some of the repre- 
sentatives of the mortgagor from those 
persons. Basant Lai transferred some of 
rights to his wife. Mb. Rupdei 
defendant 2 and both of them on 
ofch September 1907 executed a sale deed 
Hi respect of a portion of the nineteen 
biswas in favour of Kishori Lai and 
^undar Lai, defendants. Part of the 
consideration for the sale was left with 
the vendees for payment to the creditors 
of the vendors. Payment not having 
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been made to the creditors and the cre- 
ditors having realized their money from 
Basant Lai, lie and his wife brought a 
suit in 1911 against Kishori Lai and 
Sunder Lai for unpaid purchase money 
and damages and obtained a decree for 

the unpaid purchase money on 23rd June 
1911, 

The decree so obtained was dis- 
charged on 22nd February 1913. On i5th 
August 1915 the present plaintiffs mede 
a deposit under S. 83, T. P, Act, of a 
sum of money which they alleged to be 
due under the mortgage and to be pay- 
able to Basant Lai and his wife and the 
two purchasers from them. There was 
some dispute as to which of these defen- 
dants was entitled to the money de- 
posited and the Court therefore refused 
to make any payment. Thereupon the 
|)laintifls withdrew the money from the 
Court and subsequently brought a suit 
for redemption of the moicgago and ob- 
tained a decree against Kishori Lai and 
Sunder Lai. They had made Biisant i^al 
and Mt. Rupdei defendants to the ic- 
demption suit but withdiew it as against 
them andthesuit was dismissed asagainsb 
those two persons. It appears tliat of 
the two plaintiffs, plaintiff I Maha- 
bir Prasad, is also lamhardar of the 
village, Basant Lai and Rupdei, u heso 
names continued to be recorded in the 
revenue papers and who had nob caused 
mutation of names to ho effected in 
favour of their vendees hy reason of a 
portion of the consideration fur the sale 
not having been paid, brought suits for 
profits against Mahahir Prasad as lam- 
hardar for the years 1319 and 1320Fasli. 
They obtained decrees against him and it 
is stated that they realized tlio amounts 
of the decrees for profits. After this the 
liresent suit was instituted and the 
prayer in the plaint was as follows; 

‘■Itmiy be declined that dcfendatil,. 1 .nid i 
obtained ilic decree.^, dated Ibth Jamiu- l.lp: 

and 15ih October 1915, for profits of I Ml) l u.Hi 
and Fasli witliout any light lUjJ recovered 
the amounts of the decrce.s for tiio profits of flio 
afore-aid^ years from the plaioti'as uiila'.vluli\ 
and Hs. 790, principal ai.d inlr(v>t, as damages 
and costs of the suit and o- udentt; liio ai-d 
future interest ma\ be awarded to the T-l-intins 
against defendants i and 2 or -uc-h dciLi.d.ojt as 
may be found r'-si cnobie for it,” 

The .main ground of t!:o plain! ill's claini 
was that as they had deposited tdie niort. 
gage money cn loth August 1911 they 
were entitle-l to the profits for wliicii tlie 
decrees obtained by defendants 1 and 2 
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from the Revenue Court were passed. In- 
cidentally in the plaint they stated that 
those defendants had sold their interests 
in the mortgaged property to the other 
two defendants but it seems that the real 
ground of their claim was that they 
deposited the mortgage money and were 
therefore entitled to the profits for the 
two years mentioned above. This claim 
was dismissed by the Court of first in- 
stance and the decree of that Court was 
jaffirmed by the lower appellate Court. 
|We think that on the ground upon which 
'the suit was brought the claim could tint 
Ibe supported. During the years in (Tues 
tiion the mortgage ha I not been redeemed 
as against defendants 1 and 2. They 
had not delivered i)osses®ion to their 
vendees by reason of the latter not Iiaving 
paid the whole of the purchase-money. 
Their names were recorded in the revenue 
papers in the years 1319 and 1320 Fasli, 
and therefore they were entitled to pro- 
fits for those years. The learned counsel 
for the appellant has ingeniously argued 
that the suit must he deemed to he a suit 
under S. 201 (3), Agra Tenancy Act. We 
do not agree with this contention, firstly, 
because the suit has not been brought 
solely by the defeated defendant in the 
puits for profits, and secondly because 
this is not a suit for a declaration that 
the plaintiffs had no interest in the pro- 
perty during the years for which they 
claimed profits. The real claim in the 
present case is to get back the money 
which the plaintiffs have paid under the 
decrees for profits. The decrees when 
passed were right decrees in view of the 
ifact that the names of defendants! and 2 
jwero recorded in the revenue papers in 
the years 1319 and 1320 Fasli and they 
were therefore entitled to claim profits 
for those years. It is admitted that suh. 
se>|U0ntIy to the passing of the decree for 
redemption the names of defendants 1 
and 2 have lieen removed from the 
revenue record, hut during the years in 
question their names were l)orne on those 
records and the decrees for ?'Vofits were 
tdiei-el'ore properly passed in tlieir favour. 
|The suit as brought was not in our 
[opinion maintainable and was rightly 
idismissod. We dismiss the a]ipeai with 

costs. 

Appcdl . 
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PiGGOTT and Walsh, JJ. 

Pahladi Lai — Plaintiff — Appellant. 

V. 

Mt. L ar ai t i .&nd others — Defendant-^ 
Respondents. 

First Appeal No. 91 of 1916, Decided 
on 10th June 1918, from decree of 
Sub-Judge., Budaun. 

Registration Act (1908), S. 28— Mortgage 

deed — Property not belonging to mort- 
gagor included in deed — Registration in dis- 
trict in which such property is situate is not 
invalid in absence of collusion. 

Where proporty which is admitted to be in 
existeijce but vhich does not belong to tho mort- 
gagor is included in a mortgage deed, the fact 
that the document is registered in the district in 
which that proferty is situate, and that that pro- 
perty is the only property h>opthecatcd within 
the registration district, is not sufficient, in the 
absenceofauy collusion between the parties or of 
knowledge on the part of the mortgagee, to in- 
validate the registration of the deed. [ F 451 0 1] 

B. E. 0 Conor and Iqhal Ahmad — for 
Appellant. 

Tej Bahadur Sapru and Gulzari Lai 
— f( r Re p' ndentp. 

Judgment. — We have come to the 
conclusion that this appeal must be 
allowed and the suit sent hack for re- 
trial. The suit is brought upon two 
simple mortgage bonds by the plaintiff 
against the widow of one Bijai Singh. 
Bijai singh borrowed two sums, one of 
Rs. 6,0(30 and the other of Rs. 1.000, in 
the month of August 1902 and by two 
documents, executed respectively on 2Gth 
and 27th August, hypothecated in res- 
pect of those loans certain property set 
out in the schedule to the bonds. He was 
in urgent need of money on 29th or 30th 
August for the purpose of lodging it in 
Court in respect of a decree which he had 
obtained in a pre-emption suit Ho had 
been a member of a joint Hindu family 
who had partitioned their property by 
means of an award in the year 1896. 
That award was carried out by a decree 
in the same year. The father, Sher Singh, 
had died in 1397. By the award the pro- 
perty was partitioned between his tour 
sons, Bijai Singh, the mortgagor in ques. 
tion, Niranjan Singh, his brother who is 
still living. Shih Singh, a brother who is 
dead, and Dirgpal Singh who is still liv- 
ing and who was at that time a minor. 
The j>roperty hypotliecatcd by Bijai Singh 
in these two documents in substance con- 
sisted of the property which ho svas 
awarded under that partition, although it 
is not clear that it did not includo some 
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other property as well, and also inoluded 
25 bisvvas in a certain naauza named 
Kiohaura which had in fact been awarded 
in the decree to the minor Dirgpal Singh. 
Prima facie it would therefore appear to 
be established, at any rate for the pur- 
pose of our decision today, that Bijai 
Singh had no title to this property and 

could not hypothecate it to the plaintiff. 

It is this which has given rise to all 
the difficulty in the case. If this pro- 
perty had not been included in the bonds, 
the registration office at Budaun would 
not have been the proper place under the 
Registration Act for the registration of 
the bonds. If, on the other hand, this 
property was included, then Budaun was 
the proper place for the registration of 
the bonds which were in fact registered 
at Budaun. The learned Subordinate 
Judge has dismissed the suit on the ground 
that the registration was invalid, pur- 
porting to follow the decision of the 
Privy Council in Earendra Lal Roy 
Ckoiodhuri v. Srimati Earidasi De.bi (1): 
we say “purporting to follow that deci- 
sion” because it is difficult to say what 
exactly the learned Subordinate Judge 
meant to find as a question of fact in his 
judgment. The question which we have 
to decide as a matter of law is this: whe- 
ther, when property is admitted to be in 
existence and has been included in a 
mortgage deed, but is shown not to have 
been the property of the mortgagor, the 
fact that the document has been regis- 
tered in thedistrict to which that property 
belongs is sufficient to invalidate the 
registration when that property is the 
only property hypothecated within the 
registration district. A priori on reading 
S. 28. Registration Act 16 of 1908, there 
would appear to be no ground for this 
contention. The section provides that 

presented for registration 
in the 0 nee 0 a Sub-R>gistrar within whose sub- 
district the whole or some portion of the property 
to which such (bcunient relates is situate.” ’ 

Whether ov not the mortgagor had a good 
title to this piece of property, does not 
affect the question whether this property 
is situated in the district where regis- 
tration took place and whether the docu- 
Iment relates to it. It would be a strange 
result if it were the law that upon proof 
that the mortgagee had obtained no title 
to a small portion of property on account 
oXj:vjTich__the_jiIafie of registration was 
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( 1 ) A. I. R. 1914 p. C. G7=41 Cal. 97*2=->3 I C 

G37 = n I. A. 110 (P. C.). 


selected, that he should lose not only 
the benefit of his security over that small 
portion but the entire benefit of the hy- 
pothecated property, particularly when, 
as might happen in many cases, he had 
been deceived by the mortgagor. This is 
the view which has been taken by a two 
Judge Bench in Calcutta in the case of 
Broja Gopal v. Abinash Chandra (2), 
which is not reported in any authorized 
report, but which is to be found in 14 
C. JV. N. 582. 

We think that decision might be re- 
ported in the authorized reports. The 
Judges refer to a decision of the Privy 
Council many years ago, in which it was 
held that a small portion of the property 
covered by the deed was sufficient to give 
the Sub-Registrar jurisdiction in whose 
subdistrict that portion was situate. We 
agree with the decision of the Calcutta 

Bench and it therefore becomes a ques- 
tion of fact, and i'fc is really a question of 
fact, in every ease whether, as the Privy 
Council says in its judgment in Earendra 
Lal Roy Chowdhuri v. Srimati Earl 
Dasi Debi (l), the parties have inten- 
tionally by a mutual collusive arrange- 
ment inserted in the deed property either 
which does not in fact exist or which, 
while in existence, is not intended by 
either of them to be a part of the security. 
Where the parties are colluding for the 
express purpose of evading the regis- 
tration law, in such case, applying the 
Privy Council decision to the section, the 
result would be that the deed in question 
does not relate to the property, inas- 
much as neither party had any intention 
of dealing with the property. On the 
other hand, where the real fact is that 
the parties intended to deal with the 
property, the condition of the mortgagor’s 
title does not affect the question of regis- 
tration. Applying these principles, which 
we think are clear and well settled 
the question which we have to determine 
in this case is whether it is [)roved that 
the mortgagee^was aware of the defect in 
the mortgagor s title and expressly con- 
sented to the inclusion of this proi)erty 
in the deed for the purpose merely of 
complying with the iitgistrati n huv’ [n 
our view nothing short of a finding to 
that extent would bo sufficient and the 
finding, if arrived at, must he supjmrted 
by clear evidence. It is suggested in tdiis 
cj,se that there is in the first place evi- 

(2) tl9loi 5 I. C. 127”' ‘ - 
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dence of the fact. That is ’undoubtedly 
true; but the evidence on this point is far 
from Satisfactory. On the one hand, the 
plaintiff did not go into the box and has 
exposed himself to just criticisms on tliat 
account; but it is difficult to see what 
more he could have said than the docu- 
ments which were presented on behalf of 
Bijai Singh, unless he was prepared to 
admit what the defendants allege. Now 
the documents, the khowat and the re- 
venue reccrds, generally were such as to 
justify the acceptance, by any purchaser 
or mortgagee, of Bijai Singh’s title to this 
piece of property. 


For reasons of their own, iiossibly not 
unconnected with a sclieino of this kind, 
the family had tielil)erately entered Bijai 
Singh’s name as being in possession of 
this property, although it had been awar- 
ded to his minor brother. \ witness 
named Sham Ijal was called on behalf of 
the plaintitr. Jle dejiosed tliat Bijai Singh 
came to tho house of the plaintiff with 
his brother Niranjan Singh and when 
asked with refeience to this i>rcper(y re- 
ferred the piuintilf to tiie khowat, and 
that the plaintiff saw the khewat and 
next day asked his servant Pandit Gu- 
mani Lai to inspect tlie registers of tho 
Kegistration Office. That evidence, al- 
though not supported by the testimony of 
the plaintilf himself, miglit have been 
contra'iHctcd by Niranjan Singli and was 
not. A pleader, who has been practising 
since 18H0 and has acted for the defen- 
dants for-many years and is now indebted 
to them in an amount of Hs. 800 or 
Ks. 900, was called by the defendants al- 
though lie had been summoned by the 
plaintiff', and it is upon his evidence and 
his evidence alone that it is suggested 
that it is proved that the plaintilf knew 
ijuite well tliat this was a liotitious entry 
in tho deed, lie attested both the docu- 
ments and identified Bijai Singh at tho 
time of the registration. He knew the 
actual ownership of tho property per- 
fectly well and was under the impressicu, 
according to liim, that this lictitious in- 


clusion of the minor’s pro])evty in llie 
deed was done to avoid the jo urney to 
Dataganj, where registration would other- 
wi.se ha\o taken place, and to enable, Bijai 
Ningh to borrow money for the satisfac- 
lion ol the j>re-f![!i>tion decroe. What- 
ever Mie proA'vsii'ii may Inu'o thought be- 
fore the Brivy Council decision we arccf 


opinion that an act of this kind on the 
part of a professional gentleman who is. 
said to be a gentleman of respectability 
was highly questionable. However that 
may be, we have to consider whether his 
evidence really proves anything against 
the plaintiff . He says that all of them, 
including himself, Bijai Singh and the 
plaintiff', knew that the property did not 
belong to Bijai Singh. AVe do not think 
that this is evidence that the plaintiff 
knew. 

It is merely an expression of opinion 
on the part of the witness. He does not 
tell us how' the plaintiff is supposed to 
have known or how he came to know that 
tho plaintiff knew. Nothing would have 
been easier, if there was any substance in 
the allegation, than for the witness to 
have stated in unequivocal terms to the 
Court how the plaintiff became acquain- 
ted with the true state of the facts. In 
the presence of the document which ab- 
solutely contradicted the witness, we 
think there was no evidence that the 
plaintiff knew, and therefore no evidence 
that he was a conscious party to tho ficti- 
tious entiy in the deed. Inasmuch as it 
was admitted that the property was in 
existence and was supposed to be in the 
possession of the mortgagor, the onus was 
on the defendants to show that both par- 
ties intended the entrv to be fictitious. 
AYe do not think the Court below really 
found that the plaintilf knew*. It was 
prepared to accept tho pleader’s evidence 
hub it does not expressly find any know- 
ledge at all on tho i)art of tlie plaintifl*. 
On the other hand, it is said in the judg- 
ment that the question is whether the 
plaintiff’ should not have made more care- 
ful inciuiries at tho time. Tliis question 
would ho (luite irrelevant if the Court be- 
low’ held that tho plaintiff knew the real 
truth. It appears to us that the decision 
has gone against the plaintiff merely on 
the finding that the plaintiff ought to 
have known under all tlie circumstances 
that Jhjai Singh had no power to trans- 
fer Mauza Kachaura and that therefoie 
he w-as not acting in good faith. This is 
not sufficient. Tlie appeal must be al- 
lowed witli costs and the case rcmandeif 
fo the Court below to be tried out on the 
merits.' 
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PiGGOTT aVd Walsh, JJ. 

Eadhey Shiam — PlainfcitT — Appellant;. 

V. 

Bihari Lal — Defendant — Respondent. 

First Appeal No. 288 of 1915, Decided 
on 11th April 1918, from decree of Sub- 
Judge, Allahabad, D/- 30bh September 
1915. 

(a) Contract Act (9 of 1872), S. 65— Con- 
tract by minor— Mortgage — Fraudulent re- 
presentation, absenceof— Minor, is not liable 
to repay money borrowed. 

A minor ca-nuot be made to repay money which 
he has spent merely because he received it under 
a contract induced by his fraud. fP 453 C 21 

In a suit for sale on a mortgage bond,' the de- 
fendant pleaded that at the time of the execution 
of the bond he was a minor and no fraudulent 
representation on the part of the defendant in- 
ducing the plaintiff to enter into a contract was 
either alleged or found : 

Held : that the defendant -was not liable to 
repay the money borrowed by him. [P.455 C 1] 

(b) Civil P. C. (1908). S. 'SS-Discrelion not 
properly exercised — Appellate Court can 
make proper order. 

Where a trial Judge has given his reasons for 
depriving a successful party of costs and all the 
circumstances are before the C)urt of appeal, 
the latter can, if saiisfied that the trial Judge 
has not exercised his discretion judicially, inler- 
fere with it and make the order which the lower 
Court ought to have made. [P 454 C 21 

The mere fact that a defendant relies upon a 
right which a statute gives him is not a sufficient 
ground for depriving him of his costs. 

[P 455 C11 

Tej Bahadur Sapru, B. E. O'Ccnior 
and Sital Prasad Ghosh — for Appellant. 

Gokul Prasad and Eadha Kant Mala- 
viya—Jov Responlanb. 

Judgment. — Tbia is an appeal from a 
decree dismissing a uib in eifect by two 

judgmenbs, dated respectively 13tb Sep- 
tember 1915 and 30bb Ssptember 1915, 
on what were really two preliminary 
points. The suit was brought upon a 
mortgage deed for sale of the property 
hypothecated in respect of a default made 
by the defendant at an early stage of the 
transaction. The plaintiff chose to shelter 
himself behind the legal arguments of 
counsel and did not go into the box, and 
at present there is nothing before us to 
show why ani how the defendant was 
persuaded in January 1915 to enter into 
a fresh transaction at compound interest 
with security iu order to get rid of some 
comparatively recent unsecure 1 liabilities 
which are not even shown to have borne 
compound interest. We do not know 
either whether the defendant ever re- 
ceived a single rupee in respect of this 


fcracsaction. The uncoutradieted evidence 
of the defendant is that he did not, and 
the general conduct of the plaintiff raises 
some inference that he has nob paid a 
rupee more than he was obliged to pay. 

Two grounds are raised in appeal against 
the judgments which I have mentioned ; 
each deals really with a separate judgment. 
By the fourth ground of appeal it is con- 
tended that the defendant, as to whom 
it has been found. that he was a minor, is 
estopped by his fraudulent misrepresen- 
tation from relying upon this defence. 
This is the latter of the two judgments 
to which I have referred. The law is 
well settled and this point has been dis- 
posed of by the learned Subordinate Judge 
in an excellent judgment, in which ho 
relies very largely upon the recent deci- 
sion of the English Court of appeal in a 
considered judgment of three Lord Justices 
in Leslie Ltd. v. Shiell (l). That deci- 
sion, by the way, has been recently ap- 
proved by the Privy Council : see Maho- 
med Sijedol Ariffin v. Yeoh Got G(irk{2), 
in a case which was cited to us for another 
purpose. The learned Judge of the Court 
below cites a passage from the judgment 
of Lawrence, J., who was then sitting in 
the Court of a})peal, to the following 
effect : 

“Wherever the infaat requires, as a plaintiff, 
the assistance of any C)urt, it will be r.-'fused 
until he has made good his fraudulent roprespn- 
tation. Wherever the infant is still in possesdon 
of any property which he has obtained by his 
fraud, he will be made to restore it to its former 
owner.” 

So far Lawrence, J., has given expres- 
sion to the equitable princij)le recognized 
in England and adopted in the case relied 
upon by Dr. Sapru, Jarjar Nath Singh v. 
Lalta Prasad (3): 

“But,” continues Lawrence, J., “I think that 
it is incorrect to sav that he can be made to 
repay money which ho has spent merelv because 
he received it under a contract induced bv his 
fraud.” 

And that was in substance the -lecision 
of the Court of appeal which has been 
consistently followe.l hy the Courls in 
India. The contention as to the lesal 
proposition therefore fails and we agree 
witli the judgment of the Court below on 
this point. We desire however to add 
lest it should he sa|)posel that this deci. 
sion conveys anv reflection upon the de. 

(1) [lOU] 3 K. B. f;07=,S3 L. J. K. B. llio. 

(2) A. I R. lOlOP. 0. 212=-3‘J I. U. 401 = 43 
I. A. 250 (P.C.). 

(3) [1903J 31 .Ml. 21=1 I. C. 5G2. 
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fendantv that not only has no fraudolent 
representation been found against t^e de- 
fendant, but it has not even been alleged. 
There is a faint suggestion in para, (c) of 
the reply which the plaintiff made to 
the written statement where the defen- 
dant set up his minority at p. 9 of the 
printed book, which suggests that the 
defendant put forward some active mis- 
representation with regard to his age in 
the form of a document. It is not alleged 
that that was done fraudulently, and ap- 
plying the principle which has always 
been applied by Courts of justice in a 
case of this kind, this point really ought 
not to have been allowed to have been 
argued by the plaintiff at all. 

The plaintiff, as we have said, was not 
called and th re is no suggestion from 
first to last by any positive evidence of 
any active misrepresentation by the de- 
fendant before the contract was entered 
into. Further than that it would be 
necessary for the plaintiff to establish 
that he was induced by such misrepresen- 
tation, if in fact it had been made. One’s 
experience of these cases in Courts is that 
tho plaintiffs who carry on money-lending 
business, like tlie pre-^ent plaintiff in this 
case, and enter into similar transactions, 
are not as a rule so much influenced by 
the statements of tlieir respective debtors 
as l)y the desire to get inexperienced 
young men into their clutches and to 
make as much profit out of them as the 
law will permit, or as the fear of criminal 
charges, or other consequences of that 
Idnd may prevent the debtors from resist- 
ing. As wo have already said, we sre in- 
clined to think that the plaintiff himself 
entertained grave doubts as to tho age 
of the defendant and therefore it is un- 
likely tiiat ho was influenced by anything 
fclio defendant had said to him. So much 
for the first point raised in tho fouith 
ground of appeal which is dealt with in 
the latter of tho two judgments. 

With regard to the other point, namely, 
the judgment of i3th September 1915,’ 
on the pure question of fact as co the ac- 
tual age of the defendant one really can- 
not improve upon the able and careful 
analysis of the evidence containeil in Mi© 
judgment itself. Out of respect to the 
arguments addressed to us liowever wo 
will add this. It seems to us that tlie 
evidence with regard to the defendant’s 
actual age is overwhelming. The best 
evidence of course is the evidence of a 
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minor s parents. In this case the mother 
was dead, but it so -happened that she 
made an application in 1900 with refe 
rence to her child who, if the rest of the 
evidence be believed, had been born only 
three years before. It is almost impos- 
sible that Fhe could have been mistaken 
at that time, and no reason of any kind 
is suggested why she should have desired 
to mislead anybody. The sister, who was 
a pardanashin lady and called on com- 
mission, gave strong and clear evidence 
which we have no reason to suppose to 
be dishonest and which was not shaken 
by a long and determined cross-examina- 
tion. The brother's evidence is much to 
the same effect. In the result the family 
evidence in this case is peculiarly strong 
and deal. It is therefore unnecessary 
to say^ anything about the weight or 
admissibility of horoscopes and other 
matters of that kind which have been 
much discussed. As against such evi- 
dence as exists in this case expert evi- 
dence, horoscopes and medical certificates 
are of very little, if any, value. In this 
case they are, in our opinion, of no value 
whatever. The appeal fails on both 

giounds and must lie dismissed with 
costs. 

The matter however does not rest 
there. There is a cross-objection by the 
defendant upon the ground that he has 
been deprived of his costs. We agree 
with Dr Sapru in his contention upon' 
this fioint that this is a matter for the 
discretion of the trial Court. At one 
time it was thought that a Court of ap- 
peal would never interfere with the exer- 
cise of such discretion, hut where the 
Judge has given his reasons and all thel 
circumstances are before the Court of 
appeal it is now settle.l that the Court of 
appeal can, if satisfied that the discre- 
tion has not been judicially exercised, 
interfere with it and make the order 
which the Court below ought to have 
made e think that there was re*illy| 
no evidence to support a finding that the 
defendant was “mostly responsible for* 
this litigation.” The presumption usu- 
ally is that a plaintiff is responsible for 
a suit wliich he has brought into Court. 

fn this case the plaintiff was in a jiecu- 
liar hurry to bring the case into the 
Court. We cannot agree with the ground 
upon which the learnel Subordinate 
Judge has proceeded. It has been held 
in the English Courts of appeal that the 
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Imere fact that a defendant relies upon a 
-^ti^ht which a statute gives him is not a 
sufficient ground for depriving him of his 
costs. Some people think that in the 
ordinary sense of the word it is a shab- 
by thing to rely upon a statute of jl.imi- 
fcation, or the Gaming Act or a defence 
of infancy, but it has been distinctly 
held that neither of those grounds is a 
judicial ground for depriving the defen- 
dant of his costs. In the case which was 
relied upon by the appellant and was re- 
fen ed to in argument Leslie Limited v. 
Shiell{\), the defendant was deprived 
of his costs even of that part of the suit 
in which he succeeded. He had been 
found guilty by a jury of fraudulently 
deceiving the money-lender. There is 
nothing of that kind in this case. The 
plaintiff has chosen to come into Court 
with a hopeless case. The defendant 
has succeeded in establishing a legal 
defence. We see no reason why the costs 
should not follow the result. The appeal 
is dismissed with costs and the cross- 
objections are allowed. We modify the 
decree of the Court below by allowing 
the defendant his costs throughout. 
V.B./r.k. Appeal dismissed. 

V A. I. R 1919 Allahabad 455 

Banerji, J. 

Sheo Sampat Pand«— Applicant. 

v. 

Emperor— Party. 

Criminfll Revn. No. 110 of 1918, Deci- 
ded on 22nd May 1918, from an order of 
Sess. Judge, Gorakhpur. 

Criminal P. C. (1898), Ss. 195 and 476- 

m larger than due 
—Application by judgment debor for sanc- 
tion to prosecute-Presiding officer stating 
facts in letter to Magistrate of district and 

soliciting orders — Subdivisions! officer 
through whom letter was submitted, ordering 
prosecution, trying and convicting decree 
holder Letter addressed to District Magis- 
trate held notcomplaint-Trial in absence^ of 
sanction and complaint held illegal. 

Accused who held a decree against the com- 
plainajt, recovered in execution of the decree a 
sum larger than was due thereunder. The com- 
plainant thereupon applied to the Court for=anc- 
tion to prosecute the accused. No sanction “as 
granted, nor was any action taken under S. 476 
The presiding officer ot the Court however ad 

dressed to the Magistrate of the district a letter 

in which he stated all the facts and concluded bv 
soliciting orders in the case. The subdivisional 
officer through whom the latter was submitted 
wstead of sending it on to the District Magistrate 
himself ordered the prosecution of the accused 
and tried and convicted him under Ss. 193 and 
210, Penal Code: 


Meld', (l) that the letter addressed to the Dis- 
trict Magistrate did not amount to a complaint 
within the meaning of S. 476; (2) that no sanc- 
tion having been granted under S. 195 and there 
being no complaint under S. 476 of the Code, the 
trial and conviction of the accused were illegal. 

[P 456 0 1 2] 

Peary Lai Banerjee and N. P, Upa- 
dhyaya—iox Applicant. 

B, Malcomson—iov the Crown. 

Judgment The applicant Sheo Sam- 
pat, who is an old man of seventy has 
been convicted under Ss. 193 and 210, 
I* P. C., under the following circum- 
stances; Sheo Shampat brought a suit in 
the Revenue Court against one Barbu for 
arrears of rent. He claimed Rs. 16-11.0 
as principal and interest; an ex-parte 
deciee was passed in his favour on 29th 

Septembprl9l6forRs. 9-4-0 and Rs 2-5 0 

costs; total Rs. 11-9-0. The judgment- 
debtor Barbu made an application to 
have the ex parte decree set aside. This 
application was granted. The case was 
reheard and on 24fch May 1917 a decree 
was made for Rs. 8-3-0 which included 
costs. On 19th May 1917. Sheo Sampat 
hied an application for execution of the 
decree. In that application the date of 
the decree was erroneously mentioned as 
20th June 1917 and the amount claimed 
was put down as Rs. 16-11-0. He took 
out attachment of. some property of the 
judgment-debtor. Meanwhile the jiuV- 
menb-dehtor deposited the full amount of 
the decree. In pursuance ol tlie order of 
attachment of the property of tlie judg. 
ment-dehtor some bullocks were attaclied 
by the Amin. The judgment debtor paid 
the Amin Rs. 17-5-6 which was the 
amount mentioned in the warrant of 
attachment and this amount was received 
by Sheo Sampat who granted to the jud'^ 
ment-debtor a recipt in full for the afoie 
said sum of Rs. 17-5-6. Subsequently 
he hied an application in the Court which 
was executing the decree, stating that he 
had made a mistake and that the amount 
due to him was only Rs. 8-3-0 and no 
more. Three days before the date of 
that application the judgment-debtor had 
applied to the Court to sanction the ] lo- 
secution of Sheo Samiaat. No sanction 
was granted. The Assistant Collector of 
the Second Class, who was the Tahsildar 
in whose Court the execution proceedings 
were held, did not take action under 

hut on 6th October 
1J17 he addressed to the Magistrate of 
the district a letter in which he stated 
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